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Abdy's Civa Uw, llO 
Abeyance, 220 
Accidental death, 8d6« 882 
Accoant, 831' 

acqaiesoence, 872 

lapse of time, 19 

opening, 872 
Actions, contract, tort, 7 

cumnlatire remedy, 212 

local and transitory, 326, 400 

malicions, 214 

public bodies, 886 

steps in, 811 
Administration, 112, 259, 804, 805, 
816 

bond, aasiguing, 884 

bond, sureties, 884 

calls on shares, 42 

Crown, 872 

limited, 848, 884 

next <i kin abroad, 884 

order for, 212 

pendente lite, 888 

summons, 878 

to nominee, 884 

widow and next of kin, 50 

with will annexed, 120, 888, 
884, 419 
Admiralty, Vice, Courts, 854 
Ad quod damnum, 869 
Adulterer, larceny, 88 
Adultery, 157—160 
A'dyancement, 882 

joint purchase, 296 

recalling, 296 
Adyowson, mortgage, 195 
Affidavits, London commissionen. 164 
Agent, accounts, '298 

action, 582 

authority, 878 

contract by, 84 

foreign principal, 882 

frauds, 154 — 156 

goods sold, 382 

unauthorised contract, 48, 89 

want of authority, 48, 89 
Alienation, restraint, 20 
Aliens, devise, 82, 324 

suing, 71 
Alimony, 870 
Alterations, 345 
Animal, cUina£^ by, 26 



Animal, diseased, 801 

ownership, 326 
Annoity, deficient fUnd, 877 

memorial, 206 
Appointment to uses, 814 
Apportionment, 112, 378 

rent, 19 
Apprentice, 88 
Arbitration,' amendment, 27 

awards all arbitrators, 383 

award, invalidity, 380 

compulsory, 20, 27, 93, 226, 
233, 263, 271, 303, 313, 419 

costs of arbitrator, 380 

excessive charges, 55 

fraud, 233, 288 

issues disposed of, 803 

lands taken by company, 27 

misconduct, 98 

oath to witnesses,. 27, 246 

partners, 283 

referring award back, 379 

staying proceedings, 55 

third party, 55 

witnesses swearing, 246 
Archbold*s Joint Stock Companies 

Acts, 240 
Arrest, breaking open doors, 179 

Ulf^al, 50, 234 

improper, 124 

malicious, 218 

privilege, 234, 803, 344 

void writ, 251 

wrong person, 50 
ArUcijed Clkkks, 35, 55, xi, xv, 
180, 183—187, 224, 245, 
xxxiv, 282, 283, xlvi 

stamping articles, 84, 55, 110, 
224 
Assets, 7, 19, 23 

administration, 82, 112 

partner, 12 
Attorney, arrest, 56 

bQl, neglect, 175 

bill, requisites of, 24 

dientVliability, 50, 71, 89 

colonial, 161 

compromise, 211, 228, 268, 842, 
856 

dealings with client, 20 

election agent, 376 

frauds, 154—156 

instructing counsel, 229 

liability, 229, 230 



Attorney, lien, 87 
mortgage, 47 
negligence, 25, 268 
partners, liability, 22 
prospects of, 164, 253— 255,-280 

—282 
purchase, 130, 170, 243 
remunei^ation, 100 
renewal of certificates, 165 
reviewing taxation, 56 
striking off roll, 303 
suing for costs, 8 
taxation, 89 
taxation, costs of^ 175 
taxation, overcharges, 72, 89 
witnesses, expenses, 48 
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Bailee's frauds, 154 

Baker, master, 356 

Bankers, 373 

company, 141, 190—193, 304, 

876 
frauds, 154 — 1^6 
registration, 190—193 
security jto, 378 
short bills, 387 
specific purpose, 42 

Bankruptcy, action, leave, 16 

acts of, 57, 95, 201, 202, 274, 

275, 403, 420 
acts, passive, 15, 420 
acts, time, 202 
acts, voluntary, 15 
adjournment, 386 
abjudication, 202, 317 
abjudication, disputing, 306 
adjudication uutice, 4U5 
acyiidicatiou, obtaining, 408 
adjudication partners, 387 
adjudication, prior facts, 15 
acyudication, wrongful, 405 
affidavit, 818 

after-acquired property, 404 
amendn^ent^ 65 
appeal, 406 

appeal, too late, 96, 387 
arrangements, 28) 95, 126, 26( 

305, 318, 887 
assets none, 344, 846 
assignees, choice, 208, 275 
assignees, property, 208 
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Bankrnpioy, Mdgneei, puchMing 
dividends, 829, 865 
aaAgnees, saiogi 16 
aangoment, fraadnlent, 57 
attending aaaigneea, 844 
attorneys, 408 
bail, 285 r 
bills of sale, 16, 29 
eerdflcate, 95, 126, 177, 844, 

818,887,888,405 
eertiflcate, conditions, 68 
ehose in action, assignment^ 204 
.ooUnsionf 844, 846 
compositioo, 16, 276, 888 
committal, 806 
oompromiae, 188 
conveTanoe, 806 
eosts, 886 
costs of action, 125 
debts to petition and prove, 202 
disputing adjudication, 95 
excepted articles, 57» 285 
exception, 177, 806 
execution, dischaige, 126 
fraudulent, preference, 57, 188, 

276, 887 
furniture of bankrupt, 844, 845 
gaming, 126 
going abroad, 95 
inspection of "proceedinics, 57, 

276 
interim Order, 97 
joint stock company^ 15 
lease, 404 
member of Parliament, 15, 187, 

818, 888 
mortgage, 16 

mortgage, equitable, 29, 420 
mutual debts, 29. 
offences, 819 
official assignee, 29 
partners, 818, 887 
payment in foil, 888 
'petitioning creditor, 15 
principle, 14 
pioofi, 15, 188, 276, 807, 817, 

818, 845, 889 
proof; bill, 57, 71 
proof, clerk, 888 
proof, contingent debt, 889 
proo^ costs, 420 
proof, double, 96 
proof, part payment, 57 
proof, priorities, 404 
proof, separate estate, 208 
proof, surety, 208 
prosecution, 127 
protection, 72, 97, 236 
public companies, 202, 818 
relation of, 26.0 . 
reputed ownership, 16, 29, 72, 

126, 138, 208, 278, 889 
requisites, 14 
scriveners, 408 
second, 202, 889 
selling stock, 362 
let-off, 29 
settlement, 404 
stamps and fees, 817 
statutes, 818 
supersedeas, 344, 346 
surrender, neglect, 57 



Bankruptcy, trader making hunsdf 
bankrupt, 408 
traders, 14, 817,862,408 
trader debtor, 286,- 277, 807, 

846, 890 
trader debtor, nonappearance, 

80 
trading, 14 
wife's rights, 882 
wrongful adjudication, 405 
Barratry, 881 
Banlaten, 258, 281 

probate court, 167 
Bar and press, 104 
Bastard, 118, 846, 861 

eigne, 869 
' Benefit societies, xxii 
Bill of exchange, ac<^t6r, 7 
accommodation, 7, 855 
alteration, 845 
ambignoos, 299 
;H>nsidBration, want of, 299 
deposit as security, 880 
foreign, 280 
giving time, 128, 175 
indorsement, 49, 880 
interest, 880 
liability, 265 
new signature, 845 
payment, 92 

summary remedy, 7, 56, 264, 
803, 824 
Bills of sale, bankruptcy, 29 

registration, 25, 91, 96, 264, 275 
several, 49 
Birmingham law professorsh^ xix, 

246—248 
Bishop, promotion, 800 
Blackfltone^s Commentaries, 76, 78, 

148, 187, 865, 368, xliii 
Boards of Health, 145, 162, 886 
Board of Works, 875 
Bond, joint, 11, 12, 400 
staying a^on, 419 
Borough-English, 264 
Brandt on Divorces, 872 
BuUding acta, 802, 847, 348 
societies, 260, 299 
sociedes, forfeiture, 25 
Burials, 242, 248 

dissenters, 208 
Burial boards, 81, 107, 128 
Byles, Mr. Justice, 287 

C, 

Carriers, duty of, 837, 880 

lUbflity, xxxix, 90, 887 

lien, 880 

loss of goods,. 887 

negligence, 25 

part of way, 187 

passengers, xxvi 

sending back refused goods, 880 

special condition, 25, 341 

special contract, 25, 841 
Champerty, 206 
Chancellors, 199 
Chancery orders, 67 
Charity, 85, 137, 225 

devise for, 48 

failure, 113 

jurisdiction^ 83 



Charity, legacies, -88, 864 

limitations, statute, 42, 71 

power to sen, 42 

Roman Catholic, 162 

surplus, 114, 137 

uncertain, 225 
Chattds, real, 82, 313 
Chelmsford, Lord, £51 
Cheques, crossed, 109, 289 

presentment, 230 
Chose in action, assig^nment, 814, 

832, 874 
Church beUs, xxU 

yards, 242 
Cinque Ports, 188 
CivQ law, 110, 111 
Clergymen, execution, 67, 68 

preaching out of pariBh, 244 
Qub, liabUity, 49 

Colonies, legislature, powers of, 8*37 
Common law^ 78, 197 
Common-plaoe Book, 87 
Common Pleas, Court of; 410 
Composition, creditors, 90, 260, 832 
Composition deed, 90, 260, 332 
Conditional limitations, 257, 258 
Conditions, 184 

Confirmations, 188, 221 l 

Consideratk>n, 7, 21, 92, 175, 299, 



recovering money, 382 
Contempt, 337 
Contracts, 197 

conditional, 120 

consideration, 7, 175 

construction, 197 

custom, 666 

delivery of goods, 265 

executed by third person, 381 

informal, 182 

joint, 11, 12 

non-delivery of goods, 300 

parties to sue, 300 

reference to another writing, 181 

rescinding, 381 

simple, 7, 401 

spedalty, 401 

taken against party, 266 

tender St goods, 25 

varying by parol, 54, 265 

when complete, 90 

writing, 10 
Consideration, failure, 269 
Contribution, partners, 881 
Conversion, equitable, 108, 138, 20a 

part re-conversion, 43 
Conveyances, 217, 401 

deed, 9 

forms, 1, 3, iv 

innocent, 217, 218 

toHious, 217, 218 
Conveyancing, precedents, ii 

progress, 1, 8 
Coote's Probate Court, 284 
Copyholds, admission for lives, 832 

commission, 212, 857 

commissioners, 212, 857 

devise to sell, 197 

enfhmchisement, 366 

fees, over-payments, 124 
Copyright, 832 

accoqnt, 169 
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Copyiighif engimvingi, 889, 898 

iBtematioiuil, 892 

new editions, 296 

works of art, 289, 298 
Coroner, fees, 32 

Corpormtion, contracts, U9, 162, 218, 
281 

2ecation, 867 
bili^, 26 
mnnidiMd, 809 
neKUf^enoe, zo 
noe^gence of lenrants, 86 
Corxespondence oh moot points, z, 

zir, zxzYiil, 86 
Coats, action, 280 

Conned, comprDmise, 211, 842, 866 
Coontj court, appeal, 864^ zlTiii 
appeal, notice, 80 
certiorari, 287 

oommitniflmt, insolvent, 127, 844 
costs, 8, 80, 287 
executor, distrass, 888 
friendly societies, 81 
high baHiff, 68 > 
infimt suing, 8 

insdvency Jurisdiction, 287, 888 
interpleader, 846, 864 
joint deiks, 287 
Jurisdiction, xiz, xxri 
Jurisdiction, concurrent, 846 
legacjr, 288 
London, 109 
malidous prosecution, 68 
metropolitan districts, 238, 261, 

846 
new act, 109 
particulars, 4 
proceedings, 8 
prohibition, 68 
reference to judge, 846 
sham notices, 70 
taxation of costs, appeal, xlyiii 
Courts, common law, 410 

criminal, 16, 17 
Coyenant, breach, roUd; 196, 222 
sale, mortgage, 818 
settie after acquiredproperty, 207 
stand seised, 861 
Creditors, deed, 260, 882 
Credit^ sale on, 176 
Criminal conversation, 168 
Criminal law, accessories before fiMSt, 
408 
appeals, 88, 142—144, 178, 288, 
807, 820, 848, 849, 890, 406, 
xlvii 
arrest, 238, 808, 819, 407 
arrest, privU^ge, 234 
attempts to commit fdony, 819 
attesting witness, 412 
autre fois acquit, 408 
baflment 408 

bastardy order, 81, 68, 846 
Beer Act, 127 
billiards, licence, 289 
brief for counsel, 407 
burglary, 206, 407 
buiiglary, curtilage, 206 
burial board, 128 
certiorari, 34, 144 
challenge of jury, 407 
cheating, 238 



Criminal law, derks to juMces, 848 

conspiracy, 819, 408 

oorpse, remoyal, 81 

costs, 128, 807 

costs, new scale, 868 

tMWts, taxation, 288, 848 

County court notices, 807 

oourU, 16, 17, 204 

crimes, 17 

crown, costs, 82 

customs, information, 847 ' 

depodtion^ 98, 821 

embesslement, 206, 277, 819 

evidence, 98, 407, xlviJi 

attesting witness, 412 

evidence, extrinsic, 418 

evidence, refrediingmemory, 418 

examination before justice, 18 

exposing child, 68 

fislse pretences, 82, 68, 69, 206, 
271, 808, 821 847 

folse representation, 206 

felonies, 17 

fictitious persons, 821 

finding lost goods, 407 

foreigners, Ugh seas, 808 

foreigner, homidde, 68 

forgery, 68, 206, 288 
. frauds by trusteea, &c, 164 — 
166, 206, 821, xlvU 

grand juries, 407 

habeas corpus, 71, 288, 277, 808 

highways, 289, 890, 

homicide, 204, 206 

house-breaking, 88, 407 
indictment, 204, 819 
indictment, requisites, 18 
information, 19, 206, 821 
laiceny, 69, 289, ^77, 808, 819, 

xlvii, 408 ^ 

larceny, adnlte^, 88 
larceny by bailee, 847 
lunatic pauper, 69, 71, 808, zlvi 
lunatic prisoners, 808 
manslaughter, 60, 71 
misdemeanors, 17 
murder, 60, 204, 407 
notice to produce, 412 
pauper, order of removal, 60 
pauper, refusal to recdve, 309 
pauper, removal, 178, 848 
pawning medals, xlvi 
peijury, 18, 205, 407, xlviii 
peijnry, subordination, 18 
pilots ddivering up licence, 848 
poor-rate, 239 , 
poor-rate, exemption, 128 
poor-rate, floating pier, 848, 390 
poor-rate, rent-chargfe, 390, xlvii 
property of intestate, 289 
prosecution, steps, 204 
public-house, Sunday trading, 

890 
quo warranto, 348 
receiving stolen goods, 206, 239, 

407 
recommendation iq mercy, 347 
rescue, 98 

servant, alMenting, 38, 60 
scssionB, 17,239, 320, 348, 406 
ecsttions, appeal, 31, 61, 178, 348, 
319 



Criminal law, seasloAs, costs, 61 

sessions, enforcing otder, 889 

sessions, foes, 277 

sewers rate, 61 

slaui^htaring cattia, 849 

special ease, 148 

•tamps, 412 

stealing^ 821 

summary Jnriadiflttea^ 406 

Sunday, xlvii 

toDs, 61, 849, 891 

treason, 804 

trespass, maUdoiia, 88 

trial,98 

trial, proceedings,- 18 

Truck Act, 61, 71, 98 

!»xnpik«, toDa, 61, 849, 891, 

vagrant, 84, 877 

venae, 408, 419 

wineUosnoe, 84 

witnesses swearing, 891, 407 

wounding, 407 
Cfgwn, costs, 188 

debtor, 881 
Customs, information, 847 

D. 

Damages, 89, 130, 881 

liquidated, 136 
Davis's County Courts, 8 
Death, presumption, 806 
Debts, devise to pay, contribution, 
878 

hdr, 182 

on mortgage deed, 401 
Decree, eflbct of, 874 
Deed, 9 

contradicting, 90 

execution, xxxi 

producing, 91 

r^tiy, 11 

setting aside, 21 
Defeasance, 269 
Descents, 79 

foreign marriage, 118 
Detinue, 67, 400 
Devise, condition, 'repugnant, 114 

construction, 114, 119, 207, 208 

executory, 267 

foe upon fee, 226 

in tail, 219 

implication, 114 

lapses 246 

limitation, words o^ 196 

residuary, 208 

residuary clauses, 226 

spedfic, 187 

trustees, xii 

trust estates, xxx 

"unmarriocl,"208 

void, 207 
Discovery, arbitration, 20 

outstanding term, 47 
Distress, 122 

excessive, 338 

goods of third party, 888 

second, 266 

surplus, 301 

tender of rent, 213 
Divorces, 167—160, 370, 420 

alimony, 884 
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Divorces, Court of^ 157, 261 

evidence, 120 

proceedings on, 159 

re-marriage, 158 

Scotch, 848 
Dodson, Sir John, zliii 
Domidl, 46 
Dower, 11, 48 

declaration against, 209, 875 

purchase, 121 
Drewiy's Equity Pleadings, 828 
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Easements, 49, 91, 288 
Education, legal, 87—89, 76 - - 82. 
182 — 186, 147 — 149, 187 
—190 217 —224, 246—248, 
255—259, 825—828, 861 
E^octment, staying proceedings, 419 
Election, dower, 48, 84 

heir, 209 

inOuit, 47 

parliamentary, 60 

parliamentary, voten* expenses, 
894—896 
Elegit, possession, 862 

sevieral, 808, 848 
Eliza Fenning's case. 111 
Emblements, 71 

lessee, 10 
Encumbered Estates Acts, 849 
Enemy, property in, 861 
Ejectment, deaUi of claimant, 94 

injunction, 94 
Equity, appeals, 200 

courts, limits of; 199 

definition, 199 

follows, law, 199 

Jurisdiction, 12, 200 

Jurisdiction, origin, 199, 859 

maxims, 859 
Escape, liaUlity, 98, 882 
Escrow, 265 

Estoppel, 181, 282, 266, 828, 870. 
Eviction, 881 

Evi >nce, attesting witness, 9, 818, 
401, 412 

death, 175 

depositions, 821 

documentaiy, 401 

entries by deceased person, 812 

expenses of witnesses, 272 

extrinsic, 418 

foreign, 110 

husband and wife, 9 

notice to acimit, 812 

notice to produce, 98, 412 

onus probandi, 128, 251 

probate, 885 

refreshing meriiory, 418 

secondary, 98, 812 

stamps, 412 

usage, 91 
ExAMiNATioKS, Ths, 66, xii, XT, 222 

—224, 282, 822 
EzAMiKATioN Amswkrs, 7, 19, 195, 

206, 811—821, 400—408 
Examination Questions, 4 — 7, 198 

—195, 809—811, 898—400 
Exchsnge, indosnres, 195 
Exchequer, Court of, 411 



Execution, ca. sa., twelve months, 
842 

ca. sa. breaking open door, 179 

ca. sa., under £20, 419 

clergyman, 67, 68 

corporation, 857 

discharge, 265 

distress, 888 

fi. fyu purchaser, 56, xii, 266 

interplekuler, 888 
Executory and executor}*, 259 
Executor, accounts taken, 13 

assent, 196, 875 

carrying on trade, 84 

conversion, nsglect, 44 

death of, 402 

defaulting, 116 

devastavit, 44 

dying hitestata, 812 

renunciation, 285, 814 

retractation, 286 

substituted, 885, 885 

wilful default, 28, 879 
Extent, sale under, 881 
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False imprisonment, 50 
Fee-farm rent, 825 
Fee simple, 818 

qualified, 219 
Fee, words of limitation, 80 
Feme covert, acquiescence, '888 

slimony, 870 

bills of exchange, 118, 176 

contracts, xiv 

conveyance, 120, 188, 226, 401 

chose in action, 84 

desertion, 157, 818, 843, 885 

dissolution of marriage, 848 

divorce, 157—160 

equity to settlement, 18, 84 

fine, 255 

judidal separation, 157, 848 
870, 885 

liabiUty, 118, 169, 170 

money out of court, 18, 119 

mortgage, 882, 383 

payment out of court, 13, 119 

protection of property, 885 

reversionary interest, 156, 196, 

reversionary interest, disposition, 
156, 196 

separate estate, debts, 169, 170 
176, 297 

will, 844 

will, separation, 885 
Feofiment, 218 

corporation, 196 
Feudal law, 82, 132 
Finding lost fcoodb, 36, 407 
Fine, 255 

Fisheries, several, 326 
Fixtures, 96, 121, 126, 188, 838 

machinery, 44 
Follett, Sir William, 252 
Forfeiture, trader, 862 

waiver, 231 
France, status of Englishmen in, 252 
Fraud, pleading, 388 



Frauds, Statute of; 22, 813, 815 
part performance, 45, 298 
trustees, &&, 154—156, 206, 821 

Freeholds, descendable, 219 

Friendly societies, 81, 50 



G. 

Game, conviction, 847 

Sotereign's right, 326 
Gaming, money lost, 105 
Glen's Burial Boards, 241 
Grants, 9, 10 
Guarantee 22, 400 

further advance, 266 

stamp, 128 
Guardian, 18 
Guardianship, 217 

H. 

Haynes' Outlines of Equity, 858 
Heir, basUrd, 188 
Heriots, 325 
Highway justices, 390 
Horsey's Probate Act, 165, 288 
Husband and wife, contracts, 838 

necessaries, 91, 281 

restitution of conjugal rights, 
886 

separation, xxxv, 266, 888 

separation deed, 45 
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Illegality, 64 
Illegitimate, death of; 401 
Inclosure, allotment, 814 

Amendment Act, 160 

commission, 357 
Income tax, 139, 338 
Incorporeal hereditaments, 9 
Incumbrance, notice of, 228 
Industrial schools, 162 
Infant, action by next friend, 400 
Infant, maintenance, 20 

protection, 815 

trust for, 86 
Injunction, action, 88 

notice, service, 175 

performance at theatre,. 116 

secrets, 85 
Injuries, 17 
Insolvent^ airest, privilege, 8 

commitment, 127, xxvi 

county court, 237 

county court process, 844 

debt, f^udulently obtaining 
goods, 888 

detainer, 345 

discharge by creditor, 285, 888 

foreign creditor, notice, 275 

hearing, extending time, 889 

infancy, 80 

in custody, where no damages, 
235 

making away with property, 
236 

misdescription, 888 

opposition, 285, 345 

parting with property, 276 
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Imolyent, pRxyf^ 846 

prototikHi, 276, 806 

recommitUl, 806 

rahearing, 80 

ranaad, 846 

remoralof; 278 

reWfing debt, 26 

■cbudnle, 80 

sabteqiunUy ODqidved yi ope Ky, 
80, 171 

▼vzatioiii UtigaOoD, 286, 287 
Intunnoei oompftoies, 141 

lilb, diaige on mUwciibed capital, 
876 

UHb, days of graoe, 867 

life, fraud, 91,' 122 

life, keepbig up, 268 

life, policy, 61, 71, 122, 214 

Ufe, paymeot of premiam, 266 — 
268 

life, pdlicj, intorast, 61, 268 

life, protpectiu, 92 
Interett, Jndgmttit 218 
Intematioiiallaw, 261, 889, 848 
Intflq;>leadflr, 49, 66, 91, 266, 846, 
864,879 

equity, 24 

exeention, 888 
Intertacy, 109, 196, 878, 402 

no next of Un, 872 



J. 



Joint itock oompanieii, 109 

iMmlben, 190-^198. See Pitb- 
He danpamjf 
Jointure, 11; 864 
Jodges, the, 286—288 
Judge, interested, 88, 289, 277 
Judgment, action, coeta, 94 

eflfect oi^874 

fraud, eciuity, 199 

interest, 218 

lien, 180, 226 

meiger of debt, 889 

ngistering, 198 

Mtisfection, 19 
Juries, gnnd, abolition, 70 
JustioeB, action, 69 

appeals, 142—144, 807, 820,890, 

derk to, 848 

country, xxzy 

hearing, 69 

highway, 890 

mandamus, 69 

redkanding prisoner, 69 

special case, zztU 

summary jtuisdiction, 406 

witnesses, swearing, 891 
Jnstertii, 66 



Keating, ICr^ 69 

Kdly, Sir Fitcroy, 861—868 



Land, wliat extends to, 10 
landlord and tenant, sgreement 
stamp, xxiiL 



Landlord and tenant, notice to quit, 8 
Landlord, agreement to lease, 281 
bankruptcy, 126 
breach of covenants, 86 
eviction, 148, 281, 266, 881 
incomplete building, 121 
neglect to quit, 60 
Tent, recoTeiing, 121 
steward, 171 

tender of rent after distress, 218 
title, determination, 181 
waiver of forfeiture, 281 
Lands Glauses Act, 21, 40 
Land tax, ledempdon, 866 
Law and lawyers, 99 — 104 
Law of Eroperty A'"*i»^"»^*^ Bill, 

xxxvitt 
Law Studbrtb* DEBidmro SociBnaB, 
84, 63, 106, 144, 179, 181, 
298, xxvi, xxxT 
Law Students* First Book, xxxi 
Law, what, 78. . 
Lease; agreement 281, 884 
aas^eea^ 91 

assignes, lability, 64, 197 
bequest of; 196 
breach of covenants,^ relief^ 44, 

196^ 
covenant to repair, '881 
deed, 9 
for life, 221 
for years, 221 
ftiture, 188 
renev^sL 11 

settled esUtes, 12, 22, 24 
surrender, 11, 279 
void, 220 
voidable, 220 
Lectures, 186, 246^248 
Lefipuiy, redemption, 227 
alienation restiidned, 20 
assent; 876 
condition, 28 
condition precedoit, 209 
duty, Scotch property, 27 
lapee,876 
"money," 210 

not cut down by power of dis- 
position, 210 
refunding, 269 
satisfection of debt, 209 
vested, xxxvi 
Legal title, law or equity, 882 . 
Legatee dying before testator, 401 
Libe^ 7, 821, 827 

Justification, 9i, 827 
newspapers, 260 
privileged, 8, 176 ' 
Lien, 120 

judgment, 180 
purchase money, 41 
Life estate, producing, 46 

lessee, emblements, 10 
Limitations, Statute of; 199, 216, 
268, 298, 802, 886, 401. 
acknowled^ent, 68, 64 
admission, 889 
charity, 42, 71 
lien, 812 

payments by co-debtor, 841 
Lis pendens, xviii 
Livery of seiBin, 79,217 



Lodging houses, 146 
London Small Debts Act, 109, 803 
Lords, appeals, 69, 201 
Lnnatio, acts of; 86 

commission, 86 

corporation, 189 

protector, 402, zlvi 

will, 848, 886 



Maintenanoe, 88, 86, 414 

settlement for, 878 
Mandamus, 278 
Markets Clauses Act, 849 
Market overt, 186 

Marriage, deceased wife's sister. 244. 
xliii, 264 
dissolution, 806, 848, 870, 871, 
886,420 
Master and servant, absenting, 88, 
60 
authority, 176 
credit, 61 

dismissal, wrongftil, 417 
diBsolution of partnership, eflect 

0^840 
liabiUty, 61, 92, 282, 889 
negligence, 61 
Justifying assault, 861 
Master, liability for ii()uiy, 8 
Maule, Mr. Justice, 286—288, 897 
Maxims, 184, 186, 828, 869 
Mercantile Amendment Act, 109 
Meiger, 220, 266, 402 
Judgment debt, 889 
term, 46 
Metropolitan Building Act, 847, 848, 

866, 417 
Metropolis Management Act, 840, 

848, 866, 876 
Mi]itia,16d 
Minersls, getting, 210 
Mines, 10 

worUng, 210 
Monasteries, dissolvjad, 862 
Money, had and received, 268, 269 
Moot Ponm, iii, xxx, xxxiv» 
xxxix, 72, 106, 146, 216, 
246, 891, xlvi 
AnswBBS TO, 86, xxv, 144, 
xxii, XXX, 246, 898, xlvi 
Mortgage, advowson, 196 
asdgnment of debt, 876 
attornment of tenant, 181 
burthen oIe; 41 
costs, 70, 71, 98, 176 
deed, debt on, 401 
deposit, not all deeds, 876 
distress, 46 

equitable, priority, 48, 875 
equity of redemption, purchase, 

181 
feme covert, 883 
feme covert, recouping, 882 
foreclosure, 885, 876 
going off, 98 
lien, priority, xviii 
pegligence, 20, 262, 297 
negligence, deeds, 20, 262, 297 
power of sale, 227 
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J^ortgage, priority, 297, 894 

reconveyance, 11 

redemption, 12, 228, 884, 860 

redemption, Judgment cfeditor, 
227 

re-purchase, 881 

sale, 40, 886 

sale, application of money, xxiii 

Bale by before time, 4fi 

sale under power, 884 

seeing to tranafar of stockf 866 

solicitor, 47 

tenant in tail, 217 

trusts for sale, 46 
Mortmain, 48, 187, 226, 297,886, 414 



O. 

Obscene books, prints, Ac, 168 
Oke> Magistoria\ Synopsis, 411 



P. 



Parent and child, 861 
Parliament, Bills in, iii 

law oi 887 
Parliamentary elections, 282, 269 
Parties to sue, 800 
Partitions, 369 

lunatic, 261 
Partners, 198, 248—260 

arbitration, 284 

change of firm, 878, 874 

contribution, 881 

dead, 12 ' 

dissolution, -171, 241 

interest of, 248 

land, 249 

liability for acts of, 22 

mine^ 171, 876 

powers of, 249 

reoeiyer, 262 

registration, zlii* 

renewal of lease, 876 

responsibility, 227 

transfer of banker, 269 
Pauper, 248 
Payment, appropriation, 268, 269 

bill, 92 
Patent, assignment, registry, 61 

combination, 27 

former, 882 

Joint invention, 298 

known processes, 882 

new combination, 122 

objections, 61, 214, xx 

pievious user, 62 

protection, 816 

want of novelty, 214 
Peual servitude, 188 
Penalty, 186, (s) 
Petition of right, 229 
Pleadings, 147 

admission, 180 
Polke, boroughs, 110 
Poor rate, collectors, removal, 81 

exemption, 128 
Possibility, assigning, 258 
Power, appointment, grandchildren, 
171 



Power, exceeding, 876 
sale, 228 
trust, 84 
Powers, extinguishment,. 2 18 
PnAoncB, CoHMOH Law, amend- 
ments, 66, 288, 271, 804, 
842^ 418 
amendment, arbitration, 27 
amendment act, trial, 27 
amendment, mi^oinder, 26 
appeal from chambers, 418 
arrest under £20, 419 
oonmion law, appeal, 274 
charging order, 176 
consolidation, 272, 419 
costs, 278 

costs, bankruptcy, 125 
costs, county courts, 8, 80, 287, 

xxvii 
cosU, distributive, ^4, 124 
costs, security for, 808 . 
costS) Judgment by default, 8, 19 
costs, tmder £20, xxvii, 80, 287 
death of plaintiff, 94, 844> 
discovery, 66 
^ectment, staying proceedings, 

419 
equiUble defences, 28, 49, 278 
equitable replication, 28 
error, writ of, 284 
execution after verdict, 9. 
garnishment, 87, 198, 419 
habeas corpus, 842 
injunction, 94, 188, 278 
inspection of documents, 121, 888 
interrogatories, 66, 284, 278, 

804, 848 
irregularity, 96, 198 
issues, 812 

Judge's order, rule of court, 848 
Judge's order, amendment, 418 
Judgment, 198 , 

Judgment, reviving, 804 
udgment, satisfaction, 19 
costs less than £20, 8, 287, 

xxvii 
mand^us, 278 
master, reference to, 274 
misjohider, 288 
motions, evidence on, 888 
new trial, 56, 94, 198, 274, 401 
new trial, appeal, 9 
new trial, stiitements of Jury, 28 
nonsuit, 401 
not guilty, 812 
oyer, 868 

payment into pourt, 67, 812 
plea, defence after, 401 
plea, leave and licence, 28 
pleadings, 147 
pleading, fraud, 888 
pleas, leave, 818 
profert, 368 
service ofYule, 30 
service of writ, 198 
short notice of trial, 818 
specially indorsed writ, 8, 198 
staying action, suit in equity, 

28,67 
staying proceedings, equity, 28, 

67 
summons, service, 198 



PRAoncB, ComcoN Law. 

summons, service abroad, 272, 

842 
summons, special indorsement, 

8,198 
taxation, review, 66, 272 
venue, 284, 804, 419 
venue, changing, 96 
Practics, xquitt 
action, neglect, 88 
affidavit, 18 
answers, 828 
answer, criminating, 46 
answer, without interrogatories, 

18 
appeals, 200, 201 
appeals, lords, 69 
appearance, want ol^ 816 
attachment, 262 
beneficed derk, 67, 68 
bill, dismissal, 71 
bill, service of, 816 
chamber business, 87, 816, 878 

879 
contempt, 87, 119 
copies documents, charge for, 

886 
costs, 174, 229 
costs, lower scale, 879 
costs, petition, 48 - 
costs, public company, 48. 
costs, security, 268, 879 
costs, trustee, 87 
costs, trustees two, 46 
decree, defendant abroad, 816 
decree, effect of, 874 
decree, enforcing, 67 
decree, enrolment, vacating, 187 
decree, error, rectifying, 207 
decree, enrolment, 229 
disclaimer, costs, 299 
dismissal, 47, 174, 229, 262 
election, law and equity, 28 
evidence, 18, 71, 88, 176, 816, 

879 
evidence, aecount books, 28 
evidence, closing, 47 
evidence, cross-examination, 28, 

879 
evidence, examiner, 176 
execution, 67, 88 
feme covert suing, 88 
forma pauperis, 299 
bearing, last cause, 47 
infjEmt, election, 47 
infjEmt, forma pauperis, 47 
interpleader, 24 
interrogatories, 299 
issue, neglect, 262 
Judges chambers, 71 
money out of court, 817 
motion for decree, 88 
new orders, 67 
next friend, 88, 229 
or^er enforcing, 88 
parties to suit, 268, 836 
pajrment into court, 72 
printed bill, too late, 174 
pro confesso, 87 
production of documents, 46, 48, 

119, 137, 176, 212, 263, 817, 

379, 412, 416 
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IX 



PsAcncB, Equitt. 

prodaction of docoments, pri- 
vileged, 47 
revivor, 268 
revivor, marriage, 47 
seizing absent parties with de- 
cree, 886 
sabstituted service, 416 
summons at chambers, 816 
threatening letter, 24 
transfer of fimd, 212 
traversing note, 416 
two saits, staying, 175, 816 
wilful defaolt, 28, 119, 879 
Preacription, 825 
Presumptions, 186 
Prior's Conveyancing, iv 
Prisoner, allowance, 215 
Probate, citing heir, 884 
Probate Court, 166—169, 251, 284 
doable, 885 
duty, 805 

duty, shares in Scotland, 269 
evidence) 885 
Prosecution, malicious, 801, 881 
Public company, action by share- 
holder, 417 
agreements by promoters, 45 
allotment to directors, 117 
bankers, 190—198, 804, 876 
bankruptcy, 15, 97, 98, 202, 

286, 818 
bills of exchange, 52 
calls, 418 

calls, future, 42, 112 
carriers, 90, 841 
contract by directors, 270 
contract with director, 840 
oontributories, 45, 86, 117, 210, 

286, 276, 389, 414 
cost-book, 282, 286, 268 
costs, dividends, 48 
directors, powers of, 149 
exceeding powers, 876 
eicecution against shareholders, 

9 
false representation, 876 
fraud, 154, 889 
land, taking, 21, 27, 72, 86, 129, 

182, 228, 278 
lands injuriously affected, 172 
liabflity of directors, 417 
liability of shareholder, 72 
limited liability, 189— 142, 177, 

389, 417 
liquidators, 177 
mis-representation, 45, 49 
new acts, 109, 189 
non-registry, 139, 142 
official liquidators, 140, 141 
preference shareholders, 172 
promissory note made by di- 
rectors, 417 
proof of debts, 98 
purchases by, 40 
recovery of deposit, 232 
register of shareholders, 276 
register, altering, 21, 189 
rectification,^ 21, 189 
registration, 418 
restraining actions, 97 
security for costs, 140 



Public company, shareholder's liabi- 
lity, 888 
transfer, irregular, 117 
transfer of business, 52, 149, 

152, 216 
unauthorised borrowing, 840 
winding up, 61—68, 71, 86, 97, 
98, 117, 188, 140, 149, 175, 
176, 210, 229, 251, 276, 298, 
299, 807, 885, 875, 876, 878, 
889, 414, 417 
winding up voluntary, 846 
PubUc Health Act, 60, 78—76, 129, 
138, 145, 214, 284, 809, 896 
PubUc library, 414 
Privity ol-contract, and of estate, 825 
Pur autre vie, 219 
Purchaser for value, 297, 828 



Q. 



Qualification, conveyance for, 118 
Queen's Bench, Court of, 410 
Quo warranto, 848 



B. 



Bailways and canals, preference, 52 
Railway and Canal Traffic Act, 214, 

841, 882 
Railway, riding in wrong dass, 898 
Real Property Amendment Bills, 849 

—851 
Receiver, 262 

attornment, 187, 231 

fraud, 155 
Records, 185 
Recovery, 255 
Registration of title, 70 
Release, 133, 149, 187—190 
Remainders, 11, 257, 314, 861 

contingent, 220, 257, 869 

cross, 864 
Rent, acceptance, effect, 221 

charge, enlargement, 134 

debt for freehold, 258 

heir, 81 

pur autre vie, 825 

reversion, 82 
Replevin, 8 
Reporting, xi 
Reversion, 11, 149, 314 

.rent, 81 
Reverter, possibility, 219 
Roman Law, 110, 111 



S. 



Scotch courts, jurisdiction, 839 
Scotch marriages, 113, 138 
Scott's Probate Act, 168 
Seigniory, extinction, 149 
Sequestration, priority, 57 
Set-off, 198, 312, 401 
Settled EsUtes Act, 316 
Settled estates, 22, 24, 48, 109, 591. 

201, 212, 261, 336, xxxv 
Settled Estates Act, 16 
leases, 12 



Settlement, bankruptcy, 404, 405 
construction, 364 
covenant after acquired property, 

207 
covenants in, 864 
covenant to pay money, 119 
covenant to settle, 116 
form of, 117, 364 
infant, 116 
mistake, 117, 209 
mistake, reformation, 117, 209 
portions, 172 
post-nuptial, 402 
powers in, 864, 402 
power of sale, 22, 414 
protector, 197, 401, 402 
*' unmarried," 208,402 
voluntary, 298 

younger son becoming elder, 172 
Shelley's case, rule in, 315 
Sheriff, 826 

duties o^ 251 
fees, 165 

Hability, 124, 234, 882 
negligence, 93 
Shipping, abandonment, 801 
average, general, 53 
bottomry, 270 
certificate of registry, delivering 

up, 890 
collision, 53, 176, 282, 271 
contribution, 58 
damage in transitu, 418 
foreign owner, 414 
freight, lien, 270 
insurance, 238 
insurance, underwriter, 340 
jurisdiction, 414 
master's authority, 173 
Merchant Shipping Act, 1854 
navigation, rules for, 58 
passengers, policy, 802 
pilot, 341 

pilots, delivering up license, 348 
pilotage, 214' 
seaman's wages, 58 
sea-worthiness, 58 
Shrewsbury, Earl, 855 
Simony, 319 
Slander, 7, 8, 827 
Slave trade, commission courts, 854 
Solicitors-G^eral, 69 
Specialties, 7 

Spedflc peiformanc^ 89, 40, 41, 130, 
131, 814, 315, 865, 876 
breach of covenant, 131 
claim by stranger, 298 
compensation, 180, 246, 279 
covenant, approval, 865 
lease, 181 

reference to writing, 132 
suit, steps in, 201 
title shown, 279 
valuation to be made, 41 
Stamp, 181 

Statutes, iii, 152—154, 197 
construction, 200 
first and second leadings, 158 
repeal^ xx 

19 & 20 Vic, 109, 154—165 

20 & 21 Vic, 190—198 
Stephen's New Commentaries, 868 — 

372 
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Stephen*! QneBtloni, 871 


Trustee, paying in trust mo/Mj^ 18, 


YbIDOBS A3KD PlTBCHASBBS. 


Stock, unclaimed transfer, 886 


14,72 


tide deeds, 11 


Stoppage in tnmsita, li)8, 198 


payment into, court, 18, 14, 72 


title shown, 279 


Stop o^den, 41, 882 


.power of attorney, 401 


Vestry, right to vote, xlviii 


SoGceaeion daty, 118, 122, 841, 402 


'power of ssle, 228 


Void and yoidaUe, 220 


remainder-man, 46 


powen in settlement, 402 


Voluntary deeds, xxxi 


SUKMABT OF DlBGISIOirB, 19 — 84, 


relief; 18, 48, 86, 118, 211, 817 


trust, 118 


42—61, 82—99, 112-^129, 


relief; costs, 18, 211,- 886 


Voters, expenses, 894 


169— J 79, 206—215, 226 


stop ctder, 41 


Voueher, sin^ and double, 256 


240, 269-^280, 296—809, 881 


sunender of copyholds. 415 




—849, 418—420 


using name, 48 




Snndaj trading, 890 


voluntary deed, 118 


w. 


Surety, 12 


Trusts, 81 




'bond, constraetion, 876 


breach, acquiescence, 174, 888 


Wagers^ 86 


extent of liabnity, 118 


breach, speicialty, 262 


Wall, a^oinhig houses, 238 


giving time, 64, 178, 176, xxxy 


failing in part, 878 


War, contracts, 49 


iiaUUty, Umiting, 876 


parent and dJld, 86 


Waste, equitable, 48, 115, 187 


raleaee, 46, 54, xzzr, 128, 178, 


power, 85 


ornamental thnber, 115, 187 


175, 228 


Turnpikes, tolls, 849, 891 


receiver pending litigation, 415 


feierving rights, 46 




tenant fior lifb, 48 


Swabey't Divoroei, 216 




Watercourse, 78—76, 288 




U. 


Water, company, using wrongly, 
xlviU 


T. 


Usage, 185 


fouling, 91 




trade, 144 


rights, 49 


Tail, 818 


Use and occupation, 121, 271 


under ground, 78 — ^76, 288 


barring, 10 


construction, 81 


Way, right of, 808 


disposition, 402 


origin, 81 


Well, diggfaig^ 72— 76 


gnuit,-219 


upon use, 81 


Wharton's Articled Clerks* Manual, 


mortgage, 218 


Usury, 226, 285 


408 


protector, 197, 402 


. 


Will, annuity, deftdency, 877 


Tender, 198, 868, 401 




attestation, 805 


copper, xxii 


V. 


attestotion, faiformalt 168 


Tenants in common, action, 91, 28£ 




dtfaig hdr, 884 


Tenant for life, repairs, 416 


YSRSOBa AHD PUBOSABBBB, 89, 


codidl, incorporation, 877 




129 — 182, 182, 278 — 280, 


competency, 128 


Thames conservancy, 160 


828—881, 865-^868, zviii 


Construction, 81, 182, 416 


Tithe, commission, 858 


abstrsct, examining, 196 


direction to pay debts, 211 


Titles, investi^ting, 850 


annuity, lien, 278 


duplicate copies, 124 


parliamentary, 849 


assignees purehasmg^ 829, 865 


execution, 818 


warranty of; 851 


compensation, 180 


execution, mark, 886 


Tolls, mortgage, 21 


oonooahnent, 89 


fbme covert, separation, 844^ 885 




condittons of ssle, 865—868 


foreign, 46, 71' 


Trade mariu, 178, 418 


cop]rhdds, 866 




restraint, 211 


death of purchaser, 72 


holograph, 420 


Traitor, forfeitore, 862 




incapacity, 886 


Transfer of land, ii. 


i^reehold ground rent, 181 


faisanity, 128, 251, 886 


Trsnsportatlon, 188 


goodwill, 41, 251 


lunatic, 128, 251, 886 


Trespass, possession, 271 


identity, 814 


marriage, 402 


title, 271 


faiterest, delay, 40 


moneys, xxii 


Trover, 400 


hase,18i 


omission of name, 878 


conversion, 215, 802 




onus probandi, 420 


dama^pes, 802 


41, 280 


probates, 166—169 


Tmstee Act, 1850, JorisdicUon, 415 


market overt, 186 


proofof; 167—169 


Tnistee, auctioneer, 877 


mistake, 278, 280 


reference to, 98 


breach oftnist, 174, 888 


mortgage, -le, 46 


registering, 196 


charges oi; 877 


mortgage, bsle by, 40 


remoteness, 415 


costs, 87, 187 


notice St incumbrance, 228 


repugnancy, 416 


deed, appointing, 1 


oflfar and acceptance, xviU, 866 


residuary clause, 877, 884 


defeolt, faiterest, 118 


option to purchase, converslony 


ravocation, 116, 124, 848, 886, 


duty, 174 


206 


revocation, marriage^ 886 


feilun of banker, 262 


pre-emption, right of; 278 


«« self and ^Uy," 878 


frauds, 154—156, 206 


power of srle, 129, xir 


speaking from, death, 116 


faifent,12 


public company, 40, 129 


surplus, 878 


johifaig in receipt, 28 


puffer, 89 


unattested p^Mr, 98 


Uabilii^ for each other, 28 


purchase fbr value, 121, 828 


undue influence, 886 


lunatic, 12 


purchase pendente Ute, xyiil 


Toid gift, 415 


mortgage^ stock, selUng out, 866 


ri^t of way, 89 


wife, separation, 844, 885 


negligence, 262 


sale, power of; 22, 129, xiy 


Workhouses, sites for, 189 


new, 48, 877 


settled estates, 12 


Wortl^, Stuart, Mr., ,69 


not served with process, 268 


sal^ect to mortgage, 228 


Writhig, pmof ot 412. 418 
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THE LAW CHRONICLE. 



CONVBrANCINO PROGRESS AND ITS 
DIFFICULTIES. 



0:nB great liindnmee to progrem in conyeyvneiiig-*— 
the handiwork of a liberal profesfion — ^is'tbe timi^ty 
or nnwilUngneM of the headi of that branch to 
aanction any deviation ttota old forms. It ii easier 
to fiame a deed verbosely than concisely. The 
nmging two or more synonyms ismon agreeable 
than the selcctioh of one word comprising the exact 
idea intended to be expressed. The labour of the 
hand is less irksome than the working of the brain. 
At all events, the latter employment is in general 
confined to the fiame and plan of the deed rather 
than the details. Unfettered as is conveyancing, 
with the necessi^ for any particular form, it contains 
witliin itself the elements most fiivourable to pro- 
gress' and sdentific improvement. Nevertheless, it 
most be confessed tliat no branch of the profession has 
so little improved as the system of drafting deeds. 
What the professors of the art would not do, was 
sought to be done by the aid of the Legisli^nre. 
Because conciseness, "sgainst which there is no 
law,** was not attempted by the conveyancer, brevity 
was suggested and offered by statutory forms: 

The principle was good, and the result desired 
was one which the public, whose servants we are, 
was entitled to ; yet the mode in which the end was 
to be attained was so clumsy and puerile, that the 
statute soon became a dead letter. In fact there was 
never any vitality in it. What the public wanted 
was a document which they could read and under- 
stand; and, as a necessary consequence of these 
qualities, to do so in a small compass and few 
words — ^what they got was, a form of words which 
were to mean, not what they said, but another for- 
mula specified in the act. This was a most bewildering 
process to the layman, and hardly less troublesome 
to the professional. A document which could only 
be understood by the aid of, and comparison with, 
another document was not likely to find much favour 
with any one. A letter in cypher is not the most 
easy thing to read ; a statutory concise deed was less 
so. But was there any occasion for this ? Is not the 
English tongue- susceptible of expression, and clear- 
ness, and brevity ? Surely a langusge which contains 
such a sentence as, " Let there be light, and there 
was light,** is not wanting in strength or conciseness. 
We wonder how a conveyancer would express that 
sentence. Somewhere in our reading, we fancy a 
specimen of his mode of stating it was exhibited. 
Why have not our forms of deeds improved ? We 
answer, because the old stagers will not allow it, and 
the young ones cannot afford to do it. Let a young 
conveyancer, just starting in his career, venture to 
prune his drafts of verbiage — we mean thoroughly 



and scientifically^— and he is lost The solicitor of 
many years standing is amased at it. He ventures 
to show it to some veteran in chambers, and he 
shrugs his shoulders, and the thing is done for. Hie ' 
novellist — the innovator — the not-safe man, is dis- 
carded, and his drafts become few as well as short. 
Is not this the case? How many can vohch it in 
their own proper persons ? Frame your draft with a 
limitation to the purchaser '^ and his heirs,** and yon 
will have to justify the onussion of, ** and his assigns 
for ever.'* Leave out the nanseotis repetition of 
** executors and administrators** as an addition to the 
principal's name, and see how much you lose in time 
and reputation by the omission. So with other 
excisions; and ultimately the conveyancer, earnestly 
desirous of improving the language of his drafts, is 
beaten down by the continued opposition and sense- 
less doubts and sneers which are cast upon his 
labours. He rapidly degenerates, and is lost in the 
old ruts of verbiage. 

Turning from these matters, which, if followed, 
would oidy lead to a series of notes and hints on 
^* short forms,** we will give an instance how an 
alteration in principle— justifiable for brevity and 
economy — was met by one of the most learned and 
deservedly respected of conveyancers. A man from 
whom we hoped better things. 

Trustees of a settlement had dropped off by death : 
new trustees were to be appointed by the sole sur- 
viving trustee. The property was partiy stock, and 
partly leaseholds. As to the stock, there was no 
difficulty in getting it into the names of old and new 
trustees. How it is effected we hardly know ; but 
we fear the benighted people at the Bank of England 
(well may she be represented as *Uhe Old Lady of 
Threadneedle-street**) actually allow F., the stock 
owner, to transfer it into the names of F. (the same 
i^.), G., and II. Now we know that this is most 
heterodox ; for how can a man assign to himself. We 
know it cannot be done, and it is no use telling us 
lawyers that it is done. ** This people who knoweth' 
not the law are cursed.** 

Now, as to the leaseholds. How are they to be got 
out of the old trustee, and put into the old and new 
trustees jointly? Had they been fireeholds, the job 
could have been done neatiy and scientifically. F., 
the old trustee, could have conveyed the land to G. 
and his heirs, to the use of F., G., and H., and their 
heirs, and the object is effected in a simple and 
lawyer like way. There are other modes of doing 
it, but none so neat as the above. The statute of' 
uses executes the use, and F., G., and H. are invested 
with the freehold and inheritance as .surely as if 
originally appointed. No one, we believe, doubts 
this, except perhaps the settlor or the cestuis que 
trustenly who are utterly imable to comprehend it. 
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That is of no moment : we have already favoored ' 
them with an appropriate remark. 

But^ as to the leaseholds. How are they to be got 
out of F., and put into F., G., and H. 'One deed has 
sufficed as to the freeholds, although the property 
was almost a principality, and the estate the entire 
fee-simple. What is to be done with this house 
held for the tmezpired-term of 42 years at a rent of 
£1 , and worth, to let, £20 per annum ? Will not one 
deed suffice? ^^ Should the trust estate consist of 
money in the funds, the stock may be transferred 
into the joint names of the old and intended new 
trustee" (Lewin on Trusts, 466). How this is 
effected, the learned author does not say. Probably 
he thought it was managed in some absurdly direct 
mode by the wise men of the East However, as 
might be expected, no precedent is created westward ; 
for he proceeds, ^*If the trust estate consist of 
chattels reali the parties cannot effectuate their object 
but at the trouble and expense of two deedsJ" This 
i» the mode. F., by one deed, assigns the house to 
X., upon trust that he do immediately assign it to 
F., 6., and H. ; and. then X., by another deed, assigns 
it to F., G., and H. We admit this is the principle 
of the transfer, and no other is correct. 3ut, why two 
deeds ? Why will not one suffice for this vrretched 
little term? Make the whole one deed. Let F 
assign to X. upon trust as above, and by another 
testatum let X. assign to F., G., and H. For authority 
justifying such a course, we will produce it in 
abundance. But first, what is the objection ? It is 
two deeds, with distinct operations in one. Well, what 
of that ? Do not fifty tenants in common convey by 
one deed, and has not the deed fifty distinct opera- 
tions ? But it has a consecutive double operation. 
Has not every revocation of old uses, and appoint- 
ment of fresh uses, a similar operation, and yet these 
are found in one deed without doubt or aoruple. 
Lord Coke says, "The law will adjudge priority of 
the operation of one and the same deed, idthough it 
be sealed and delivered at one and the same instant ; 
and therefore it shall be first, in construction of law, 
a revocation and cessor of the ancient uses, ahd then 
a limitation in raising of the new" {Diggers case, 
I Rep. 174 b.). Lord St. Leonards, citing die above 
case, proceeds, " Nor ia this the only case lA which 
the law adjudges priority in distinct parts of one and 
the same deed. It is upon this principle that a 
lease and release by the same deed has been several 
times ruled to be a good conveyance ; for priority 
shall be supposed" (Powers, 210, 6th edit,). To 
these authorities may be added the conveyance of 
land to a purchaser, and the grant of a rent chaige 
thereon by one and the same conveyance. The 
double consecutive operation is unquestionable. 
Then in another oase the principle was clearly 
established. 



F. and G. conveyed to S., excepting and reserving 
to F., G., and M , a liberty of hunting. The Court 
of Queens's Bench decided, that although this was not 
effectual aa a reservation properly so called, yet it 
might be upheld as a new grant by 6. (who had 
executed the deed), and executed in fiiveur of M., 
although no party (2 Ad. and £1. 705)* 

Upon authority the case seems clearw Now let us 
turn to practice. . A young conveyancer settled a 
transfer of leasehold from an old trustee to old and 
new trustees by one deed. It contained two festo-. 
turns; and, in fiwst, cutting off the head and tail piece 
of the deed number two, it was bodily sqppended to 
deed number one. 

The draft was doubted and laid before one of oor 
first conveyancers — we think no greater or more 
talented could be named — and here is his opinion : 
^^I have perused this draft, and although I am 

disposed to agree with Mr. , that on principle 

the operations of the assignment and re-assignment 
would be consecutive in the order requisite tc effec- 
tuate the intention, yet I think that in the actual 
state of the authorities and practice, this mode of 
franfing the instrument is too experimental, and not 
wise economy. It will be better, I think, to pursue 
the ordinary course of assigning and re-assigning* by 
separate deeds." 

What pretensions has conveyancing to the dignity 
of a science after a high priest delivers such an. 
opinion. The principle of the draft is admitted to 
be sound, yet it is condemned as *"*• too experinxntal,** 
and the other ol^ection is the *'*' actual state of the. 
authorities," of which, however, not one is suggested, 
nor is it believed could one be found in any wi^ 
overruling the authorities quoted, and which the 
learned gentleman was referred to. Will the con** 
veyancer who originally framed the draft continue 
his attempts to improve conveyancing ? We trow not. 
In a few years he will shrug and doubt and talk of 
experiments, and unwise economy, and safer courses, 
and state of authorities, as if he were a very orade. . 
There is, howerer, this advantage, that for thos« 
who desire to accomplish the conreyancing feat of, 
getting leaseholds vested in old and new trustees in 
an economical way, there is the authority of the 
above references, and, we may add, of the above 
opinion also ; for if the g^entleman who delivered it 
could not suggest a doubt upon it, we do not believe 
that any objection exists. 

As to the stamps, we think it reasonably clear that 
one stamp — 85s. — ^is alone necessary on the deed, 
notwithstanding its double operation. The transac* 
tion is a single one, though the modus operandi may 
be duplex. That seems the test and not the number 
of parties or their dealing. For instance, tenants in 
common convey- by one stamp, though th^ deed ia 
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the several alienation of oach. Assuredly the courts 
would in these times lean strongly to the reasonable 
conelusidn, that the intention being a sole one, the 
stamp should not be doubled by reason of the 
necessary double operation of the deed. 

H. S. T. 
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Davis's CoujrrY Courts. - 
Tlie New Practice of the County Courts in Actions and 
other Proceedings^ with the Statute 19 j- 20 Vic. c. 
108, atui the Rides thereon : being a Suppleikent to 
the 2nd Edition of the Manual of the Practice and 
Evidence in Hie County Courts, By Jambs Edwakd 

Davis, Esq., Barrister-at-Law. London: Butter- 
worths. 

The above explains in 8ome degree the. nature of 
the work, (tf which it is. the title-page, and relieves 
us from the necessity of pointing out the object of 
the author. Though,^ however, a supplement to 
another work, it is so arranged as to be complete in 
itself, and offers a complete manual of the existing 
county court practice. By means of this work the 
reader will readily comprehend the effect of the 
recent alterations in the county court practice ; and 
as it has the new act, and the rules issued in pur- 
suance thereof, including the forms in extenso, it is 
almost indispensable to the practitioner. But, of 
course, the most valuable part of the volume is that 
containing the treatise, in which Mr. Davis has 
arranged and methodised the various provisions of 
the act and rules, upder the following primary heads : 
— ^Chapterl. Jurisdiction; Chapter II. Commence- 
ment of Proceeding! y Chapter III. Summons and 
Service ; Chapter IV, The Defendant's Proceedings ; 
Chapter V. Removal of Plaints and Objections to 
Jurisdiction ; Chapter VI. Proceedings between the 
Summons aqd Trial ; Chapter VII. The Trial and 
Judgment; Chapter VIII. Proceedings between 
Judgment and Execution; Chapter IX. Execution; 
Chapter X. Replevins; Chapter XL Possession of 
Tenements; Chapter XII. Interpleader; Chapter 

XIII. Costs of Attorney and Counsel; Chapter 

XIV. Insolvency, Protection Cases, and Absconding 
Debtors; Chapter XV. Charitable Jurisdiction; 
Chapter XVI. Equitable Jurisdiction; Chapter 
XVII. Jurisdiction under certain Statutes— i. e., 
Succession Duties, Customs, and Arresting Ships ; 
Chapter XVIII. JSletropolitan Building Act, 1846 ; 
Chapter XIX. Judges and Officers of the Courts ; 
Appendix, containing Act, New Rules, Forms, 
Scale of Costs, and Schedule of Fees, &c. A very 
complete Index finishes the work, which comprises 
upwards of 400 pages. 

We noticed the original work of Mi*. Davis, 



and we can now say that the supplement to it is 
executed in a similarly meritorious manner, and that 
in our opinion it is the most useful work yet pub- 
lished on tlie t^ounty courts. We should, however, 
observe that the parts relating to the equitable and 
statutory jurisdiction of the county courts are too 
slight to be of much utility. An extract from the 
work will, however, best show the manner in which 
Mr. Davis has executed his task. The 2nd part 
of Chapter 11. treats of the *^ Commencement of the 
^uit and entry of the plaint," and the following is 
taken from this part : — 

^^Preliminary proceedings he/ore entry of tJie plaint, 
— Having ascertained the court in which the plaint- 
should be entered, the plaintiff is in general in a 
condition to commence the action by giving the 
necessary instructions to the registrar. 

*^ Obtaining leave to issue summons, — As already 
mentioned, however, a plaintiff may have to obtain 
leave to issue the summons. 

*^ Obtaining consent, — If the defendant has con- 
sented to give the court jurisdiction to try the matter 
in dispute, a memorandum of agreement must be 
signed. 

** Notice of action, — Kthc action be one in which 
notice of action is required (as in the case of actions 
against justices for acts done in the execution of their 
office), such notice must be given. 

'^ Actions by infants. — Where an infant applies to 
enter a plaint for any cause of action (other than for 
wages or piece-work, or for work as a servant), he 
must' procure the attendance of a next friend, at the 
office of the registrar, at the time of entering the 
pltunt ; and no plaint can be entered until the next 
friend has undertaken, in the form set ibrth in the 
schedule, to be responsible for cost^, who on entering 
into such undertaking is liable in the same manner 
and to the same extent as if he were a plaintiff in an 
ordinary suit; and the cause proceeds in the name 
of the infant by such next friend, and the under- 
taking is filed by the registrar ; biit no ordei' of the 
court is necessary for the appointment of such next 
friend. If the plaintiff fail in, or discontinue his 
suit, and do not pay the amount of costs awarded. by 
the court to be paid by him to the defendant, pro- 
ceedings may be taken for the recovery of such 
amount from the next friend as for the recovery of 
any debt ordered to be paid by the court. 

The cases of actions for wages, piece-work and 
work as a servant, are excepted, because the statute 
9 & 10 Vic. c. 95, B. 64 (as extended by the statute 
13 & 14 Vic. c. 61), expressly enacts, that it shall be 
lawful for any person under the age of twenty-one 
years, to prosecute any suit in any comity court, for 
any sum of money not greater than fifty pounds, 
which may be due to him for wages or piece-work. 
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or for work as a servant, in the same manner as if 
he were of fidl age. No alteration in this respect 
was m&de by the new act. 

** In other cases the preliminary step is a condition 
precedent to the right of action. 

" Letter before action. — Further, in actions where 
the debt or damage claimed exceeds «£20, the plain- 
tiff^s attorney ought m general to write a letter to 
the defendant before commencing the action, as by 
the new ** scale of costs and charges to be paid to 
counsel and attorneys in the county courts," a letter 
before suit is allowed for. 

'^ Names of the parties^ and description and residence 
of (he defendant in general. — Assuming that no such 
prior step is required, or if required that it has been 
accomplished, the proceedings commence by the 
entry of a plaint, which the registrar of the court 
records in a book kept specially for that purpose. 
The plaintiff, in order to enter his plaint states vivd 
voce, or in writing, to the clerk, his own name, 
addition, and residence ; and the name, addition, and 
residence of the defendant, or such other description 
as will serve to identify him. He then states con- 
cisely the cause of complaint. 

** When the name of the defendant is unknown. — 
Where the plaintiff is unacquainted with the defend- 
ant's christian name, the defendant may be described 
by his surname, of by his sumamie and the initial of 
his christian name, or by such name as he is gene- 
rally known by, and the defendant may be so 
described in the summons ; and in the event of the 
plaintiff or defendant not appearing, proceedings at 
the trial, whether the parties appear or not, may be 
taken as if the true christian name and surname had 
been stated in the summons, and all subsequent 
proceedings thereon may be taken in conformity 
with such description, but without prejudice to any 
amendment made at any future time by direction of 
the judge. 

*' The rule on this subject is nearly in the same 
terms as the former rule. 

" Nature of the summons to be issued. — When the 
Uction is for a debt or liquidated money demand 
exceeding twenty pounds, the plaintiff must instruct 
the registrar as to whether the summons is to be 
issued with a view to obtain judgment by default ; or 
if the action be on a bill of exchange or promissory 
note, whether the summons is to be issued under 
'The Summary Procedure on Bills of Exchange 
Act, 1855.' So a plaintiff suing an executor or 
administrator must instruct the registrar, if he 
wishes the summons to charge that the defendant 
lias had assets and has wasted them, with a view to 
obtaining judgment de bonis propriis. 

" Several defendants, — Where a plaintiff has any 
demand recoverable against two or more persons 



jointly answerable he has the option of proceeding 
against one or against both, or, if more than two, 
against all or any portion of the number ; and in 
that case it seems to be immaterial whether the 
names of the persons he does not proceed against are 
inserted in the summons. The moro correct course, 
however, where he or they are not sued, appears to 
be to omit him or them altogether. Any iiyustiee 
that might be the result of selecting only one out oF 
two or more who are equally liable, is remedied by 
the provision, that the selected defendant against 
whom judgment is obtained may, on satisfying such 
judgments, demand and recover in the county court 
contribution from any other person jointly liable 
with him. 

'* When the plaintiff proceeds against two or more 
defendants, the registrar should be instructed to 
enter the plaint against both or all, and the summons 
should be against all the parties sued. Where all 
the defendants are not resident in one and the same . 
district, the proper course to adopt is to apply to the 
court for leave to issue concurrent summonses into 
different districts, by which all the defendants will 
be summoned to appear at the same court and at the 
same time. 

" Particulars of demand. — On entering the plaiot, 
the plaintiff must, in all cases, where the sum sought 
to be recovered exceeds 40s., deliver at the office of 
the registrar as many copies of a statement of the 
particulars of his demand or cause of action as there 
are defendants, and an additional copy to be filed. 
This rule is so far identical with the former rule on 
the same subject, but the new rule further directs 
that where the demand exceeds £50, but the plain- 
tiff desires to abandon the excess or to admit a set-off, 
and sues for the residue, the abandonment or the 
admission of the set-off must be entered on the 
particulars before service; and in all cases the 
particulars are deemed part of the summons. 

" Particulars in actions for breaches of covenant. — 
In actions for penalties to secure the performance of 
covenants, within the meaning of the 8 & 9 Will. 
3, c. 11, the plaintiff must deliver particulars of the 
breaches on which he relies, in the same manner as 
required by the rule just mentioned, which, when 
delivered, are deemed part of the summons. 

** It is to be observed that if the amount claimed 
in any case include a fraction of a penny, such frac- 
tion is not entered in the books of the court, and 
judgment cannot be given for such fraction." 



EXAMINATION QUESTIONS. 
{Trinity Term, 1857.) 



Preliminart. 
T. Where, and with whom, did you serve your 
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derkahip? II. State the perticnlar branch or 
branchefl of the law to which yoa have prindpaUy 
applied younelf during your derkship. m. Men- 
tion some of the principal law books which you have 
read and studied. IV. Have you attended any, and 
what, law lectures? 

GoiotON Law. 

I. State the distinction between actions of con- 
tract and of tort ; and between sunple contract and 
specialty debts. II. What is the proper mode of 
suing on a bill of exchange or promissory note, with 
respect to indorsing the writ of summons, the time 
far signing judgment for want of appearance, and 
obtaining leave to appear and defend? lEL Which 
of the parties to a bill of exchange is pnmarHy 
liable to pay it ; and how is this liability afiected by 
the bill being accepted for accommodation? lY. 
What is thfe difference between libel and slander? 
y. By whom are replcTina now granted; and in 
what court may an action of repleyin be commenced? 
VI. Where an action is brought in a superior court 
to reeorer a less sum than jC20, due upon a contraet, 
what course must be taken to enable the plaintiff, if 
he succeeds, to recover his costs ; and on what scale 
will such costs be taxed? YIL In what manner 
may judgment be signed for non-appearance to a 
writ specially indorsed ; and Where one or two de- 
Ibidants upon whom such a writ has been served ap- 
pears, and the other does not, how may the plaintiff 
proceed? Yin. In what cases is a master respon- 
sible' in damages fox a tortious ii\jury done by his 
servant ; and how may his liability be altered by the 
fiict of the hyured party being also his servant? 
IX. What step is it necessary for an attorney to 
take before he can bring an action for his bill of 
costs ? X. What notice to quit is generally required 
in order to determine a yearly tenancy, and to what 
period of the year must it refer? XI. At what 
time after verdict may a successful party sign judg- 
ment and issue execution? Xn. In what cases, 
and under what drcumstances, may 'a par^ appeal 
fiom the decision of a superior court upon a motion 
for a new trial, or to enter a verdict pttrsuant to 
leave reserved ; and what notice of appeal must be 
given, and to whom ? XTTT. lH what manner may 
a judgment obtained against a registered joint-stock 
company be enforced against a shareholder ? XTV. 
With what exceptions may the parties or their wives 
be examined as witnesses in their own causes ? XT. 
Is it necessary to call an attestmg witness to prove 
any, and what, species of written instrument? 

COMVKTANGIKO. 

L By what means are the respective species of 
proper^ usuaUy conveyed or transferred? . U. K 



land be conveyed, and no mention be made of the 
bmldings thereon, nor of mines or minerals there- 
under, would such buildings, mines, and minerals 
pass by the conveyance? What is the rule in such 
cases? m. Suppose a pool or piece of water be 
granted, what passes to the grantee? IV. Under 
what airthority may an estate tail be now Barred, by 
whom, and in what manner? V. What are emble- 
ments, and when is a lessee of a tenant for life en- 
titled to emblements, and when not ? VT. What is 
the difference between a j<nnture and a dower, and 
how does each arise ? V£L A. holds a lease for 
several liyes, and he makes underleases ; upon the 
death of one of the lives, he wishes to surrender the 
exieting lease, and to have a new lease for the exist- 
ing lives, with the addition' of one in the place of the 
deceased. Would it be necessary that the under- 
lessees concur in that 'surrender, or nOt ? VJULl. A 
testator appcSnts G. and D. executon of his will; 
O. renounces, and D. proves the will alone, and has 
probate ; D. dies in the lifetime of G. ; how stands* 
the representation to the testator, and how is an as- 
signment to be obtained firom a legal representative ? 
IX. The mortgagee in fee dies without devising the 
security, the mortgagor is desirous to pay the 
money ; the heir-at-law of the mortgagee is unwill- 
ing or incapable to reconvey ; to whom may the 
mortgagor pay the money, and of whom obtain the 
reconveyance? X. As to the registering of deeds 
affecting property in registered counties, what may 
be the consequence from delaying to register such 
deeds? XL Title-deeds abstracted, are not in the 
vendor^s possession, but in the hands of other 
persons, how are such deeds to be examined, and at 
whose expense ? XIL What is the distinietion be- 
tween estates in remainder, and estates in reversion? 
XHL Two persons, A. and B. (not partners), are 
to give bond to C. for the payment of a certain sum 
of money ; what should be the obligation so that if 
B. die and leave A. surviving, G. may have a claim 
upon B/s estate ? XIV. Suppose A. and* B. are 
partners, and give their joint bond to G., and A. or 
B. die, what remedy would C. have against the sur- 
vivor, and the estate of the dei^ased ? XV. Sup- 
pose one of the joint and several obligors to be 
merely a guarantee for the other, what should such 
guarantee require from the co-obligor for his 
security? 

E<jmTT. 

I. Mention some of the ordinary cases in which 
the Gourt of Ghancery exercises jurisdiction as distin- 
guished frx>m the courts of law. 11. When a mort- 
gagee enters into possession of the mortgaged estate, 
what is the. proper proceeding to be taken by the 
mortgagor desirous of redeeming the mortgage; and 
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is there any, and what, limit to the period within 
which such proceeding roust be commenced ? III. 
If a legal estate be outstanding in an infant, or a 
person of unsound mind, as a trustee, state the 
nature and effects of the sunmiary proceeding to be 
taken under the Trustee Act for getting in the legal 
estate. IV. Refer to any recent Act of Parliament 
under which the Court of Chancery (notwithstanding 
the absence of a power iu the settlement) can autho- 
rise a sale or lease of settled estates without a 
special application to Parliament. Y. State shortly 
the circumstances in which the Court is, by the Act 
referred to, authorised to exercise jurisdiction, and 
the mode of proceeding. VI. What are the several 
modes in which the parties, plaintifis and defendants, 
in a suit in Chancery, may adduce evidence to verify 
their respective cases for the hearing of the cause ? 
Vn. How should an affidavit to be used in the 
Court of Chancery distinguish facts of circumstances 
which are within the deponent^s own kndwlege from 
those which are deposed to from his information 
and belief; and is it necessary to show, upon the 
affidavit, what are the deponent^s means of know- 
ledge or source of information. VIII. If no inter- 
rogatories be filed requiring an answer by a defend- 
ant to a bill, is he at liberty within any, and what, 
time to put in a voluntary answer ? IX. Where a 
defendant is not required to answer interrogatories, 
what is considered to be the effect of not putting in 
a voluntary answer? X. State the respective 
amounts of principal money and in anaual payments 
which, if payable out of a fund under the control 
of the Court, to a married woman, entitle her to 
elect whether the amount shall be paid to her 
husband, or be made the subject of settlement. XI. 
If the married woman elect that the amount shall be 
paid to her husband, what is the mode of proceeding, 
and what evidence is necessary to obtain the order 
for such payment ? XII. If before distributing the 
residue of a deceased^s estate, an executor or ad- 
ministrator be desirous of being indenmified from 
unascertained debts and liabilities, is there any, 
and what, summary proceeding which he can 
take for this purpose vnthout instituting a suit? 
Xm. By what instruments can a father appoint 
a guardian to his children, and what are the 
ordinary powers and duties of such guardian? 
XIV. In the absence of a guardian so appointed, 
what is the summary course of proceeding after the 
father^s death for the appointment of a guardian, and 
procuring an allowance for the infant's maintenance. 
XV. State sh6rtly the mode of proceeding by 
which a trustee may be relieved from the rcspon- 
fibility of administering trust-funds without insti- 
tuting a suit ? 



Bankruptcy. 

I. State briefly the principle of the bankrupt laws, 
and the relief which they afford. 11. What are the 
three conditions necessary to constitute a bank- 
ruptcy? ILL What persons have been deemed 
by the Courts liable to the bankrupt laws? IV. 
State the principle which determines whether a per- 
son is a trader within the meaning of the bankrupt 
laws. V. Distmguish those acts which constitute 
acts of bankruptcy only when coupled with an in- 
tention on the part of the debtor to defeat or delay 
creditors, from those which constitute acts of bank- 
ruptcy independent of such intention. VI. Distin- 
guish those acts which are voluntary or active from 
those which are passive or merely omissions on the 
part of the debtor. VII. What is the course to be 
adopted for obtaining an adjudication of bankruptcy 
against a member of Parliament, and what consti- 
tutes his liability? VUI. What are the necessary 
facts regarding the bankrupt's estate to be ascer- 
tained, and steps to be taken, previous to filing a 
petition for adjudication ? IX. What is the course 
of proceeding to obtain adjudication against a joint- 
stock company? X. What are the facts necessary 
to be stated in the petitioning creditor's affidavit of 
debt ? XI. How must creditors prove their debts, 
and at what meetings, in order to become en- 
titled to a dividend? and what, if anything, must 
be given up to entitle a creditor to a dividend? 
XII. Is there any distinction between mortgages of 
land and mortgages of personal property, as respects 
the relative rights of the mortgagees and assignees ? 
and if so, upon what principle is such distinction 
made ? XIII. What proceedings must be taken by 
the assignees before commencing an action, or suit, 
or before a reference to arbitration ? XIV. What 
are the general rules with regard to the property of 
others, in the possession of the bankrupt, at the time 
of the bankruptcy ? XV. Can any, and what, num- 
ber of creditors, and how, bind the rest to accept a 
composition, and by what different modes of pro- 
ceeding ? 

Crimtnal Law. 

I. Have all the superior courts at Westminster a 
concurrent jurisdi'^.tion in criminal matters, or is it 
confined to any, and which of them, and who is the 
supreme coroner of the realm? II. Over what 
places does the jurisdiction of the Central Criminal 
Court extend ? III. State the nature and jurisdic- 
tion of the Court of Quarter Sessions. IV. What 
is the Court of Petty Sessions ? and state what is 
the general nature of business transacted at petty 
sessions. V. How are offences, which are subject to 
indictment at the suit of the Crown, divided in the 
English law, and in what respects do they differ fr.'>m 
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civil injuries ? VI. What is felony in the general 
acceptation of the English law? VH. Define accu- 
rately and concisely the common law offence of per- 
jury. Vm. What numher of witnesses is necessary 
to obtain a conviction for perjury, and why ? IX. 
What is subornation of pcijiuy ? X. State the course 
of proceeding against a person accused of an offence 
in order to bring him to trial. XI. Can one or more 
magistrates admit to bail persons accused of felony ? 
Xn. May the Court of Queen^s Bench, or a judge 
in vacation, admit a prisoner to bail in any, and what 
cases ? XIII. What is an indictment, and state the 
mode of preferring, and shortly the material parts 
of an indictment ? XIV. What is the nature of a 
criminal information? and in what way or ways 
must it originate ? XT. State what, if any, are the 
conditions which the Court of Queen^s Bench re- 
quires before granting a rule in a criminal informa- 
tion at the instance of a private prosecutor ? 



^ 



EXAMINATION ANSWERS. 
(Trinity Term, 1857.) 



COMMON ij^.w (antej p. 5). 
I. ActioJis of contract and of tort — Simple contracts 
and itpecialHes. — ^Actions of contract and of tort are 
distinguishable in this respect : that the former arise 
out of some wrongful act in respect of an agreement 
between the parties, whilst the latter arise out of 
wrongful acts independently of contract. In each 
case there is a wrong committed which is sought to 
be remedied or compensated. Notwithstanding the 
abolition of forms of action, the distinction between 
actions ex contractu and ex delicto is of importance 
with reference to costs (1 Bac. Abr. 26 ; 3 Steph. 
Com. 431, 432, 2nd edit.) Debts by specialty or 
special contract are such whereby a sum of money 
becomes, or is acknowledged to be, due by deed or 
instrument under seal. Debts by simple contract 
are such, where the contract upon which the obliga- 
tion arises is neither ascertained by matter of record, 
nor yet by deed or special instrument, but by writing 
not under seal, or by mere oral evidence (2 Black. 
Com. ch. 30; 2 Steph. Com. chv 5; Princ. Com. 
Law, 38). A siipple contract will merge in a spe- 
cialty (see 2 Exch. Rep. 627). A distinguishing 
feature of difference between specialties aud simple 
contracts is, that the latter are not valid unless 
founded on a sufficient consideration, and they do 
not when in ?nriting not under seal (with the excep- 
tion of bills and notes) import a consideration ; that 
b, the law will not presume a consideration till one 
appears. But where a security is under seal, it is 
binding on the party executing it, although there 
was no consideration for the makuig of it (4 East. 



200 ; Fonbl. on Equity, Book 1, ch. 1, s. 1 ; Lowe v. 
Peers, 4 Burr. 2225 ; S. C. Wilmot, 864). But 
though the law, from the deliberation and solemnity 
which accompany the execution of a deed, presumes 
a consideration, and delivers the covenantee from 
the necessity of proving it, yet that doctrine applies 
only where the deed is good on the face of it ; for a 
consideration cannot be presumed to support a deed 
which is void on the face of it (Selw. N. P. 482, 11th 
edit.). Another difference between specialties and 
simple contracts is, that in administration of l^al 
(though not of equitable) assets a specialty debt has 
priority in payment over a simple contract debt (2 
Black. Com. 465 ; Selwyn's Nisi Prius, 793—796, 
11th edit.). 

II. Suing on bill or note.— In the case of a bill of 
exchange or promissory note not more than six 
months over-due, the plaintiff may sue out a special 
writ, upon which he must indorse the particulars of 
his claim. K the defendant do not obtain leave 
from a judge to appear, and appear accordingly 
within tjpelve days from the service of the writ, the 
pi wn tiff may sign judgment, tax his costs, and issue 
execution. To obtain leave, it must be made to 
appear by affidavit that there is a defence to the 
action, on the merits, or that it is reasonable that 
the defendant should be allowed to appear (2 Chron. 
58, 63—65, 281, 296, 321 ; 3 Id. 99, 199, 281, 

306). 

III. Primary liability on biU; accomodation 6i//.— 
The acceptor of a bill of exchange is the party pri- 
marily liable to pay it. This liability exists, though 
the bill be an accommodation bill, with respect to 
parties who have bond fide (even with notice, 
Rose. Evid. 226) given a consideration for the trans- 
fer. With respect to the drawer of the bill, the ac- 
ceptor is not liable to him, the acceptance being for 
his accommodation. The rule is, that as between the 
immediate parties to the bill or note, want of con- 
sideration may be insisted on (Chit. Bills, 182; 
Byles' Bills, 114, 3rd edit. ; Rose. Evid. 226 ; Whit- 
taker v. Edmunds, 1 Add. and Ell. 638; Key, 
Exam. Quest, div. "Common Law," 43, 44; 1 
Chron. 326). 

IV. .Libel and slander,— A libel is a malicious de- 
famation expressed in printing or writing, or by 
signs, pictures, &c., tending to injure the reputation 
of another, and thereby expose such person to public 
hatred, contempt, or ridicule, or whereby the party 
is liable to be prejudiced in the estimation of his 
friends and associates, and, consequently, suffers the 
damage incident to the loss of their friendship and 
support (2 Harr. and Edw. Nisi Prius, 1349 ; Princ. 
Com. Law, 210, 211 ; 3 Steph. Com. 447, 448, 2nd 
edit. ; Bacon's Abridgm. tit " Slander ;" 6 Rep. 
Crim. L. Com. 77). "If any man dehberately or 
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maliciously publish anything in writing concerning 
another, which renders him ridiculous, or tends to 
hinder mankind firom associating or having inter- 
course with him, an action lies against such pub- 
lisher *" (perWilmot, 2 Wilson, 403). Slander differs 
from libel in its origin, inasmuch as it is by word of 
mouth, and not, like libel, by writing, &c There is 
also a great difference in degree as to what consti- 
tutes a libel, and what slander. Many words which, 
if spoken, would not be actionable, are actionable if 
published in the way of libel. Hence the word 
swindler, if spoken of another, uidess it be spoken 
in relation to his trade or business (1 Law Stud. 
Mag., N. S.t 209), is not actionable (Sayile ▼. Jar- 
dine, 2 H. Black, 581 ; Wilby v. Elston, 8 Com. 
Ben. Rep. 142) ; but if it be published in the way of 
libel, it is actionable (I^Anson r. Stuart, 1 Term 
Rep. 748). Communications fairly warranted by 
any reasonable occasion or exigency, and honestly 
made, are denominated privileged communications, 
and for them no action lies (see Somervill v. Hawkins, 
15 Jur. 450 ; S. C. 20 Law Joum., N. S., C. P. 
131 ; Taylor v. Hawkms, 20 Law Joum., N. S., Q. 
B. 313). Another distinction between libel and 
slander is, that libels are punished criminally as well 
as civilly, but mere verbid slander, in general, is not 
punishable criminally, except it affects the Govern- 
ment or some magistrate, &c. 

v. Rq>levin. — Replevins are now granted by the 
registrar of the county court of the district in which 
the distress is taken (19 & 20 Vic. c. 108, s. 63). 
The action of replevin may be commenced either in 
one of the superior common law courts, 'or in the 
county court of the district in which the distress was 
taken (19 & 20 Vic. c. 108, ss. 65, 66 ; Davis, Suppl. 
144, 145 ; 3 Law Chron. pp. 55, 78, 79, 155, 213). 

yi. CostSf where claim less than £20.— If a plaintiff 
sues in contract for less than £20, he should indorse 
a notipe on the writ that he will, in case judgment 
goes by default, apply for the costs of the proceedings 
(see Rule of Easter Term, 1857, stated ;>o*f, p. 19). 
If the defendant pleads, and the plaintiff obtains a 
verdict, the judge should be asked to certify on the 
back of the record that it appeared to him at the 
trial that the cause of action was one for which a 
plaint could not have been entered in the county 
courts or that there was a sufficient reason for 
bringing the action in the superior court. If this 
certiiicate be not obtained, the plaintiff may apply to 
the court or a judge at Chambers, and if he can show 
that such action was brought for a cause in which 
concurrent jurisdiction is given to the superior 
courts, or for which uo plaint could have been 
entered in the county court, or that there was suffi- 
cient reason for bringing the action in the superior 
court, the court or judge will direct th^ ijlowapce 



of the costs, which will, of course, be taxed on the 
lower scale (13 & 14 Vie. c. 61, s. 11 ; 15 & 16 Vic 
c. 54, s. 4 ; Davis, 14 — 16). 

Vn. Judgment on jpecia% indorsed unit, — ^If the 
defendant does not appear to a specially indorsed 
writ, the plaintiff files an affidavit of personal service 
of the writ, or if personal service cannot be effected, 
a judge^s order for leave to proceed, and a copy of 
the writ of summons, and then signs judgment. If 
some only of several defendants appear, the plaintiff 
may sign judgment against those defendants who 
do not appear, and, without declaring against -the 
others, may issue execution thereon, which is to be 
considered as an abandonment of the action against 
the appearing defendants ; or the plaintiff may, be- 
fore issuii^ execution, declare against the appearing 
defendants, stating the judgment against tiie non- 
appearing defendants, when such judgment will have 
the same effect as a judgment by default, for want 
of plea, formerly would have had (Common Law 
P«t>cedure Act, 1852, ss. 27, 33). 

ym. Master's UabiUty for injury hy servant; 
feUow-servants, — ^A master is liable for the tortious 
act of his servant committed by his direction or with 
his assent, and this extends to the servant^s negligent 
perfomumce of the lawfid orders of his master 
(Laugher v. Pointer, 5 B. and Cr. 559 ; Key, *' Com. 
Law,*' 52, 53 ; Patten v. Rea, 29 Law TinL Rep. 
161; 3 Law Qhron. 155, 387). In general, a 
master is not responsible for the negligence of a 
servant occasioning an ii^ury to a fellow-servant 
working at or engaged on the same work ; and this 
extends to a mere volunteer who is so injured 
(Hutchison v. Newcastle Railway Company, 5 Excfa. 
R. 343 ; Wiggett v. Fox, 11 Excli. R. 832 ; Dee v. 
Midland Railway Company, 26 Law Joum. Exch. 
171 ; 3 Law Chron. pp. 130, 155, 321). 

IX. Attorney suing for costs, — ^Before an attorney 
can bring an action on his biQ he must have delivered 
to, or left for, the defendant, a calendar month 
previously, a signed bill of his costs (6 Sc 7 Vic. e. 
73, s. 37 ; Pract. Com. L. 331 ; 1 Law Chron. 408 
—407 ; 3 Id. 376). 

X. Notice to quit — ^When there is a tenancy from 
year to year sublisting, it can only be put an end to 
by a nbtice to quit, which may be given by either 
party, either in the first (Doe v.' Smarridge, 9 Jur. 
781) or any subsequent year. Except where there 
is a special agreement to the contrary, or a particu- 
lar local custom controlling the general rule, the 
notice must be a half-year's notice. However, 
where the tenancy commenced at one of the usual 
quarterly feast-days, the half-year may be computed 
from one fea^t-day to another, though there be not 
182 days between them (1 W. Black. Rep. 596 ; 
Harris. Woodf. Landlord and Tenant, 275, note k. ; 
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2 Black. Com. 141, note 1, by ChriBtiiui ; 1 Steph. 
Com. 271, 1st edit ; p. 278, 2nd edit.). The notice 
to quit must be giveii half a year previous to the 
expiration of the current year of the tenanqf^ so as, to 
expire at the same period of the year as the tenancy 
from year to year commenced (1 Steph. Com. 271, 
Ist edit. ; p. 278, 2nd edit. ; Right v. Darby, 1 
Term Rep. 159; see Doe r. Dobell, 1 Qu. Ben. 
Rep. 806 ; S. C. 5 Jur. 434 ; Berry ▼. Lindley, 
9 Man^ and Gr. 498 ; S. C. 5 Jur. 1061 ; Doe ▼. 
Lines, 12 Jur. 80). So where it is agreed that a 
quarterns notice shall be stifficient, the notice must 
expire ivith the end of the current year of the 
tenancy (3 Burr. 1019.; 2 Bhick. Com. 147, n. 8, by 
Christian ; Doe v. Donoyan, 1 Taunt. 665 ; Doe v. 
DobeU, 1 Q. B. Rep. 806). 

XL Judgment after verdict; execution, — On a 
▼erdict, judgment may be signed and execution 
issued in fourteen days, unless executionbe ordered to 
issue at an earlier or later period (15 & 16 Vic. c. 
76, s. 120 ; Rule, Hil. T. 1853, pi. 57). 

Xn. New trials appeal^ notice. — Li all cases of 
rules to enter a verdict or a nonsiut, upon a point 
reserved at the trial, if the rule nisi be refused, or 
granted and then discharged, or made absolute, the 
party decided against may appeal. So, again, in all 
cases of motions for a new trial, upon the ground that 
the jndge has not ruled according to law, the party 
decided against may appeal, provided one of the ' 
Judge's dissent frcxn the decision of the court, or the 
court think fit that an appeal should be allowed. No 
appeal is, however, to be allowed where the applica- 
tion for the new trial is upon matter of discretion 
only, as on the ground that the verdict is against 
the weight of evidence (Com. L. Proc. Act, 1854, 
pi. S4, 35 ; stated more fully, 3 Law Chron. pp. 
886, 887). Notice of appeal must be given, within 
four days after the decision, to the opposite party, 
and also to a Master of the Court (Com. L. Proc. 
Act, 54, pi. 37). 

XTTT. Execution against shareholder in joint-stock 
company.—Bj the 7 & 8 Vic. c. 110, s. 66, execution 
may be issued against a shareholder of a completely 
registered company on an application for leave to 
issue it made either to the court or a judge without 
the necessity for any suggestion, or for a scire facias ; 
the party applying must show that due diligence has 
been used to obtainsatisfiictionof the judgment by 
execution against the property and efiects of the 
company (see 3 Law Chron. pp. 50, 54, 226, 264, 
307, 325, 379, 380, 400). Somewhat similar provi- 
sions apply to the shareholders of other companies 
under the Clauses^ Consolidation Act (the 8 & 9 
Vic. c 16, 8. 36), but the application is to be knade to 
the court (1 Law Chron. pp. 243, 275, 309^ 345, 
410 ; 2 Law Chron. 270 ; 3 Id. 20). 



XIV. Evidence — Husband and wife. — ^Husbands 
and wives may be witnesses for or against each 
other, except in proceedings of a criminal nature or 
for adultery ; in no case are they to be compelled to 
disclose any conmiunication diiring marriage (16 & 
17 Vic. c. 83 ; Dav. County Court, 68, 2nd edit. ; 
Key, "Com. Law," pp. 116, 117). 

XV. Evidence — Attesting witness. — ^An attesting 
witness must be called (i£ alive, &c.), where to the 
Talidity of the document an attesting witness is 
necessary (1 Law Chron. pp. 158, 876, 416 ; 3 Id. 
9, 386 ; Key, " Com. Law,V p. 117). 

CONTSTANCING (ante, p. 6). 

I. Conveyances or transfers of property. — Real 
property cannot in general, since the 8 & 9 Vic c. 
106, be conveyed without deed ; personal properQr 
in general passes by mere delivery of possession (3 
Law Stud. Mag. N. S. Supp. p. 132). A freehold 
estate in possession of real property corporeal of 
freehold tenure was formerly said to lie in livery 
only, and was sometimes conveyed by livery of seisin, 
accompanied by a deed of feofiinent, or at least, prior 
to 8 & 9 Vic. c. 106, by a written memorandum, 
signed by the rendor (29 Car. 2, c. 3, s. 1) ; but 
the conveyance was usually made by deed of lease 
and release. But now the immediate freehold of 
lands lies in grant also, and may be conveyed accord- 
ingly. And a like freehold estate in remainder, or 
reversion, after an existing estate of freehold, is said 
to lie in grant, and cannot be conreyed without a 
deed (1 Steph. Com. 171, 474 ; Watk. Conv. by 
White, 182). But it would seem that a freehold re- 
mainder, or reversion, expectant on an estate for 
years, may, with the assent of the tenant, be con- 
xefed also by a deed of feofiment and livery (see 
Burt Com. pi. 42 ; Doe v. Lynes, 3 Bam. and Cres. 
388 ; 2 Black. Com. 314, 315). A lease for years 
cannot (except in the case of a lease for a term not 
exceeding three years from the making, and re- 
serving two-thirds of the annual value as rent) be 
created, nor can any lease be assigned or (except 
by operation of law) surrendered where it could not 
be created ^thout writing, without a deed (29 Car. 
2, c. 3, ss. 1, 3 ; 8 & 9 Vic. c. 106, s. 3). Incorpo- 
real hereditaments lie in grant, and cannot, in gene- 
ral, be created or conveyed without deed (1 Steph. 
Com. 474 ; 2 Id. 54, Ist ed. ; Bird v. Higginson, 6 
Ad. and Ell. 824). Copyholds pass by surrender 
and admittance (2 Steph. Com. 62, Ist ed.). Equit- 
able interests in real property cannot be created 
(except in the peculiar case of an equitable mortgage 
by deposit) or transferred without a writing (29 Car. 
2, ss. 7, 9 ; 1 Steph. Com. 350) ; but even in the 
case of legal estates, where there has been a part 
performance, equity will frequently enforce the con- 
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tract, although not put into writing (see 1 Sugd. Y. 
and P. 10th ed. 198). A writing is sometimes re- 
quisite for the purpose of changing the property in 
personalty, as in the cases of a sale of goods of the 
value of £10, where there is neither payment, nor 
earnest, nor delivery (29 Car. 2, c. 8, s. 17 ; 19 Geo. 
4, c. 14) ; a bill or note payable to order ; a copy- 
right (12 Jur. 922, as to attestation), or patent right, 
&c. &c. A voluntary grift of goods unaccompanied 
by delivery must be evidenced by deed (2 Steph. 
Com. 102, 1st ed. ; p. 41, 2nd ed. ; Sharr v. Pilch, 
4 Exch. Rep. 478. Certain formalities are re- 
quired by statute on the grant or assignment of life 
annuities, or transfer of ships (1 Law Chron. 863 — 
866,429,411,412; 2 Id. 160). 

II. Conveyance not mentioning buildings^ mines, ffis. 
— A conveyance of freehold lands will. If the word 
*^ land *' be in the deed of conveyance, pass buildings 
thereon, and minerals and mines thereunder. For 
it is clear that the -word ^* land " includes noi only 
the face of the earth, but everything under or over it 
(Shepp. Touchst. 90 ; 4 Ring. 90 ; Raine v. Alder- 
son, 1 Arnold, 829). And, therefore, it is said, *^ if 
a man grants all l^is lands, he thereby grants all his 
mines of metal, and other fossils — ^his woods, his 
waters, and his houses, as we! as his fields and 
meadows. By the name of land, which is nomen 
generalissimum^ everything terrestrial will pass" 
(see Co. Litt. 4 a ; 2 Black. Com. 18 ; 1 Burton!s 
Elem. Convey. 8 ; 1 Ld. Raym. 78^ ; 8 Wilson, 
120; Barton's Comp. 1, 214, 216, 282; 1 Steph. 
Com. 158, 1st edit. ; p. 161, 2nd edit. ; 2 Law Stud. 
Mag. N. S. Supp. p. 51). But on a conveyance of 
copyhold lands, mines do not pass, at least the copy- 
holder has no power to open new mines (2 Steph. 
Com. 46, Ist edit. ; 1 Id. pp. 594, 595, 2nd edit. ; 
Dearden v, Evans, 5 Mee. and Wels. 11 ; 8 Jur. 
705, B.C. ; 17 Ves. 282. The dictum in Com. Dig. 
tit. "Copyholds" (M. 8), that it is not waste for 
copyholder in fee to dig or open mines, cannot be 
supported (1 Siderf, 152 ; 1 P. Will. 406 ; Doe v. 
Wilson, 11 East, 56 ; Lewis v. Brentwate, 2 B. and 
Adol. 438). It must be borne in mind that one 
person may have the right to the surface of the land, 
and another to., the soil underneath, and, except by 
custom, &c., the owner of minerals, &c., underneath, 
cannot remove them without leaving sufficient sup- 
port (Ilumfries v. Brogden, 15 Jur. 124), and, on 
the other hand, it has been held that an action of 
trcsjjads may be maintained against the owner of the 
surface by the owner of the subsoil for any injury to 
such subsoil (Cox v. Glue, 12 Jur. 185). 

III. Grant of piece of water. — By the grant of a 
piece of water, tlie water, together with the right of 
fishery, passes, but not the soil beneath^ for the 
term ^^ water" docs not include Hie land on which 



it lies ; unless, perhaps, in the case of salt pits or 
springs, where the ihterest of each owner is measured 
by hullaries or buckets of brine (Co. Litt. 4b; 2 
Black. Com. 18 ; Burton's Comp. pi. 550 ; 1 Siderf. 
161 ; 1 Levinz, 114 ; 1 Bart. Elem. Convey. 8, 4 ; 
1 Steph. Com. 157, 1st ed. ; p. 161, 2nd ed.). 

rV. Barring estates tail, — It is by virtue of the 
provisions in the 8 & 4 Will. 4, c. 74, that an estate 
tail may be barred. The bar is effected by the 
tenant in tail, with the consent, where there is one, 
of the protector of the settlement, unless, indeed, the . 
tenant be also entitled to the immediate remainder 
or reversion in fee. The disentailment is effected 
by any assurance inter vivos by which estates in fee 
can be effected (8 & 4 Will. 4, c. 74, ss. 15, 22, 84, 
40—43; Key, div. "Conveyancing," pp. 85—37; 
Hay. Conv. 157, 159, 614, 4th edit; 1 Steph. Com. 
546). 

V. Emhlemenis—Lessee of tenant for life, — Where 
a man has an uncertain estate, as for his own or 
another's life, or at will, he is entitled, on the de- 
termination of his tenancy (if it be not by his own 
act), to the emblements or profits of his crop. The 
doctrine of emblements extends not only to com sown, 
but to roots planted, or other annual artificial profits ; 
but it is otherwise of fruit trees, grass, or the like, 
which are not planted annually at the expense and 
labour of the tenant, but are either a permanent or 
natural profit of the earth (Co. Litt. 55 ; Graves v. 
Weld, 5 Bam. and Adol. 105 ; Davis v. Eyton, 7 
Bing. 154 ; 2 Black. Com. 122 ; 1 Steph. Com. 242, 
269, 1st edit. ; pp. 247, 275 ; Cro. Eliz. 461 ^ Litt. 
B. 68 ; 8 Law Stud. Mag. N. S. Supp. p. 28). Em- 
blements can be claimed only in a species of crop 
which ordinarily repays the labour by which it is 
produced within the year in which that labour is be- 
stowed ; and it seems that where (as in the case of 
clover) the vegetable is capable of yielding several 
cropsj the tenant pur auti-e vie, having cut one crop, 
as emblements during the year, is not entitled to 
emblements of crops cut by the reversioner, more 
than one year having elapsed from the sowings 
(Graves v. Weld, 5 B. and Adol. 105 ; S. C. 2 Nev. 
and Man. 725). And till lately, a lessee under a 
lease from a tenant for life was entitled to emblements, 
and that not only in those cases where a tenant for 
life was entitled —namely, where the estate was de- 
termined by .the acts of God or of the law (2 Black. 
Com. 122 ; Com. Dig. tit. " Biens " (G) ; 1 Steph. 
Com. 242) — but likewise where the tenancy was der 
termined by the act of the tenant for life (5 Coke's 
Rep. IIG ; 2 Black. Com. 122; 1 Steph. Com. 242, 
269, 1st edit). But if the tenant for years himself 
determined the tenancy by his own act, he was not 
entitled to cniblements (Co. Litt. 55 b ; 3 Bart. 
Elem. Conv. 5G ; Davis v. Eyton, 7 Bing. 154 ; S. 
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C. 4 Moo. and Payne, 820). But now, by the 
14 & 15 Yic. c. 25, it is enacted that on the deter- 
mination of leases or tenancies under a tenant for 
life, or for other uncertain interests, instead .of 
claims for emblements the tenant shall continue to 
hold and occupy the lands, &c., until the expiration of 
the then atrrent year of his tenancy, and shall then 
quit. The tenant must pay rent for such period of 
occupancy to the succeeding landlord or owner. 
The statute evidently intends to provide only for 
tenancies where there may be emblements ; indeed 
it is intituled *'An Act to Improve the Law of 
Landlord and Tenant in relation to Emblements, to 
growing crops seized in execution, and to agricultural 
tenaut^s fixtures." 

VL Jointure and dower. — Dower is that estate 
which the law gives the widow for her life in the 
third part of her husband's lands and tenements. 
Jointure is where the husband has made a competent 
provision for the wife, by giving her a life estate, at^ 
least, in lands and tenements, to take effect pre- 
sently after his death, by which she is for ever pre- 
cluded from claiming her dower (1 Steph. Com. c. 
4 ; Co. Litt. 86 a, 208 a). 

VII. Surrender of lease for renewal after grant of 
underlease. — Bj the 4 €reo. 2, c. 28, s. 6, where a 
lease, out of which other leases have been derived 
by way of underlease, is surrendered, it is not neces- 
sary that the underlessees should join, as by the 
effect of that statute the rent and covenants still 
renudn : the new lease is to be good and valid with- 
out any surrender of underleases, and such under- 
leases are to continue of equal force as if the original 
lease had continued (see Burt. pp. 716 n, 1062; 
Watk. by Merrifield, 513). 

YIH. Ptoving executor, dying in lifetime of re- 
nouncing executor, — The personal representative of 
D. would be the proper party to assign the term if 
he appointed an executor ; otherwise administration 
de bonis non of the original testator should be taken 
out (see Harrison v. Harrison, 10 Jurist, 273 ; 
Venables v. East India Company, 12 Jur. 855; 
where the executor's right is reserved, see Cummins 
V. Cummins, 3 Jones and Lat. 64 ; 12 Jur. Dig. 
90). 

IX. Mortgagee dead, payment of money and recon^ 
veyance, — A mortgage, whilst redeemable, is personal 
assets in equity; therefore, where a mortgagee in 
fee dies, his heir or devisee wiU be a trustee for the 
executor. Thus the personal representative really 
becomes entitled to the land mortgaged, as well as 
to the money. However, in order to get the legal 
estate out of the heft or devisee of the mortgagee, it 
will be necessary, if the heir or devisee is unable or 
unwilling to join the executors of the mortgagee in 
executing a reconveyance of the mortgaged estate, 



that prooeedings should be taken under the Trustee 
Acts, 1850, 1852 (see 1 Chron. xxxiv.). 

X. Registry of deeds, delay. — Deeds should be 
registered immediately, as by delay in so doing a 
subsequent purchaser, without notice, registering his 
deed first will be entitled to priority (Sugdeu's 
Vend. ch. 16, s. 5 ; Shepp. Touchst. 116, note by 
Atherley ; 1 Chron. 19—21). 

XI. Title deeds in strangers^ hands, expenses of 
exanUnalijn. — ^The title deeds must be produced for 
examination at the vendor's known place of residence, 
or on or in the immediate vicinity of the estate, or 
in London; though the conditions of sale usually 
stipulate that the deeds shall be inspected at the 
vendor's solicitor's place of busines, if he has them 
in his possession. If the deeds are in the hands 
of a third party, who will not part with the posses- 
sion of them, the p^chaser's solicitor must attend 
such third party ; tiie expanse of the journey, how- 
ever, in the absence of stipulations to the contrary, 
will have to be paid by the vendor, as the additional 
expensQ thereby occasioned (1 Sugd. Vend, and 
Purch. 448, 11th edit.'; 2 Law Stud. Mag. N. S. 
Supp. p. 42 ; Dart's Vend. 225, 2nd edit. ; 1 Jarm. 
Convdy. by Sweet, 99. 

Xn. Remainders and reversions, — The difference 
between a remainder and a reversion is, that a 
remainder is something limited over to a third 
person on the creation of an estate less than that 
which the grantor has, whilst a reversion is that part 
which remains in the grantor himself, on sudi a 
grant of a less estate (2 Black. Com. 175 ; Co. Litt. 
22 b ; Watk. Princ. Conv. ch. 16 ; Noy's Dial. p. 
12 ; Burton's Comp. pi. 28, 29, 30). 

Xm. Bond by two persons not being partners. — 
Where two persons, not being partnen, are to give 
their bond to a third person for the payment of a 
certain sum of money, and it is wished that in the 
event of the death of one of the obligors, the obligee 
should have a legal claim upon the deceased obligor's 
personal representative, the obligation should be 
several, or joint and several, and not joint merely. 
For it is holden that in the case of a joint contract 
by several persons, if one of the parties die, his 
executor or administrator is at law discharged firom 
all liability, and the survivor or survivors alone can 
be sued (2 Williams's Executors, 1239, 2nd edit. 
Godson V. Good, 2 Marsh. 300 ; S. C. 6 Taunt. 594 
Hamond v. Jethro, 2 Brownlow, 99 ; 6 Beav. 185 
Osborne v. Crosbern, 1 Siderf. 238 ; Calder v. 
Rutherford, 3 Brod. and Bing. 302). And in equity 
the bond cannot be proved, as such, against the 
assets of the deceased obligor (Richardson v. Horton, 
6 Beav. 185; 2 Williams's Executors, 1486, 4th 
edit.). But if the contract be several, or joint and 
several, the executor^of the deceased contractor may 
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be sued at law in a separate action (2 WiUiams^s 
Executors, 1240, 2nd edit.; Maj v. Woodward, 
Freem. 248; Hall y. Huffan, 2 Levins, 228; S 
Merivale, 619). 

XIV. Joint bond by partners, — At law, the repre- 
sentatives of a deceased partner are not liable to the 
joint engagements of the firm, whether contracted 
by bond, bill, note, or otherwise ; but all actions 
thereon must be brought against the surviving 
partner or partners alone (litt. Ten. ss. 281, 282, 
notes). In equity, however, a partnership debt 
constitutes the several contract of each partner, 
consequently the joint creditors have a claim upon 
the assets of every deceased partner for their 
. respective demands (Lane v. Williams, 2 Yemon, 
277, 292; Bishop v. Church, 8 Atkyns, 261; 
Devaynes v. Noble, Sleech's case, 1 Meriv. 668). 
This equity arises incidentally from the right among 
the partners themselves to have the assets of the 
deceased partner applied in discharge of the joint 
obligations. But Uie principle, it has been said 
(Sumner v. Powell, 2 Meriv. 30; 8 Jannan*s 
Convey, by Sweet,- 287), extends only to debts 
contracted by the partners in the course of their 
joint trade, and not to engagements entered into by 
them aliunde. But in a more recent case (Thorpe 
v. Jackson, 2 You. and Coll. 663), the restriction 
of such principle to mere mercantile transactions has 
been denied (8 Jarman^s Convey, by Sweet, 276, 
284 ; 7 Id, 49, 60). It was formerly considered that 
in order to entitle a joint creditor to come upon the 
personal representatives of a deceased partner, it 
should be shown that the surviving purtner was 
insolvent (see 2 Williams on Executors, 1240, 2nd 
edit. p. 1489, 4th edit. ; 1 Meriv. 630 ; 8 Id. 619 ; 
2 Russ. and.Myl. 496; Wilkinson v. Henderson, 
1 Myl. and Ke. 682). But it is now (according to 
the last edition of Williams on Executors, pp. 1483 
—1486) the general opinion that the joint creditor 
may resort to the 'assets of the deceased partner in 
the first instance. 

XY. One joint obligor a guarantee. — ^If one of two 
joint obligors be merely a guarantee for the other, 
he should take a counter-bond for his security, or, 
according to the circumstances of the case, a warrant 
of attorney to enter up judgment. 

EQumr (ante, p. 6 ), 

I. Equity jurisdiction. — Some of the ordinary cases 
in which the Court of Chancery exercises jurisdic- 
tion, as distinguished from the courts of law, are 
as follow: — ^Enforcing the specific performance of 
agreements ; administering assets for the benefit of 
creditors or legatees; winding-up partnership ac- 
counts ; granting injunctions to prevent irreparable 
mischief, where the machinery of the common law 



courts would not suffice (3 Law Chron. 169) ; en- 
forcing trusts ; relieving against penalties and for- 
feitures ; the protection of infants and lunatics, and 
their property ; enforcing the rights of mortgagors 
and mortgagees ; superintending charities ; ap- 
pointment of new trustees ; relieving against frauds, 
accidents, and mistakes, where there is not a clear 
remedy at law; preserving testimony; enforcing 
election and satisfiiction, &c. (3 Black. Com. 47 — 66, 
426, et seq. ; 1 Story's Jurispr. c 1 ; Bacon's Abr. 
" Courts of Chancerv ;" Key, div. " Equity," p. 
1-8). 

II. Redeeming mortgage^ howy and time. — ^Where a 
mortgagee enters into possession of the mortgaged 
property, if the mortgagor desires to redeem him, 
he should file a claim or a bill for redemption. This 
must be done within twenty years from the time of 
the mortgagee's entering into possession, or making 
an acknowledgment of the mortgagor's title, '&c. 
(3 & 4 Will. 4, c. 27, s. 28 ; Princ. 1^. 296 ; Baker 
V. Wetton, 14 Sim. 426 ; Key, div. " Equity," pp. 
32, 33). 

in. In/ant or lunatic trustee. — ^Where a legal estate 
is outstanding in an infant or person of misound mind, 
as a trustee, the legal estate may be got in under 
the Trustee Acts, 1860 and 1862, by presenting a 
petition to the Lord Chancellor or Lords Justices in 
the case of a lunatic, o/to the Court of Chancery, 
in the case of the in&nt, whereupon an order will 
be made either after or without a reference (16 Jur. 
69, 187) for an order vesting the legal estate, or 
directing some person to convey it. The effect of 
the order is the same as if the trustee had been sane, 
or of age, and had conveyed to the purport of the 
order. The order is conclusive evidence of the 
trustee's incapacity (13 & 14 Yic. c. 60, ss. 8, 7, 
44 ; 3 Law Chron. 126, 128 ; 1 Id. 303). 

lY. Sales and leases of settled estates.— The 19 & 
20 Yic. c. 120, is the act authorising a sale or lease 
of settled estates without a special application to 
Parliament, though there be no power of sale or 
leasing in the settlement (see 3 Law Chron. pp. 106, 
111, 169, 209, 214, 286). 

Y. Sales and leases of settled estates. — ^The circum- 
stances in which the Court of Chancery is, by the 
19 & 20 Yic. c. 120, authorised to exercise jurisdic- 
tion, are the following : Where leases or sales of the 
settled estates would be proper and consistent, with 
a due regard to the interests of all parties entitled 
uiider the settlement. Power is also given to the 
court to. grant leases where it is deemed expedient 
that persons in possession of land, for certain limited 
interests, should have power to grant agricultural 
or occupation leases at rack rent. The application 
to the court is by petition, after the presentation of 
which directions are given in chambers as to ad- 
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▼ertuements ; anj penon may apply to the court by 
motion for leave to oppose the application (8 Law 
Chron. 105, 169). 

YI. Evidence^ how adduced. — The practice of 
taking evidence in equity by interrogatories is 
abolished, except tiiat the court may order any par- 
ticular witness or witnesses to be so examined. Li 
the absence of such direction the evidence is taken 
either by affidavits or by oral examination before 
examiners (16 & 16 Vic. c. 86, ss. 28, 29). Since 
this act, the orders of the ISth of January, 1865, 
have directed that when issue is joined, the plaintiffs 
and defendants respectively shall be at liberty to 
verily their respective cases, either wholly or par- 
tially by affidavits, or wholly or partially by the 
oral examination of witnesses, without any notice 
being given (see 1 Law Chron, 837, 888 ; 2 Id. 372, 
892). 

Vn. AffidavUj knowledge and informoHon. — ^Affi- 
davits must difltihguiwh £usts within the knowledge 
of the deponent from tiiose by information; the 
means of knowledge, or source of information, should 
be stated (Order of 13 Jan., 1866, pi. 8, stated in 
1 Law Chron. p. 888). 

VJUUL Anewer without interrqgatoriee, — Where a 
defendant is not required to answer a biQ, he may, 
nevertheless, put in an answer, but this mudt be 
done within twelre days after appearance, excluding 
the] day of appearance (16 & 16 Tic. c. 86, s. 18 ; 
lltii Ord. of May, 1846 ; 16tii Id., Art. 10). 

I^ Defendant not interrogated and not answering, 
— ^^ere a defendant not interrogated does not put 
in a< Yoluntary answer, he is to be considered as 
havii^ traversed the case made by the plaintiff's 
bill (16 & 16 Vic. c. 86, s. 26 ; Heath v. Lewis, 
.^ Week. Bep. 488). As the defendant is to be 
• considered as having denied the all^^tions in the 
bill, tlie plaintiff must, of course, be prepared on the 
hearinj^ to support his case by evidence, so that he 
loses the benefit of any admissions which the 
defen^^nt might have made by his answer. 

X. Feme covert^ equity to settlement'— Amount. — 
Where I less than the principal sum of £200, or less 
than the annual sum of £10, is payable to a married 
womab }pvLi of a fpnd under the control of the Court of 
Chanoely, her' consent to its payment to her husband 
will be dispensed with ; in other words, she has in 
such cases no right to elect whether the amount 
shall be paid to her husband or be made the subject 
of settlement (see ftirther, 8 Law Chron. pp. 84, 89, 
136, 28b, 286). Though the above.is the rule stated 
in the tlext-books, yet in one case the Master^ of the 
Bolls cirdered a settiement on the wife where the 
fund w^s less than ^200— being, in fact, . £140 only— 
but there was the special circumstance that the 
huabaijd had deserted the wife (Cutier's Thxsts, 






16 Jur. 911 ; overruling Foden v, Finney, 4 Buss. 
428). 

XI. Feme covert, money paid to husband^ proceed" 
ings., — ^Where a married woman is entitied to money 
out of a fund in court, she must, if in town, appear 
in court to be examined by the judge apart from 
her husband ; if in the country, and she is unwilling 
to come to town, an order on petition or motion 
must be obtained for such examination before com- 
missioners. The examination is taken down -and 
signed by the married woman and the commissioners ; 
and on applying to have the money paid out, the 
signatures, of the parties must be verified (1 New- 
land's Prac. 388, 884 ; 1 Daniell, 96, 2nd edit. ; 
1 Yes. and Beam. 607). 

XII. Indemnity to executor loiAout suit. — By the 
13 & 14 'Vic. c. 86 (Sir George Turner's Act) the 
executors or administrators of a deceased person 
may obtain an order, on motion or petition of course, 
to re&r it to one of the masters of the court to take 
an account of the debts and liabilities affecting the 
personal estate of such deceased party, and to report 
thereon. When the debts and present liabilities 
reported are paid, and the contingent liabilities 
reported are provided for by appropriation of suffi- 
cient moneys to answer such liabilities, the executors 
or administrators are protected as under a decree 
obtained on a regular administration suit Tsee 2 Law 
Stud. Mag. N. S. pp. 230, 231). 

XTTT. Appointment of guardian by fa&er. — ^A 
father may appbint a guardian to his children by his 
will duly executed or by deed. The powers and 
duties of such guardian extend to the custody of the 
persons of the children, to the management and 
receapt of the rents, &c., of the real estate and of the 
personal estate (2 Steph. Com. 804, note, 8rd edit). 

Xiy. Guardian, appointment in Chancery. — 
Where no guardian has been appointed to an in&nt, 
formerly a petition might have been presented to 
the Court of Chancery, but now an application may 
be made at chambers for the appointment of guardian, 
and the allowance of a proper maintenance (Whit- 
worth, 616 ; re Christie, 9 Sim. 648). 

XT. Trustees, relief in a summary manner, — ^The 
10 & 11 Tic. c. 96 (amended by the 12 & 13 Tic. 
c. 74, and regulated by the order of the 10th of 
June, 1848), enables trustees (including executors 
and administrators) having in their hands any trust 
moneys, on filing an affidavit entitied in the matter 
of the trust, and containing the particulars mentioned 
in the orders, to pay the money, with the privity of 
the Accountant-General in Chancery, into tiie Bank 
of 'England to the acconpt of the Accountant-Ceneral 
in the matter of the particular trust. The same 
power is given to transfer or deposit annuities, or 
stocks standing in the trustees' names in the books 
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of the Bank of England, the East India Company, 
South Sea Company, or any Goyemment or Parlia- 
mentary securities standing in such trustees^ names, 
or in the names of any deceased person of whom 
they shall be the personal representatives. Where 
there are several trustees, the major part of them 
may proceed under the act So soon as the payment, 
transfer, or depodt is made, notice thereof is to be 
given to the parties named in the affidavit, as being 
interested in, or entitled to, the fund. The parties 
entitled may apply by petition (on notice to the 
trustees) respecting the investment, payment out, or 
distribution, &c., of the fund. Ilie judge may, 
where it shall appear that the trust funds cannot be 
otherwise safely distributed, order the institution of 
a suit or suits. The receipt by the proper officers 
for the cash, or of the transfer or deposit, is a suffi- 
cient discharge to the trustee for the money so paid, 
or the stock or securities so deposited or transferred 
(see Princ. Eq. 281, 282 ; 2 Chron. 161, 300, 373 ; 
3 Id. 184, 286, 317 ; 12 Jur. pt. 2, p. 241, 249, 346 ; 
14 Jur. 62). Where the trust fund is paid into court, 
a bill cannot be filed by a cestui que trust: he must 
petition (Groode v. West, 16 Jur. 1026). 

BANKRUPTCY (ante^ p. 6). 

I. Principle of bankruptcy laws — Relief, — The 
principle of the bankruptcy laws is to compel the 
dishonest, and enable the honest trader, who is not 
able to pay all his creditors, to give up his property 
for equal distribution (with certain privileged ex- 
ceptions) among his creditors, instead of allowing 
any individual creditor to proceed to obtain payment 
of his demand, without reference to there being suffi- 
cient for the other creditors ; and upon such bank- 
ruptcy to discharge the debtor, both in body and 
estate, from all his debts, and so enable him to begin 
the world again without any incumbrance. 

n. Requisites of bankruptcy,^ln order to consti- 
tute a bankruptcy, there must be (1) a trading ; (2) 
an act of bankruptcy ; (3) a petitioning creditor's 
debt to a sufficient amount, unless where the trader 
himself petitions (2 Chron. 213). 

m. — Traders, who. — ^The Bankruptcy Consolida- 
tion Act contains an enumeration of traders liable 
to become bankrupt (see Key, div. "Bankruptcy," 
18) ; but besides these, the following traders have 
been deemed by the courts to be liable to become 
bankrupts: namely, bakers, distillers, fishermen, 
goldsmiths, lodging-house keepers, milkmen, news- 
men, scavengers, shoemakers, tailors, &c. (see Mont 
and Ayrt. Bankr. Pract. ch. 1 ; Comyns' Dig. tit. 
Bankrupt). These trades not being enumerated in 
the statute, there must, in order to support an ad- 
judication, be proof of a hwjing and selling. There 
must, in such cases, be sufficient oidcucc to support 



the inference of an intention to deal generally ; but 
the quantum of the dealing is immaterial (see Hen- 
ley's Bankr. Law, p. 3, 3rd edit). A few illustra- 
tions will make this clearer. If a man buy horses to 
sell again, with a view to profit, he is liable to be a 
bankrupt ; but if he sell only such as he bred and 
reared himself, he is not (Exp. Gib.bs, 2 Rose, 88 ; 
Wright V. Bird, 1 Price, 20). If a ftuteA^r buy sheep 
or cattle, kill and sell them, with a view to profit, 
he is liable to be a bankrupt ; but if he kill and sell 
only such as he bred and reared himself, he is not 
(Dally V. Smith, 4 Burr. 2148J. If a fisherman be 
in the habit of purchasing fish from others to seU 
again, with a view to profit, he is liable to be a 
bankrupt ; but if he sell only such fish as have been 
caught by him, he is not (Heaney v. Birch, 3 Camp. 
233). Persons who purchase coals to sell again, 
with a view to profit, are liable to be made bank- 
rupts ; but if they sell only such as they procure from 
their own mines, they are not (Port v. Tiirton, 2 
Wilson, 169). So if a person who o>vns or rents a 
mine, work it, and sell the ore, &c., he is not thereby 
subject to the bankrupt laws ; for although he sells, 
he does not -buy; &c., same of a person who sells 
stones taken from his own quarry (Exp. Gardner, 1 
Rose, 377 ; S. C. 1 Yes. and Beam. 46). If a man 
buy milk to sell it again, with a view to profit, he is 
Uable to be a bankrupt ; but if he sell thet^ilk only 
which he procures from his own cows, even although 
he occasionally sells the cows when they are no 
longer fit for that purpose, he is not (Carter v. Dean, 

1 Swanst. 64 ; see exp. Dering, 1 De Gex. 398). 
So if a man buy cheese or cider, to sell again, with a 
view to profit, he is liable to be a bankrupt ; but if 
he sell only the cheese which he has made from the 
milk of his own cows, or the cider which he makes 
from the firuit of his own trees, he is not (1 Term 
Rep. 34). So, buymg and selling Government stock, 
or other public stocks or securities, does hot render 
a man liable to be made a bankrupt, because they 
are not *^ goods or commodities" within the meaning 
of this clause of the statute (Colt v. Netterville, 2 
P. Will, 308). Nor will the buying and selling land, 
or any interest therein, make a man liable to be a 
bankrupt, for the same reason (see Port v. Turton, 

2 Wilson, 169). Where a professor of music pub- 
lished a book incidental to his profession on his own 
account, it was held not to constitute him a trader 
(re Whittle, 18 Law Times, 10). 

IV. Traders, principles, — The prmciple which 
determines whether a person is a trader within the 
meaning of the Bankrupt Acts, in respect of the 
extent of his trading, is his intention or not to deal 
generally, and not the extent or quantity of his 
dealings. For though, in general, one single act of 
buying and selling will not make a man such a 
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tnder, without proof of his intention to continue 
such a course of dealing, yet trading, in a very 
gQiall degree, will sustain a fiat, if there is an inten- 
tion to deal generally (2 Black. Com. 476 ; exp. 
Lavender, 4 Deac. and Ch. 484 ; exp. Moule, 14 
Yes. 602 ; Doe v. Lawrence, 2 Car. and Fay. 135). 
Lord Henley (Henley's Bankr. p. 3, 3rd edit.), 
says : '^ The general description of a trader cannot 
be satisfied without there heing both a buying and 
selling; which it is sud are implied from the 
words * using the trade of merchandise ;' a merchant 
being so denominated firom his being a buyer to seU 
again. It is now settled, in opposition to the early 
decisions, that the quantum of the dealing is immatend. 
If there be sufficient evidence to support the in- 
ference of an intention to deal generally, a very small 
degree of actual trading will be sufficient." 

y. k VI. Acts a/bankruptcy, voluntary and passive ; 
intention ornot to defeat^. f(v., creditors, — ^There is, in 
point of fiict, no distinction made in the law between:' 
acts ofbankruptcy voluntary and such as are passive. 
It was formerly considered a voluntary act of 
bankruptcy to file a duly attested declaration of 
insolvency (3 Jur. N. S. 550). So, the filing a 
petition for an arrangement. The following (among 
others) may also be considered voluntary — ^namely, 1, 
a trader^s departing from his dwelling-house, or the 
realm, or otherwise absenting himself; 2, his be- 
ginning to keep house or remaining abroad ; 3, pro- 
curing or suflering himself to be arrested, or taken 
in execution ; 5, making a fraudulent conveyance, 
gift, &c., of his lands, goods, or chattels. The pre- 
ceding acts must be done with intent to defeat or 
delay creditors (2 Step^r Com. 139, 2nd edit.) ; bat 
the following do not depend upon proof of intention : 
6, so, lying in prison for twenty-one days or escaping 
or filing a petition in the Insolvent Debtors' Court, 
or'n|ri(ing a private arrangement with the petition- 
ing creditor after docket struck, are acts of bank- 
ruptcy. The principal act of bankruptcy of a passive 
nature arises from tiie debtor not paying, &c., after 
being summoned in the Court of Bankruptcy to 
make payment or give security, &c. 

Vn. Bankruptcy of member of Parliament. — A 
member of Parliament may, after service of sum- 
mons and default as hereafter mentioned, be bank- 
rupt, and the proceedings after such de&ult may be 
the same as against any other bankrupt, except that 
he cannot be imprisoned during the time of privilege, 
except in cases made a felony or misdemeanor by the 
bankrupt laws (12 & 13 Vic. c. 106, ss. 66; 1 Atk. 
197 ; Mont, and Ayrt. Frac. 507). It is an act of 
bankruptcy in a member of Parliament, being a 
trader, if, on being served with a summons in an 
action for the recovery of a debt (verified by affi- 
davit duly filed) of such amount as shall be suffi- 



cient to support a petition for acyudication, he do 
not, within one calendar month, pay, secure, or com- 
pound for such debt, or enter into a bond wilh two 
sureties for payment of the debt and costs (if re- 
covered), and within one month after service of the 
summons enter an appearance. 

VnL Facts and steps prior to petitioning for ad- 
judication, — ^Before a creditor files a petition for ad- 
judication, his solicitor should satisfy himself on the 
following points : — 1, that no previous petition has 
been filed, or if filed, that it has not been acted on 
within seventeen days or any enlarged time (sec. 
96) ; 2, that the debtor is not an uncertified bank- 
rupt ; 3, that the person against whom the petition 
for adjudication is proposed to be issued is a trader 
within the meaning of the bankrupt laws ; 4, that 
an act of bankruptcy has been committed ; 5, that 
the debt owing to the petitioning creditor is, in 
nature and amount, sufficient to support the peti- 
tion. 

IX. Joint-stock company,' adjudication against, — In 
order to obtain an adjudication of bankruptcy against 
a joint-stock company, a creditor not having a judg- 
ment, &c., must (7 & 8 Tie. c. Ill, s. 7) file an affi- 
dav^ of debt, of a proper amount, in a court of law, 
and sue out a writ of summons, which must be served 
on the chief clerk, &c., of the company. If the 
company do not, within one calendar montii, pay, 
&c., sudi debt, or make it appear to a judge that it 
is their intention to defend the action upon the 
merits, and enter an appearance accordingly, the 
company will be deemed to have committed an act 
of bankruptcy (see exp. Gillett, 28 Law Tim. Rep. 
68,. 53; 3 Law Chron. 187, 193, 254, 267, 883). 
By ss. 5 and 6, creditors having a judgment or decree, 
&c.', may serve a fourteen days* uQtice requiring 
payment. So by s. 4, the company itself may re- 
solve that it is unable to meet its engagements, and 
that shall be an act of bankruptcy. 

X. Petitioning creditor, affidavit, — ^The petitioning 
creditor does not make any affidavit of debt, but he 
verifies by affidavit in general terms the allegations 
of his petition, and among these allegations is one 
that tiie bankrupt is indebted to him in a certain 
amount : no particulars of the debt are necessary to 
be stated (1 Law Chron. p. 322). 

XL Proof of debts. — Creditors living near the 
court prove their debts by oath before the commis- 
sioner (or registrar for that purpose appointed). If 
a creditor live remote from the pla6e of the meeting 
of the commissioners, he may prove by affidavit, 
sworn before a person authorised to administer an 
oath in bankruptcy matters. It has been held that 
though the 164th section of the Consolidation Act 
does not provide for proof by affidavit, and there is 
no express provision in the act dispensing with 
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personal attendance, creditors in the country maj 
prove by affidavit (2 Law Stud. Mag. N: S. p. 4). 
Debts may be proved at the two public meetings 
appointed by the commissioners for the bankrupt to 
surrender and conform, or at any actjoumed meeting, 
and likewise at every other meeting appointed by 
them for proof of debts, whereof ten days' notice 
shall have been given in the Oazette. llie proof 
may also be made at any dividend meeting, and 
likewise at a meeting called ttt the creditors' expense 
for such proof. By sec. 28 of the Consolidation Act, 
the commissioner may direct a registrar to take 
proof of debt (12 & 18 Vic. c. 106, s. 164; Mont 
and Ayrt. Bankr. Prac. c. 12, s, 1). To entitle a 
creditor to s dividend, or even to prove, he must give 
up any securities he may hold, given by the bankrupt 
alone, or must first r^dise them, if so entitled, and 
prove for the residue. 

Xn. DigdnctUm between mortgagee efland and of 
personal property. — ^The only distinction we are 
aware of, so far as the question is concerned, is rela- 
tive to the doctrine of reputed ownership, which 
does not apply to real estate, but does to personal 
property; in reference to the latter of which we 
may observe, that although a mortgage of chattels 
personal made bona fide and for a valuable consider- ' 
ation, but the possession of which is retained by the 
assignor, will be valid against creditors under the 
13 Elis. c. 5, if it can be shown that the possession 
is consistent with the nature of the transaction, so 
h at the presumption of fraud raised by the posses- 
sion is rebutted, yet it may be void under the 
bankruptcy statutes as against the assignees of the 
bankrupt continuing to be the reputed owner, unless 
it can be shown that possession has been given as &r 
as circumstances would permit (Coote's Mortgages, 
248, 8rd edit. ; Halker v. Bamell, Doug. 817 ; Load 
V. Green, 15 Mees and W. 216 ; Gale v. Lewis, 16 
Law Journ. Q. B. 119). 

Xin. — Leave to bring action^ suit^ j^. — ^Before 
conmiencing an action or suit, or referring to arbi- 
tration, the assignees should, for their own security, 
obtain the leave of the commissioner ; but such 
leave is not indispensable (8 Law Chron. p. 397 ; 
alter Key, " Bankruptcy," p. 62, which was framed 
under the supposition that the language of the 
statute had effected an alteration in the practice). 

XrV. EeptUed ownership. — In order that goods 
should be in the possession, order, or disposition of a 
bankrupt, &c., within the 12 & 18 Yic. c. 106, s. 125 
(which enacts that, ^^ if any bankrupt at the time he 
becomes bankrupt shall, by the consent and permis- 
sion of the trt^e owner thereof, have in his possession, 
order, or disposition any goods or chattels whereof 
he was reputed owner, or whereof he had taken 
upon him the sole alteration or disposition as owner, 



the court [the commissioner] shall have power to 
order the same to be sold and disposed of for the 
benefit of the creditors under the bankruptcy "), two 
things are required— first, they niust be in his 
possession under such circumstances as to render 
him reputed owner of the goods ; secondly, they 
must have been left in his possession through some 
impropriety or laches of the 'true owner, under 
circumstances calculated to enable tiie bankrupt to 
obtain a fidse credit by inducing the world to look on 
him as the true owner (in accordance with the judg- 
ment of Lord Bedesdale in Joy v. Campbell, 1 Seb. 
and Lefl 828). The question whether goods are in 
the possession, order, and disposition of a bankrupt 
may depend on the usage of some particular trade, 
which may vary at different times and places. • When 
property is left by the true owner in a shop where 
goods are notoriously left by parties for other pur- 
poses than.finr. sale (as docks with a doekmaker), 
the proprietor of the shop is not axeputed owner of 
them within that statute (Hamilton v. Bell, 18 Jnr. 
1109 ; see also 1 Chnm. pp. 68, 76, 182, 884, 441, 
458 ; 2 Id. 58 ; 8 Id. 17, 87, 187, 888, 892). 

XY. C<Ni|poitfi(m.--A bankruptcy opened may be 
stayed after the bankrupt has passed his last exami- 
nation, if nine-teatiis in number and value of the 
creditors assembled at two advertised meetinga will 
agree to accept a composition. Upon the acceptance 
of such offer being testified to the court in writing, 
it may annul the a^ndication, and disnuaa the 
petition for a^yudication. All the creditot^ are 
bound to accept the agreed composition (12 & IS 
Yic. c 106, s. 230)^ There is no other jurisdiction 
to annul with consent of creditors, but if every 
creditor consents, such an order will be made 
quantum valeat (ezp. Luzford, 1 Fonbl. N. R. 261 ; 
ezp. Harris, Id. 262). 

CBiMiNAi. LAW (ontef p. 6)* 

I. Criminal courts — Supreme coroner. — ^The only 
one of the superior courts at Westminster having 
jurisdiction in criminal matters is the Court of 
Queen's Bench (4 Bl. Com. 265 ; first book, 467, 
468). The Chief Justice of the Queen's Bench is 
tho supreme coroner of the realm (4 Steph. Com. 
855, 2ud edit. ; Key, '' Crim. Law," 2). 

n. Central Criminal Court.—Bj the 4 & 5 WOl. 
4, c. 36, a new court was established for the trial of 
offences in London, Middlesex, and certain suburban 
parts of Essex, Kent, and Surrey, to be called the 
Central Criminal Court. And it is provided (s-. 2), 
that the Crown may issue its commission of oyer and 
terminer, and gaol delivery to such court, and that 
the judges of the court (which include the Lord 
Mayor of London, the judge of the Admiralty, the 
conmion law judges, and certain others), or any two 
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or more of tbem, ahall hold a session for London and 
^fiddlesex, and the parts of Essex, Kent, and Surrey, 
before mentioned, in the City of London or suburbs 
thereof, at least twelve times in every year (and 
oftener if need be), such times to be fixed by general 
orders of the said court, which any eight or more of 
the said judges of the courts of Westminster are 
empowered from time to time to make, (see the 
14 & 15 Vic. c. 55, s. 13, repealing prohibition in 
4 & 5 Will. 4, c. 86, as to trial of offences at sessions 
within jurisdiction of Central Criminal Court). 

ni. Quarter sessions, jurisdiction. — The quarter 
sessions had jurisdiction to try all felonies and all 
misdemeanors, except perjury and forgery, at the 
common law ; but in capital felonies it was not usual 
to proceed at the sessions^ And now, by the 5 & 6 
Yic. c. 88, s. 31, neither the justices of the peace 
acting in and for any county, riding, &c., nor the 
recorder of any borough, shall, at the session of the 
peace, try any person or persons for any treason, 
murder, or capital felony, or for any felony which, 
when committed by a person not previously con- 
victed of felony, is punishable by transportation 
beyond the seas for life, or for any of the following 
offences: — 1. Misprision of treason. 2. Offences 
against the Queen's title, &c., or against either House 
of Parliament. 8. Offences subject to the penalties 
of premunire. 4. Blasphemy, and offences against 
religion. 5. Administering or taking unlawfbl oaths. 
6. Perjury, or subornation of perjury. 7. Making, 
or surboming any other person to make, a fiilse 
oath, affirmation, or declaration, punishable as 
perjury, or as a misdemeanor. 8. Forgery. 9. 
Unlawfully and maliciously setting fire to crops of 
com, grain, or pulse, or to any part of a wood, 
coppice, or plantation of trees, or to any heath, 
gorze, furze, or fern. 10. Bigamy, and offences 
against the laws relating to marriage. 11. Abduc- 
tion of women and girls. 12. Endeavouring to 
conceal the birth of a child. 18. Offences against 
any provision of the laws relating to bankrupts and 
insolvents. 14. Composing, printing, or publishing 
blasphemous, seditious, or defamatory libels. 15. 
Bribery. 16. Unlawful combinations and conspira- 
cies, except oyer which such justice or recorder 
respectively have or has jurisdiction to try, when 
committed by one person. 17. Stealing, or fraudu- 
lently taking, or injuring, or destroying records or 
documents belonging to any court of law or equity, 
or relating to any proceedmg therein. 18. Stealing, or 
fraudidently destroying or concealing, any wills or tes- 
tamentary papers, or any document or written instru- 
ment being, or containing, evidence of the title to 
any real estate, or Any interest in lands, &c. Some 
other statutes also provide that the offences to which 
tiicy relate shall not be tried at the session. 



lY. Petty sessions, jurisdiction. — Courts of petty, 
or petit, sessions are formed *by the periodical, as 
well as occasional meetings of the justices of the 
peace, acting within certain divisions or dutricts, 
into which every county is divided ; and also of those 
appointed for certain boroughs. And the court of 
petty sessions thus formed is also called a bench of 
magistrates. County magistrates generally hold 
their courts of petty sessions at the most important 
or central town of the division, either at one of the 
principal inns, or at the town-hall, if tiiere should 
happen to be one. But a petty session may be held 
by any two justices on their mere private agreement^ 
for the purpose of acting either ministerially or judi- 
cially in any cases within their authority. Hie sub- 
jects usually brought before petty sessions, are either 
of a strictly criminal nature or of a quasi civel. 
nature, llie former sort are those whidi in moat 
cases a single magistrate is competent to a^udieate 
on, but it is thought advisable not to act alone ; of 
the latter sort are the recovery of servants* 'wages, 
and other proceedings relative to servants ; the re- 
covery of parochial rates and tithes ; appeals against 
poor rates ; the removal of paupers ; proceedings in 
bastardy ; recovery of possession of deserted pre- 
mises, and. in the cases of firaudulent removals to 
avoid distresses; ale-honse licepces, and proceed- 
ings as to highways and turnpike roads, &e. 

V. Indictable offences, division — Civil injuries, — 
Indictable offences or crimes are usually divided 
into misdemeanors and felonies (see Key ^' Crim. 
Law," p. 14 ; 4 Steph. Com. 57). Crimes and mis- 
demeanors differ from civil injuries inasmuch as 
they concern the community at large, and the 
offi^nce is one not against a private right merely, but 
against society in its aggregate capacity. A civil 
injury is a wrong against an individual considered 
merely as such (4 Steph. Com. 80, 2nd edit.). 

VI. Felony, — Felony is a generic term, compris- 
ing thereunder petit treason (before its abolition, 
and, indeed, ancientiy even high treason, Co. Litt. 
891 a; 4 Black. Com. 94), homicide (including 
thereunder murder, manslaughter, death by chance, 
se defendendo, or for justifiable cause. Com. Dig. tit. 
** Justices," M. 1), burglary, robbery, arson, rape, 
and larceny (Co. Litt. 891 a). But felony has a. 
more restricted meaning, and, as distinguished from 
a misdemeanor, may be stated as a crime which in- 
duces a forfeiture and a punishment (though not 
necessarily a capital one) of a high degree (see 
hereon 4 Steph. Com. 57 — 61, 1st edit.). A misde- 
meanor is a crime not amounting to a felony. The 
term *^ misdemeanor" is, indeed, properly speaking, 
synonymous with that of ^^ crime," though in com- 
mon usage it is used ^ denote such crimes as do not 
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amount to felonies (4 Steph. Com. 57, 181, Ist 
edit.). 

Vn. Perjury at Common Law. — Perjury at tbe 
common law is the crime of false swearing which 
arises when a lawful oath is administered in some 
judicial proceeding to a person who swears wilftdly, 
absolutely, and fidsely, in a matter material to the 
issue or point in question (4 Black. Com. 187 ; Key, 
" Crim. Law," 49). 

VIII. Perjury^ witnesses, — In order to obtain a 
conTiction for perjury, two witnesses are necessary 
(4 Black. Com. 858; Archb. Crim. Plead, and 
Evid. 155, 568, 8th edit.). However, it will be 
sufficient tiiat the perjury be directly proved by one 
witness, and corroborative evidence on some par- 
ticular point be given by another (vide R. v. 
Mayhew, 6 Car. and P. 815 ; R. v. Yates, ib. 132 ; 
R. V. Parker, 1 Car. and M. 689 ; Reg. v. Roberts, 
2 Car. and Eirw. 607) ; and where the alleged 
perjury consists in the defendant's having contra- 
dicted what he himself swore on a former occasion, 
the testimony of a single witness in support of the 
defendants own original statement will support a 
conviction (R. v. Harris, 5 B. and Aid. 929 ; but 
see contra, Reg. v. Wheatland, 8 Car. and Pay. 288, 
per Gurney, B.). 

IX. Perjury, subornation, — Subornation of perjury 
is the offence of procuring another to take such a 
false oath as constitutes perjury in the principal. 
The oath must be actually taken, otherwise the 
person inciting thereto is not guilty of subornation 
of perjury (1 Hawk. PL C. c. 69, s. 10 ; 4 Bl. Com. 
188). 

X; Proceedings prior to trial.— The first proceed- 
ing against a person accused of an offence in order 
to bring him to trial is to summon, or in serious 
cases to arrest the party and bring him before a 
justice; the party is then either discharged or 
remanded firom time to time for any period not 
exceeding eight .days, or committed for trial, in 
which latter case he is committed to prison or dis- 
charged on bail, and the parties are bound over to 
prosecute. The bailment and depositions are then 
certified to tbe proper officer (11 & 12 Vic. c. 42 ; 
8 Law Chron. 894). The following is a condensed 
statement by Mr. Oke of the various steps in the 
procedure on the preliminary inquiry : — 1. Prosecu- 
tor's attorney to open case. 2. Depositions of 
prosecutor's witnesses taken. 8. Accused invited, 
at the close of each witness's examination, to put ' 
questions to tbe witness, such cross-examination 
being distinguished in the deposition from the 
examination in chief. 4. When case for prosecution 
completed, depositions read over to and signed by 
the witnesses. 5. Attorney of accused to address 
the bench if case for prosecution completed ; or, if 



not completed and remand intended, to state his 
objection to a remand. 6. If evidence insufficient, 
accused discharged. 7. If evidence incomplete, 
accused remanded or bailed till a future day. 8. If 
evidence sufficient and case completed, depositions 
read, and magistrate's clerk to inform the accused of 
the precise legal charge against him. 9. Justice to 
caution accused as required bys. 18. 10. Aceused's 
statement to be taken down and read over to him. 
11. Accused's witnesses (if any) heard, and their 
depositions taken. 12. K accused calls witnesses, 
prosecutor's attorney to cross-examine them. 18. 
Committal of accused for trial, or bailing or con- 
senting to bail him ; if two or more charges 
preferred. 14. Binding over parties to prosecute. 
15. Allowing expenses of witnesses. Then, or in- 
stead of these proceedings (which course, however, 
is not generally approved), the prosecutor may 
prefer his bill before the grand jury. If the bill be 
found, the party is called on to plead, which he 
does, and is then tried, unless under the 14 & 15 
Vic. c. 100, s. 27, the trial is adjourned to a subse- 
quent session. 

XL Bail, felony, justices,— One justice may admit 
to bail persons accused of felony (11 & 12 Vic. c. 
42, s. 23 ; Key, " Criminal Law," 85, 86 ; 8 Law 
Chron. 194, 894). 

Xn. Bail, Queen's Bench, judge in vacation, — The 
Queen's Bench, or a judge in vacation, may admit 
a prisoner to bail in cases where a magistrate having 
power declines'^ exercise it, or where he has no 
power, as in treason (4 Steph. Com. 395, 2nd edit. ; 
11 & 12 Vic. c. 42 ; Key, " Crim. Law," 86, 87). 

XIII. Indictment, nature, preferring, materialparts, 
— ^An indictment is a written accusation at the suit of 
the Queen against a party of some crime or misde- 
meanor, presented on oath by a gprand jurjTi and upon 
which, if found by them, the party is eventually 
tried (4 Steph. Com. .898; First Book, 424). A 
party may be tried on an indictment founded on a 
coroner's inquisition without a finding by a grand 
jury (2 Hale, 61 ; 1 Salk. 882). The following are 
the usual parts of an indictment {though, by some 
recent statutes hereafter noticed, defects may be 
amended, and some of the enumerated particulars 
are not essentially necessary) :^1. A proper venue, 
in the margin, and even in the body, where local 
description necessary (14 & 15 Vic. c. 100, s. 23). 
2. Certainty' in the name and description of the 
party indicted, and of the party against whom the 
ofience was committed : also, as to time and place, 
and the facts. 3. The offence must be properly and 
technically described. 4. The value of the thing 
which is the subject or instrument of the offence 
must sometimes be expressed ; but in general this 
is now unnecessary (see First Book, 424, 425 ; 3 Law 
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Chron. 395). 5. The indictment must have a proper 
coDclusioD ; but a want of this is not now &tal,' by 
8. 24, of the 14 & 15 Vic. c. 100, which also cures 
other defects in indictments, particularly as to names 
places, and times, &c. (see 1 Chit. Crim. Law, 169 — 
804 ; 4 Steph. Com. 874—877). 

XIV. Criminal informcUum. — ^A criminal informa- 
tion is a mode of proceeding in respect of a mtkfe- 
meapor upon leave first obtained from the Court of 
Queen's Bench, and no finding by a grand jury ia 
requidte (see 4 Steph. Com. 409, 412, 2nd edit.; 
4 Bacon's Abr. 402, et seq.^ 7th edit). 

XV. Criminal information^ conditions, — By the 
4 & 5 Will, and Mary, c. 18, it is required that every 
prosecutor, who is permitted to promote such an 
information, shall give security by a recognisance of 
£20, to prosecute the same with efiect, and also to 
pay costs to the defendant in case he shall be 
acquitted, unless the judge who tries' the information 
shall certify that there was reasonable cause for' 
filing it. In addition, the prosecutor waives his civil 
action (2 Burr. 719 ; 11 Jur. 877). 



NEW COMMON LAW RULES. 
Eaotkr Term. 



Indor$ement of noHce on writB on contract — Entry of 
sati9f action on judgments. 

We find we omitted to notice the common law 
rules of Easter Term last, with respect to the in- 
dorsement of notice on writs of summons where the 
debt IS under £20, to entitle the plaintiff to apply 
fi)r costs where judgment is signed by de&ult, and 
as to the entry of satisfiM^on on judgments. The 
former one is of general practical importance* and 
should be attended to by practitioners, and the 
examiners wiO doobdess soon call the attention of 
articled derlis- to it 

Indorsement of Notice on Writs on Contract 

It is ordered that plaintiffs suing in contract for 
X20 or less may, if they claim costs, indorse on the 
writ of summons the following notice : — 

** Take notice, that if judgment be signed lor de- 
firalt of appearance, the plaintiff will, without sum- 
mons, apply toa J9d^ for his costs of suit, unless before 
such judgment you shall give notidfe to him or his 
attorney that you intend to oppose such application." 
And it ifl fturther ordered that, if the defendant 
give such notice, the plaintiff shall proceed by sum- 
mons and order. But if the defendant give no such 
notice, the jilaintiff may produce such indorsement 
to a judge 4t chambers for an order for costs exparte; 
and if the judge shall sign his name to the indorse- 
ment, soch aignatnre shall be an order for costs, and 
the Master may tax ihem thereon, accordingly.. In 



case of any application fi)r costs without such 
indorsement, the plaintiff shall not be entitled to 
more costs than if be had made such indorsement, 
unless a judge shall otherwise order. 

Entry of Satitfaction on Judgments, 

Upon a satisfaction piece, duly signed and 
attested, in accordance with the 80th rule of Hilary 
Term, 1858, being presented to the Clerk of the 
Judgments of the Masters in tiie court in which the 
•judgment has been signed, he ahaU file the same, 
and enter satis&ction in the judgment-book against 
the entry , of the said judgment ; and.no roll shall be 
required to be carried in for the purpose of entering 
satis&ctioa on a judgment. 



SUMMARY OF DECISIONS. 



BQUTTT AND OONYETAKCING. 

ADMINISTRATION SUIT.— -4ccatt»< — lapse 
ofHme^ effect of — Laches — Demurrer — BiglU to ac- 
count and to administration of fund, distinction between 
— Presumption of assets and of due administration, — 
The rule laid down in Pickering v. Lord Stamford 
(2 Ves. Jun. 272, 581), is perfectly consistent with 
the prindi^e of the Statute of Limitations, and the 
doctrine of laches in the Court of Chancery. If a 
trustee 'says he has a tmst-fimd in his hands, then 
he is within the principle which is laid down in the 
Statute of Limitations as to land held upon trust, 
as to which it is never too late to raise the 
question until there has been an alienation for 
value. So it is never too late to come, with re- 
spect to atrust-fimd which a person admits having 
in his hands. But it has been held in the follow- 
ing' case,, that lapse of time will bar the right of the 
next of kin of an intestate to an account against the 
administrator. There is a distinction between the 
right to an account and the right to the administra- 
tion of aihnd admitted to be in hand. In the absence 
of any averment in the bill, the court will not, upon 
demnrrer, assume that assets have come to the hands 
of an administrator without assuming also that they 
have been duly administered. KoMer v. Reynolds^ 
26 Law Joum. Ch. 415. 

APPORTIONMENT.— i2«i< [vol. 8, p. 889]— 
4^5 Wm. 4, c. 22 — Interest not determinable by death 
— Tenant for life wiih reversion in fee, — ^6y the 4 & 
5 WilL 4, c. 22, s. 2, it is enacted, ^^ that on the 
death of any person interested in any such rents, 
annuities, pensions, dividends, moduses, composi- 
tions, or other payments, as aforesaid, or in the 
estate, fund, office, or- benefice firom or in respect of 
which the same shall be issuing or derived, or on 
the determination by any other means whatsoever of 
the intei«st of any anch person, he or she, and his 
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or her executors, aflministrators, or assigns shall be 
entitled to a proportion of such rents." On this 
provision, Wigram, Y. C, in the case of Brown v. 
Amyot (3 Hare, 173), said that it i4>peaTedto him that 
the death of the person interested — the event on which 
the apportionment was to take place — ^must be under- 
stood as a death occasioning the deternunation of the 
interest^ and that this was the necessary effect of the 
immediate context — ^* determination by any other 
means.*^ This case has been acted on in the follow- 
ing decision : — Under the will of A. B., which con- 
tair^ad limitations to several tenants for life in 
succession, with a reversion to the right heirs of 
A. B., C. D. became tenant for life, with the imme- 
diate reversion in fee expectant upon his death 
without issue. C. D. died without leaving issue : 
Held, following Brown v. Amyot (3 Hare, 173), 
that tiie interest of C. D. not having determined by 
his death, the statute 4 & 5 Wm. 4, c. 22, was not 
applicable, and that the rent accrued due after his 
death went to his real representatives, without appor- 
tionment. Re Clttlowj 5 Week. Rep. 544. 

DISCOVERY [wL'S, p. 297].— Where com- 
pulsory reference under the Common Law Procedure 
Act [vol. 3, pp. -22, 226, 386]— Z)cnittrrcr— 2>waiic- 
tion between compulsory and voluntary arbitration, — 
By the 3rd section of the Common Law Procedure 
Act (17 & 18 Vic. c. 126) it is provided that,'." if it be 
made appear, at any time after the issuing of the 
writ, to the satisfiiction of the court, or a judge upon 
the application of either party, that the matter in 
dispute consists wholly or in part of matters of mere 
account, which cannot conveniently be tried in the 
ordinary way, it shall be lawful for such court or 
judge, upon such application, if they or he think fit, 
to decide such matter in a summary manner, or to 
order that such matter, either wholly or in part, be 
referred to an arbitrator appointed by the parties, or 
to an .officer of the court, or, in country causes, to 
the judge of any- county court upon such terms, as 
U> costs and otherwise, as such court or judge shall 
think reasonable ; and the decidon or order of such 
court or judge, or the award or certificate of such 
referee, shall be enforceable by the same process 
as the finding of a jury upon the matter referred." 
A company employed persons to build a ship, and 
from time to time made them payments. When the 
ship was built, the company, asserting that the 
builders had been overpaid, brpught ah action to 
recover the money which they alleged they had 
paid in excess, and by mistake. The court in which 
the action was brought directed, under the Common 
Law Procedure Act, that, as to certain questions 
between the parties, a special case should be pre- 
pared, and that, as to items in dispute, a compulsory 
arbitration should ,decide it. The. company filed a 



bill of discovery, in aid of their case, before the 
arbitrator. Upon demurrer: Held, that the general 
principles of equity relating to discovery, applicable 
to arbitrations, did not apply to a compulsory 
arbitration, which was to be deemed a mere delega- 
tion of the powers of the superior court, and, as 
such, entitled to be aided by discovery. Britisk 
Empire Shipping Company (^Limited) v. Somes, 29 
Law Hm. Rep. 178. 

INFANT [vol. 1, pp. 9, 342].— Afatnte«a?icc— 
Apprentice fee — jTrustee — Contingent interest — Right 
to retain. — Where a trustee, or even a stranger, 
nlakes an advance for the preferment of an infant 
presumptively entitled to a fund, upon an under- 
standing as to the .latter that he is to be repaid oat 
of the fund on its becoming vested, a court of equity 
will, if it consider^ the advance bond fide and advan- 
tageous, order it to be paid. A. B., after his 
brother's bankruptcy, todc the brother's children 
into his family, and maintained them, after A. B.'s 
decease : Held, that his widow and executrix could 
not retain the sums expended for maintenance out 
of a legacy given to the children by their grand- 
father: Held, also, that she could retain the 
premium paid by A. B. to apprentice one of his 
nephews out of the legacy to which, at the time the 
premium was paid, the nephew was contingently 
entitled. Wirrihington v. M'Craw^ 26 L. J. 286, C. 

LEGACY. — Alienation — Restriction — Bankruptcyj 
on declaration of insolvency signed by the legatee, — 
A legacy given "without power in any way of 
anticipation," and given over " in case the legatee 
should assign mortgage, or in any manner anticipate 
the same, or attempt or agree so to do, or otherwise 
anticipate the same,'' is not forfeited by an offer to 
make it a security, or by a subsequent bankruptcy, 
or by any act unless strictly within the clause of 
forfeiture. The bankruptcy was founded on a 
declaration of insolvency signed by the legatee, and 
it was held that the bankruptcy must be treated as 
in tntnVum, and not within the conditions of forfeiture. 
Graham v. Lee, 26 Law Joum. Ch. 396 ; 3 Jur. 
N. S. 650 ; 3 Law Chron. 314. 

UOKIGAGE,'-Notice'-PrioritySoUcitor dealing 
unih client [vol. 3, pp. 255, 311]. — ^As to the doctrines 
of courts of equity in dealings between solicitors and 
their clients, see vol. 3, p. 311. As to the neglect 
by a mortgagee to take the deeds from a mortgagor, 
Hewitt V. Loosemore (9 Hare, 449) is an important 
decision. It was there decided that a court of equity 
will not impute gross negligence to a man who makes 
inquiry for an absent deed, and receives a plausible 
answer to account for its absence. This does not, 
however, apply to a case where no inquiry at all is 
made. A mortgagee deposits his mortgage deed 
with A. to secure a debt, and afterwards deposits a 
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bundle of other title deedB rektiiig to the same pro- 
perty with B. aa security for another advance, 
representing that the bundle contains. the mortgage 
deed to himself. B. having neglected to examine 
the deeds^ and to inquire for the absent one held to 
be affected with notice of A.*8 charge. It being 
proved that an equitable mortgagee was the client 
of the mortgagor, but without reference to the 
psrticular transaction : Held, that the burden was 
tiirown on the mortgagee of proving that the relation 
of solicitor and client did not .exist in that^ transac- 
tion. Jana v. WUUams, 5 Week. Rep. 540. 

M0RTGA6S OP TOLLS.— .itf mortgagees to be 
paid pari ptusu—BUl by a spcond mortgagee against 
mortgagors, co-mortgagees, and others-^Aecounts, — 
Where there is an express provision in acts of Par- 
liament to the effect that no mortgagee of a company 
is to have any benefit out of the tolls and rates, 
except that he is to be paid without any preference 
by reason of priority of date, there are strong reasons 
for holding that any mortgagee who finds that others 
are being paid, without having taken possession, in 
priority and in preference to himself (there being no 
covenant to pay by the company, and the only fund 
being that formed by Ae tolls, rates, and duties), 
might be entitled to file a bill to restrain payment of 
the other mortgagees in preference to himself, and 
to harp himself and them put upon an equality ^ and 
thst without being obliged to ask the court for a 
receiver, or putting himself in possession of the 
mortgaged property. Where the whole of the 
mortgagees, or some or one or more of them on 
behalf of the. others of them, put themselves in 
possession of the property, a co-mortgagee who does 
not acquiesce in the proceeding (tkd he need not do 
so) may, under the acts, say, as between him and the 
company, and the receivers of the tolls, that he had 
a right to look upon the receivers as agents of the 
company ; and that the co-mortgagees are entitled 
to share pari passu. Where, therefi)re, a plaintifl^ a 
second mortgagee, subject to the above principles, 
filed a bill for an account on behalf of himself alone 
against hia co-mortgagees and others as agents of the 
company, but fiuled to establish his case as to the 
agency, his'bili was dismissed as to that, but he was 
held entitled to to account IVipp v. Bridgwater 
and Taunton Canal and Stolford Railway and Harbour 
Company, 29 Law Tim. Rep. 176. 

PUBLIC COMPANY [vol. 3, p. S22].— Jat»/- 
Stock Companies Act, 1856, see. 26'-Reetification of 
register --Irregularity -^Meeting for calls -^ Other 
meetings, — ^The power given to the superior courts 
of Uw or equity h^ the 26th section of the Joint- 
Stock Companies Act, 1866, to order the register to 
be rectified, was intended to avoid the inconvenience 
trismg (torn capricious or firivoloos objections on the 



part of the company, but the court will not entertain 
such an application where l^ere is an important 
question to be tried aa to the right of the applicant 
to have the register rectified. At an adjourned 
general meeting of tiie shareholders of a company, 
of which adjoiurnment notice was given by circulars 
sent to the several shareholders, but not by adver- 
tisemebt, as required by the deed of settlement, a 
proposition fbr a call was carried. A shareholder, 
who was present and voted at the adljoumed 
meeting, held not entitled to take advantage of the 
irregularity of the notice. Semble, if the shareholders 
had, in effect, notice of the meetings the want of 
compliance with the provisions of the deed by 
advertisement would not invalidate the proceedings 
at the meeting. The deed of setUement provided 
that in every notice convening a general meeting of 
the shareholders, the object of the meeting shoidd be 
specified. The transaction of business at the meeting 
foreign to the objects specified in the notice will not* 
make the whole meeting irregular. Be The British 
Sugar Refining Company, 26 Law Joum. 369. 

PUBLIC COMFAKT. — Railway company^ 
Lands Clauses Consolidation Act^ 1846, «. 92— Par< 
of building [vol. 1, pp. 449, 450].— Section 92 of the 
Lands Clauses Consolidation Act provides, *'that 
no party shall at any time be required to sell or 
convey to the promoters of the undertaking npart 
only of any house or other building or manufactory, 
if such party be willing and able to sell and convey 
the whole thereof." It has been held, whatever will 
pass with a house or building in any ordinary con- 
veyance is' '* part of a house, &c.,** within the mean- 
ing of the above 92nd section of the Lands Clauses 
Consolidation Act, 1845. Lands were purchased 
for the purpose of building alms-houses thereon, 
with a stipulation that the central portion of the 
design, containing the hall, library, and rooms for 
twelve inmates, should be erected within five years. 
The central portion was. erected, .a|id it was proposed 
to complete tiie design by building two side wings. A 
railway company served notice of their requiring to 
take a portion of the land upon which one of the 
proposed wings would stand if the design were com- 
pleted, the proposed line of railway passing close to 
the central part already built : Held, that the central 
building being an integral portion in itself, the I'snd 
required by the company was not part of the build« 
ing within s. 92 of the Lands Clauses Act, so that 
the company could be compelled to take the whole 
land ot none. Grosvenor v. Hampstead Junction 
Railway Company, 5 Week. Rep. 614, 

SETTING ASIDE DEED [vol. 8, p. 184],— 
Ignorance and mistake tis to its purport — Reconvey- 
ance, — In the following case, a deed was set aside 
upon the ground of ignprance and mistake as to its 






22 



THE LAW CHRONICLE. 



[July 1, 1867, 



purport and effect, no fraud or imdue influence in 
obtaining its execution being allowed, and the deed 
itself being inconsistent with the effect contended for 
by the grantee under it as against the plaintiff. 
Cox V. Burton, 6 Week. Eep. 646. 

SETTLEMENT. — Power of sate-— Extinguish- 
ment — Consent to sale. — ^The union of a life estate 
under a settlement, with the reversion in fee, 
will extinguish a power of sale and exchange in 
the settlement. A power given by will to sell 
estates which are the subject of a settlement, which 
also contains a power of sale, is in abeyance, so long 
as the limitations and trusts of that settlement re- 
main unperformed. A settlement was executed upon 
a marriage, by which large estates were settled to 
the use of J. A. G. for life, with remainder, to the 
intent that his wife, if she survived him, should re- 
ceive a jointure of £600 a year ; with remainder to 
the use of trustees for 600 years, to secure payment 
of the jointure ; with remainder to the use of other 
trustees for 2,000 years, to raise portions, and subject 
thereto, to the use of all the children of the mar- 
riage (except an eldest or only son), with an idtimate 
remainder to J. A. G. in fee. Power was also given 
to the wife to appoint £2,000, after her decease, in 
aid of her personal estate, and to create a term for 
securing i ts payment. A power of sale and exchange 
was also given to the trustees, " during the life of 
J. A. G., with his consent, and, for twenty-one years 
after his decease, with the consent of the persons 
entitled to the rents.^' J. A. G. died without issue. 
By his will, he devised the estates to trustees, upon 
trust for sale. The trustees, under the power in the 
settlement, sold the estates, but the title was ob- 
jected to : Held, that the power was confined by the 
limitations in the settlement, and that it was extin- 
guished ; that there was no person who could give 
any 'consent to-the sale ; and that, as the trusts of 
the settlement were unperformed, no presen^ power 
of sale existed in any one. WoUey v. Jenldns^ 26 
Law Joum. Ch. 879. 

SETTLED ESTATES ACT [vol. 3, pp. 106, 111, 
196, 209, 214]. — Leases and sales of-^Examination of 
married women, — ^By section 87 of the Settled Estates 
Act (vol. 8, p. 110), a married woman applying to 
the court is to be separately examined. It has been 
held, in two cases, by the Master of the Rolls, that 
the examination of a married woman, and her consent 
to any application intended to be made by her under 
the above act, must be obtained before the petition 
is presented. Semble, the solicitor appointed to take 
such examination must not be the solicitor acting in 
the matter. Re Brealy and Re Hadwen, 6 Week. 
Rep. 613, 614. 

SOLICITORS [vol. 8, pp. 263, 404].— -Parmer* 
— Liability of, for unauthorised use by one of the 



partners of the name of a person as plaintiff in a suU, 
— ^It is clearly settled tiiat to justify the use of a 
person's name as plaintiff in a suit in equity, a 
solicitor is bound to produce a written retainer, or to 
show by clear evidence a parol retainer unequivo- 
cally sufficient to bind the client ; and that in the 
absence of a written authority, the oath of a solicitor 
without more is insufficient to prove the retainer, 
where it is contradicted by that of the client. The 
following decision shows tlmt the coiut interferes sum- 
marily in such cases, and that a solicitor is answer- 
able for his partner's act. M., a jouember of a firm 
of two solicitors, M. and H., in 1847, without any 
authority given, by B., instituted a suit in B.'s name, 
as one of several co-plaintiffs, and carried it on for 
nine years, when B., on being served with a sub- 
poena for payment of costs of some unsuccessful 
exceptions, became for the first time aware of 
the unauthorised use of his name: Held, upon 
petition by B. in the suit, that M. was res- 
ponsible for the costs of the suit from beginning 
to end, and that H., though not personally cognisant 
of his partner's misconduct, was also liable, at all 
events, for costs incurred up to the time when, upon 
the dissolution, in 1849, of the partnership between 
himself and M., his name ceased to appear on the 
records of the Court as one of the solicitors for the 
co-plaintifiB in the suit. Semble, that if B. had, 
during the course of the litigation, become aware of 
the use of his name, his subsequently omitting to 
interfere actively to prevent its continuance would 
not per se have been sufficient to relieve the solicitors 
from liability to him for the costs. Re Manby^ 26 
L. J. 818, C 

STATUTE OF FRAUDS [vol. 8, index, tit,]— 
Agreement to answer the debt of another — Voluntary 
Agreement.— The Statute of Frauds, the 29th Car. 
2, c. 8, s. 4, enacts, ** that no action shall be brought 
whereby to charge any executor or administrator 
upon any special promise to answer damages out of 
his own estate, or whereby to charge the defendant 
upon any special promise to answer for the debt, 
default, or miscarriage of another person, unless the 
agreement upon which such action shall be brought, 
or some memorandum or note thereof shall be in 
writing, and signed by the party to be charged 
therewith, or some other person thereto by him 
lawfully authorised." The above provision statute 
does not apply to a case where the party giving 
the guarantee is himself liable to the demand 
which he is purporting to guarantee ; it must 
be exclusive debt, default, or miscarriage of a third 
person to bring it within the statute. A testator 
appointed his son and three other persons his exe- 
cutors and trustees. The son disclaimed and 
renounced probate, and afterwards purchased a por- 
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tion of the testator's property. The other legatees 
raised a claim for losses incurred by the trustees, 
and the son's solicitor wrote, on hb behalf, to the 
dainumts, agreeing to pay £3,000 in satisfaction of 
the alleged losses: Held, that this letter was not 
within ttie Statute of Frauds, as an agreement to 
answer the debt, default, or miscarriage of another ; 
and that it was not inyalid for want of consideration. 
The daim was, therefore, allowed against the son's 
estate. Orrell t. Coppock, 26 L. J. 269, C. 

TRUSTEE.— XuiM% of trustee for acts of co* 
trustee [vol. 1, p. 90] — Joining in receipt for sake of 
canformi^^WUful defouU [voL 1, pp. 408, 4(11].— 
In Bruce ▼. Stokes (11 Ves. 324) Lord Eldon thus 
stated the doctrine as to the liability of a trustee for 
the acts of his co-trustee : — ^^ At law, where trustees 
join in a receipt, primdfotde all are to be considered 
as haying received the money ; but it is competent 
to a trustee; and if he means to exonerate himself 
from that inference, it is necessary for him to show 
that the money acknowledged to have been received 
by all was in fact received by one, and the other joined 
only for conformity. In the case of executors ft has 
been said, and well said, to be otherwise." The 
following case carries out this decision, Y. C. Wood 
having held that the surviving trustee of a will 
cannot be made liable for wilful default in respect of 
purchase -money which was received from the sale of 
part of the testator's estate by a deceased co-trustee 
alone and misappropriated, though he joined in the 
receipt for the sake of conformity. Martindale v. 
Picquot, 5 Week. Rep. 552. 

WILL. — Condition — Dispensation by subsequent 
acts of testator — JRepubUcation — Confirmation. — 
Where a prohibition is attached to a legacy, and dis- 
pensed with by the subsequent acts of the testator, 
by a todicil confimdng the will generally, the legacy 
is confirmed, and the prohibition not reeved. 
VioleU V. Brookman^ 26 Law Joum. 309, C. 

WITNESS [vol. 3, pp.*221, 258].— Z>«cres /or 
administration — Affidavit of debt — Chancery Amend- 
ment Act — Cross-examination — Costs, — A creditor's 
affidavit filed in support of his claim for a debt, under 
a decree in an administration suit, is one uik>n which, 
under the 40th section of the Statute 15 & 16 Vic. c. 
86^ he can be cross-examined. One of the Vice- 
chancellors having made an order exparte that a 
person ordered to attend as a witness should pay the 
costs, the order was discharged as irregular. Cast v. 
Poyser^ 26 Law Joum. 353, C. ; 3 Law Chron. 
221. 

EQUITY PRACTICE. 

ACCOUNT. — Books of account^ evidence [vol. 1, 
pp. 341, 376, AbO}— Wilful defouU-^lb ^ 16 Vic. 
c. 86, s. 54.— With respect to wilful default, V. C. 



Wood said, in the following case, th^tit was not 
intended in Coope v. Caiter (2 De G. M. and G. 
292) to enlarge the general rule laid down by Lord 
Eldon, that to obtain an inquiry as to wilful defiiult, 
a case for such inquiry must be alleged, and one 
act at least of WilM defiiult proved, to the extent of 
entitling a plaintiff to an inquiry as to wilfiil de&ult 
upon a mere general and sweeping allegation. In a 
suit to administer the estate of a testator who had 
died in Jamaica in 1825, an account wa^ directed 
against the surviving executor, and the representa* 
tive of the deceased executor. In taking the account, 
the books of account, which were proved to have 
been recorded in the Jamaica court, were allowed to 
be taken as prima yacie evidence of the truth of the 
matters therein contained under 15 & 16 Yic c. 86, 
s. 54, without production of vouchers. Inquiry as 
to wilfiil default refiised upon a bill charging 
generally that assets to a certfun amount had beien 
received, and that, if they had not been received, the 
executors had been guilty of wilful de&ult. Sleight 
V. Lawson^ 5 Week. Rep. 589. 

ADMrniSTRATlON.-^ Accounts --Payment of 
charges upon real estate — Tenant for Ufe — Bemainder" 
man — Application of capital and income to discharge 
debts and interest, — Upon taking the accounts in a 
suit to administer real and personal estate, if a ques- 
tion arises between the tenant for life and the re- 
mainderman, as to tiie proper mode of applying the 
personid estate, the court will, if the justice of the 
case require it, for the purpose of seeing to what 
extent and in what form the real estate is to be 
exonerated by means pf the personalty, investigate 
the application of the personal estate, and proceed, 
as a general rule, upon the principle of 'applying the 
capital of the personal estate to pay the principal of 
debts, and the income of the personal estate to pay 
the interest of debts. Shore v. Shore^ 26 Law Journ. 
886, C. 

ELECTION [vol. 1, p. Z^V].— -Between proceedings 
at law and in equity — Specific performance — Action of 
trespass — Double remedy, — In general a party is not 
allowed to proceed at law and in equity at the same 
time in respect of the same matter : a suit for specific 
performance and an action for breach of a contract 
ca&not proceed concurrently, A. B. having filed a 
bill for specific performance of an agreement to 
assign to him the lease of a house, obtained an inter- 
locutory order for delivery up to him of possession 
and of the assignment. The assignment, which was 
thus obtained, was dated as of the time when pos- 
session was first claimed by the plaintiff. A. B. had, 
subsequently to this order, brought an action of 
trespass against the defendant, alleging, in odier 
counts of the declaration, special damages arising 
from breach of the agreeinent. Held, that B., who 
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had obtained the benefit of the assignment by the 
interlocotory order, could not avail himself of it to 
bring an action of trespass at the time that he was 
soing the defendant in eqnitj, and that he must 
elect, plaintiff not being allowed to sue in equity for 
specific performance of an agreement for the breach 
of which he has brought an action at law. Otdft 
Y. Montrate, 5 Week. Rep. 537. 

INTERPLEADER BILL.— TTma— ^»tt far new 
trial — A bill for an interpleader must be filed 
promptly and before Verdict at common law : a bill 
cannot be filed for the obtaining of a new trial, 
though, in rery distant times, this was permitted. 
The plaintiff was sued at law in December on an 
alleged contract with B. ; the particulars of demand 
were delirered in January following ; and the action 
came to trial in' February, when a verdict was given 
for B. After the trial it was discovered that the 
contract was really with a third party, M., and that 
the plaintiff was liable to an action by M. The 
plaintiff, in April, applied ibr a new trial, which was 
refhaed ; and he then filed a bill of interpleader 
against B. and M. : Held, on motion for an injunc- 
tion, that the bill was filed too late. LarahrU v. 
Brofrn, 5 Week. Rep. 588. 

INTERPLEADER BILL [vol. 8 pp. 281, 801]. 
^Affidavit of no coUusion [vol. 8, p. 297].— A bill 
of interpleader must be accompanied by an affidavit 
(see vol. 8, p. 297). Leave given (vaUat quantum) 
to file a bill of interpleader with an affidavit of no 
collurion by the plaintiff^s solicitor, the plaintiff 
being out of the jurisdiction. Larahrie v. Brown^'6 
Week. Rep. 588. 

SETILED ESTATES ACT [vol. 8, pp. 105, 111, 
196, 209, 2U, 286]— Ztfostt seUUd in chambers.-- 
Leases to be granted by trustees under the provi- 
nons of the Settled Estates Act, 1856, must be settled 
in chambers. Be Procter^e Settled EstaU, 29 Law 
Tim. Rep. 176 ; 8 Jur. N. S. 584 ; 6 Week. Rep. 
64B. 

THREATENING LETTERS [vol. 8, p. 894].— 
Contempt of court^Comndttal'^A threatening letter, 
addressed and sent, pendmg the suit, to the defen- 
dant by the plaintiff, was held to be a contempt of 
court, upon which to found an order for committal. 
SmiA Y. Lakeman^ 26 Law Jour. 805, C. 

COICMON LAW. 

ATTORNEY.— ^ifl of ooeU-r^ ^7 Vie.fi. 78— 
Name of court in which business don€--PartofbiU bad 
does not vitiate residue^ overruling vol. 8, p. 876, — 
The following is a most iinportant decision relative 
to the bills of costs of solicitors :-^Where an attorney's 
bill of -costs, delivered under 6 & 7 Vic. c. 73, con- 
tained items which were plainly applicable to pro- . 
ce^dings in sc^e one of the superior courts, but did 



not state in what court or courts jn particular, the 
business was done, the Court oi Queen^ Bench, 
confirming Keene v. Ward (18 Q. B. 515), and 
Cook V. Gillaid (1 Ell. and Bl. 26), held, that Hie 
bill of costs was sufficient, because it gave such in- 
formation to the defendant as would enable htm to 
obtain advice as to the expediency of taxation, which is 
all that was intended by the Legislature : Held, alsp, 
that the omission properly to designate a partienlar 
item, is not sufficient to disentitle an attorney to re- 
cover for that part which is open to no objections : 
Held, also, that if a part of the bill ife insufficiently 
stated, the attorney may recover on that part which 
is sufficiently stated (Haigh v. Ousey, 5 Week. Rep. 
528). As Uiis case is so important, we give a por- 
tion of the judgment of Lord Campbell. His Lord- 
ship said, ** I allow that a bill of costs ought to give 
to the client reasonable information, so that he mmy 
consult his- attorney as to the fiumess and reason^ 
ableness of the charges ; but I adhere to the rule 
laid down in Keene v. Ward (18 Q. B. 515), and in 
Cook V. Gillaid (1 Ell. and BL 26). I think that 
Patteson, J., in Keene v. Ward, takes the reason- 
able, sennble, and just view of the sutrjeet, when he 
says that the Legislature intended the client should 
have sufficient materials for obtaining advice ai to 
taxation ; and in Cook v. GiUard, we said that a 
client has no ground of objection to a bill who is in 
possession of all the information.that can reasonably 
be wanted for consultation on taxation. Now, ap- 
plying this test to this case, I think the bill tells the 
defendant all that the Legislature intended that it 
should. By the act, attorneys and solicitors are 
put under such stringent regulations, that they 
cannot condtict theur business as others do. It may 
be, and perhaps is,, well that there should be some 
regulations for the protection of chents; but the 
attorneys would have great reason to complain of 
vexatious regulations tending to prevent their ob- 
taining reasonable and just remuneration for their 
care and skiU. I dp not think the Legislature 
imposed upon them such a burden as it is contended 
for by counsel — ^vis., that another attorney, looking 
at the biU, may be able to say, without makiog any 
inquiry, whether the charged contamed in it are 
reasonable and fiur. With all respect for the autho- 
rity of the Court of Exchequer, I prefer to adhere 
to the rule we have laid down ui Keene v. Ward 
and Cook v. Gillard, that it is enough to show that 
the business was done in one of the superior oourti. 
Formerly, indeed, that rule was not applicable, 
because there was a different scale of costs for the 
three courts, but now they are all alike. Looking 
at this bill, a considerable part of it is unobjection- 
able, and if S!|ch part stood by itself, the plaintiff 
would be entitled to recover. Then is the plaintiff^s 
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right to recover for that part to be barred on ac- 
count of the bill containing other items which it is 
said are objectionable? Such a doctrine would be 
most unjust. When an attorney brings in- his bill 
for a long course of business, in which all the items 
are quite unobjectionable in themselves, is it to be 
said that because of an omission in a particular item 
he is to lose his action ? That would be most unjust, 
because the information could be very easily sup- 
plied. If the Court of Exchequer alone had decided 
this to be the law of England, and that the defen- 
dant could make such a defence, I should, have 
bowed to their decision ; but there are conflicting 
authorities upon this point, and, therefore, I prefer 
to abide by what I think right. I find there is a 
case decided by Tindal, C. J., in the Common Pleas, 
Waller r. Lacy (1 M. and G. 54), in which it is held 
that there is no such rule, but that the attorney may 
recover that' part of his bill which is unobjectionable ; 
the same doctrine is laid down in Drew v, Clifford 
(R. and M. 280). The Court of Exchequer, in 
Ivimey v. Marks (16 Mees. and W. 843), and the 
other cases cited, have come to a different conclu- 
sion ; but in this conflict of authority, I adhere to 
the decisions of the Common Fleas and of this court — 
namely, that a bad item does not vitiate the whole 
bill, but that the plaintiff may maintain his action 
for that part of the bill which is not open to objec- 
tion." Haigh v. OnSey, 8 Jur. N. 8. p. 523. 

ATTORNEY.— Negligence — Foreign biU,^ An 
attorney being instructed to take prc>ceeding8 against 
the acceptor of a foreign bill of exchange, brought 
an action against him in the name of his client ; the 
holder of the bill, without first ascertaining whether 
his clients title was complete by special indorsement, 
as required by the law <^f the foreign coimtry, and 
it being afterwards ascertained that there was no 
such indorsement, the action was discontinued : Held, 
that the attorney was guilty of such negligence as 
disentitled him from recovering the costs of the 
abortive proceedings. Long v. Orsi^ 26 Law Joum. 
127, C. P. 

BILLS OF SALE [vol. 3, pp. 46, 87, 259].— 
Registration Act — Instrument purporting to be a demise 
by the transferee ofgoods^ a bill of sale within the act, 
— ^The following decision shows that the courts will 
not defeat the intention of the Bills of Sale Registra- 
tion Act by allowing any colourable exception. An 
instrument reciting a sale of certain chattels by A. 
to B., of which sale, however, there was no other 
evidence, purported to be a demise of the chattels by 
B. to A. at a certain rent payable' quarterly, with a 
proviso entitling B. to enter and take possession if 
the rent should be unpaid for ten days after any of 
the quarterly days of payment, or if execution 
should issue against the goods of A. : Held, that the 



instrument was a bill of sale requiring registration 
under 17 & 18 Vic. c. 36. PhiUips v. Gibbons^ 
5 Week. Rep. 527. 

BUILDING SOCIETY [vol. 3, p. 395].— Con- 
struction qf rules — Reasonable rule — Forfeiture oj 
share by non-payment of subscription — Waiver of 
forfeiture. — By the 33rd rule of a building socie^ 
it was provided, that every member should pay 10s. 
per share subscription at every monthly meeting ; 
and any member, not having executed a mortgage to 
the society, continuing to neglect payment of his 
monthly subscriptions for six consecutive monthly 
nights should tiiereupon cease to be a member of 
the society, and forfeit all his interest therein. By 
other rules, the entire management of the society 
was vested in twelve directors, five to be a quorum. 
The plaintiff, a member (not having executed a 
mortgage), for seven consecutive months made 
default in payment of his monthly subscriptions, but 
on a subsequent monthly meeting night paid them 
to two of the directors, who attended for the purpose 
of receiving subscriptions, and they accepted the 
arrears, in ignorance of the stringency of the rule, 
and gave receipts for them. At the first monthly 
meeting after that, the directors resolved that the 
plaintiff had on the sixth default ceased to be a 
member of the society, and had forfeited all his 
interest therein; and they erased his name from 
the list of members, and returned him the arrears 
paid by him to the two directors : Held, that, under 
the Sdrd rule, the plaintiff had forfeited his interest 
in the society, and that the acceptance of the arrears 
by the two directors did not waive the forfeiture ; 
and that the rule was not unreasonable. Card v, 
Carr^ 26 Law Joum. 113, C. F. 

CARRIERS. — Railway company^ special contract 
— Party induced to sign in ignorance of terms, — If a 
person delivering goods to a railway company to be 
carried, is told by a derk of the company that a paper 
is a mere form, and, being unable to read it, is so 
induced to sign a special contract for the caniage of 
the goods, he is not bound by it. Simons v. Great 
Western Railway Company, 29 Law Tim. Rep. 182. 

CARRIER [vol. 8, p. 387].— Xom by leakage from 
casks — Negligence, — ^A carrier, who, by the terms of 
his contract, stipulates that he will not be liable for ' 
** leakage or breakage" is, nevertheless, liable if 
such leakage or breakage is occasioned by his own 
negligence. Phillips v. Clarky 29 Law Tim. Rep. 
181. 

CONTRACT.— 6?o(Mfe to be delivered ex first 
Parcel that arrivesr— Delivery at two different times,-^ 
Where a party contracts for goods to be delivered 
at one time, he is not bound to accept part thereof 
at one time and part at another ; but he must make 
his objection at the time of the first delivery. The 
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plaintifis contracted to sell to the defendant 200 tons 
of brimstone, ^^ to be delivered ex the first parcel of 
brimstone we have in the Tyne on onraccpnnt." 
On the 24th of Jnne, a ship arrived in the Tyne with 
a large cargo of brimstone. The plaintifis, having 
obtained leave from the owner to dispose of fifty Urns 
0.1 their own account, tendered the fifty tons to the 
defendant, who wished, to cancel the contract, and 
reftised to receive them. Another vessel having 
sabseqnently arrived in the l^me with brimstone, 
the plaintiffs, havinj^ in like manner obtained per- 
mission of the owner to dispose of it on their own 
accoont, on the 11th of July tendered 150 tons to 
the defendant in ftdfilment of the contract This 
portion also the defendant declined to accept The 
defendant never otrjeeted to the brimstone being 
offered to him in two deliveries : Held, that the 
plaintiffs had sufficiently tendered the brimstone 
pursuant to their contract to entitle them to recover 
in an action against the defendant for reftising to 
accept it. Lddemann v. Gray^ 26 Law Joum. 
162, Ex. 

CORPORATION.— i%i^WM» [voL 3, p. 899]— 
Munich corporation^ UabiiUy of^ for negligence of 
tervant-^PubUc duiy^ act done in performance of, — 
We have before (voL 3, p. 399) said, that where 
the law requires a man to perform a public trust, 
and casts a public duty upon him, clothing him with 
authority to carry it out, and he acts bondfde and 
gratuitously, he shall not be liable for the act of a 
person whom he necessarily employs ; but this does 
not apply to the case of a corporation not acting 
gratuitously. The municipal corporation of li. were 
empowered by Act <tf Parliament to do all the 
necessary acts for lighting the borough, and to supply 
the inhabitants wiA gas at such rates as should be 
Hgreed between them and the persons supplied ; and 
they were directed to apply tiie moneys received for 
the gasworks in paying off the mortgages and an- 
nuities secured thereon, and in payment of certain 
expenses connected with their gasworks ; and as to 
the residue of such moneys in and towards the 
improvement of the township of M. ; and they were 
authorised for a period of ten years to apply such 
portion of the residue as they may think fit, not 
exceeding one moiety thereof, towards payment of 
the annual expenses to be incurred in supplying the 
inhabitants of the borough with water, and in reduc- 
tion of the water-rate. While servants of the 
corporation were fixing a gas- pipe in a public street 
in M., by theur negligence a piece of metal was 
projected with violence, and struck a passenger, and 
put out his eye: Held, that an action was main- 
tainable against the corporation for the damages 
so occasioned, upon the ground that the case did not 
come within the authority of the cases applicable to 



trustees for the public, performing public duties 
purely gratuitously. Scott v. Mayitr^ jrc., of Man- 
chetter, 5 Week. Rep. 598. 

FEROCIOUS ANIMAL [vol. 2, p. 229].— 
Damage by — lAabUity of owner of dog — Scienter. — ^An 
act of ferocity by a dog, if known to his master, 
renders him liable fiir any future acis of ferocity, 
though of a difi^rent nature ; so where in an action 
against li. for the value of sheep destroyed by M.^s 
dog, there was evidence that fiiur years ago he had 
attacked and bitten a child, and that it was known to 
M. : Held, that M. was liable for the damage caused 
by the destruction of the sheep. Gtsttnng v. Morgan^ 
5 Week. Rep. 536. 

INSOLVENT DEBTOR.— iVcir security for debt 
from whick diticharged— -Redemption of mortgage — 
BondStatuU 1 fr 2 Ftc. c. 110, «. 91.— The 1 & 2 
Vie. c. 110, s. 91, enacts, that '^ after any person 
shall have become entitled to the benefit of this act 
by any such adjudication as aforesaid, no writ of 
feri facias or elegit shall issue on any judgment 
obtained against such prisoner for any debt or sum 
of money with respect to which such person shall 
have so become entitled, nor in any action upon any 
new contract or security for payment thereof, except 
upon the judgment entered up against such prisoner 
according to this act'^ The following decision on 
this provision is very important — the question 
depending on this : Is the transaction between the 
debtor and creditor, the giving of a new security, or 
is it in truth a purchase ? C. was discharged under 
the Insolvent Debtor's Act, 1 & 2 Yic. & 110, fix>m' 
a debt secured by mortgage, and in respect of which 
judgment had been obtained, which had been regis- 
tered. Subsequently to his discharge, the mortgage 
was assigned by the mortgagee, B., to A. C. was 
a builder, and the judgment standing against him 
was & hindrance to his business. It was agreed 
between A., and B., and C, that the mortgage 
should be given up, satisfaction of the judgment 
entered on the roll, and that C. should give his 
bond, in which another should join as surety, to 
secure the residue of the money, which was then 
secured by the mortgage ; and in pursuance of that 
arrangement, C. gave his bond to A., and A. sued 
upon it. C. contended that it was a new contract or 
. security for payment of the debt from which he 
had been discharged, and was made void by the 
1 & 2 Vic. c. 110, s. 91 ; but the jury found that the 
intention was, that C. should purchase the plaintiff's 
interest in the mortgaged premises, and get rid of 
the judgment : — Held, that the transaction was not 
the giving of a new security for the old debt, and 
that A. was entitled to recover on the bond. 
Ambrose v. Cooib, 5 Week. Rep. 583. 
LEGACY DUTY [vol. 3, pp.; 96, 122}.— English 
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properUf — Scotch railway shares, — A testator pos- 
ceased of Engliwh and Scotch peraonalty, his exe- 
cutor proyed in England for the entirety, and had 
not presented any inyentory in the Scotch courts, 
or pai4 the duty there on the Scotch personalty : 
Held, that the executor was liable. The Attorney- 
General r. Higgms^ 29 Law Tim. Bep. 184. 

MISJOINDER OF DEFENDANT [voL 1, pp. 
67, 128, 418].— CostfiMm Law Procedure Act^ 1^2^ 
a. 87 — Amendment after verdict — StrUang out one de- 
fendaniPs name after verdict ftfr him, — Where, in 
ccHitraet, too many defendants are joined, ao that 
there is a verdict for one of them, the plaintiff can- 
not recQyer against the others (toL 1, p. 66). 
Indeed, the Common Law Procedure Act, 1854, s. 
137 (toL 1, p. 67), gives the judge power to amend 
by striking out the name of a defendant ; it has, 
however, been decided, that this applies to a case 
where a defendant is erroneously joined by a mis- 
take, and not to a case where he is joined in order 
to tiy the question whether he *is liable or not 
Therefore, where the jury found for the plaintiff as 
against one of two defendants, and for the defendant 
as against the other, upon an application to strike 
out Uie name of the defendant, who was not liable, 
it was held, that this was not a case within the above 
section, and that, even if it was, it was not a proper 
case for its application. WiUans- v. Alexander and 
SteeU^ 5 Week. Rep. 610. 

PATENT [vol. 8, pp. 169, 183, 896].— Potent /or 
combination^ infiingement of — Evidence of former 
specification — Conetruction of specification — Order for 
particulars of specification^ j-c., not complied with 
[vol 1, p. 16]. — A patent for an improved combina- 
tion is not a claim that each part of the invention is 
new. A patent for an improvement in a patented 
invention, if confined to an improvement, is not an 
infringement of the former patent. A patent for 
combination may be infringed without using the par- 
ticular combination patented ; and a taking and using 
one of the subordinate parts which was new and 
material in the patent process, may be an infringe- 
ment, although the other subordinate parts, whether 
new or not, were not taken nor used. In construing 
a spedfication of a patent for a combination improv- 
ing upon a well-known process, a person applying 
the invention must be taken to know former specifi- 
cations referred to in the specifications of the patent 
in question. A notice by the defendant to plaintiff 
to admit aU plaintiff's specification between 1840 and 
1850, is not a compliance with a judge's order, order- 
ing the defendant to give names and dates of plain- 
tiff's specifications intended to be used on the trial, 
or that they should be excluded. ^Therefore, evi- 
dence of a specification in 1849 was held properly 
pLcluded ; nor can it be read to show its possible 



bearing upon the construction of one of the specifi- 
cations in issue on the trial. Lister v. Leather^ 6 
Week. Bep. 603. 

OOMMOK LAW FRACTICB. 

ARBITRATION.— ^c^minulertn^ oaOr-Z ^ 4 
WiJL 4, c. 42, s. 4,1— 'Order of r^erencs.— Power to 
examine witnesses on oath is given to arbitrators by 
the 3 & 4 Will. 4, c. 42, s. 41, but it is only on the 
conditions mentioned in the statute, and it has been 
decided that unless the order of reference at Nisi 
Prius expressly gives an arbitrator power tb swear 
the witnesses, the statute does not enable him'to 
administer an oath. Simmonds v. JbfoM, 5 Week. 
Bep. 559. 

ARBITRATION.— CompiOwry [vol. 3, pp. 22, 
225, 386]— 17 J- 18 Vie c, 126, s. 8— -Accouats— 
Amendment of particulars after reference. — There is 
a difference with respect to the interference of the 
court, between a reference by consent, and one which 
is compulsory under the 17 & 18 Vic. c. 125 : in 
thp former case, the parties having consented to one 
thing, cannot be made to consent to another. The 
court has power, after the reference of a cause in- 
volving mere matters of account to a master, under 
the 17 & 18 Vic. c. 125, s. 3, to amend the particu- 
lars of demand, and also the order of reference. 
G^bs Y. Knight, 5 Week. Rep. 562. 

ARBITBATION.— Award — JEfectment—Me^ne 
profits—Beference of " matters in difference " — Lands 
taken by railway company, — ^The following decision 
as to what is included in a reference to arbitration 
where lands are to be taken by a company may be 
useful to the practitioner, as a guide in any similar 
case : — Lands were taken by a railway company for 
the purposes of their railway, and a sum was paid by 
them into the Bank of England in respect thereof. 
The owner of the land brought ejectment against the 
company, and by consent the action, and all matters 
in difference between the parties, were referred to 
arbitration ; and by the reference, the arbitrator was 
to decide ^^ what sum should be paid by the defen- 
dants to the plaintiff as the price of, or compensation 
for, the land of the plaintiff which the defendants had 
taken for the purposes of their railway, the plaintiff 
thereby consenting and agreeing to make and execute 
such a conveyance to the defendants, and by such par- 
ties as the arbitrator might direct." The arbitrator 
made his award, directing that a vierdict entered for 
the plaintiff in the ejectment should stand, and 
^' that the sum of £719 4b. should be paid by the 
defendants to the plaintiff, as the price and com- 
pensation for the land of the plaintiff which the 
company had, at the time of making the order of 
reference, taken for the purposes of their railway • 
Held, that the reference and the award included all 
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that should be paid for the taking of the land by the 
company, and, therefore, that an action for the 
meme profits could not be brought against the com- 
pany. SmaUey v. The Blackburn Railway Company^ 
5 Week. Rep. 521. 

EQUITABLE DEFENCES [vol. 3, pp. 801, 
824, 345]. — Allowance ofy with legal defences — 
Practice — Terms — Claim for damages — Cross action. 
— ^Although, where a defendant pleads an equitable 
plea alone, he may possibly have a right to plead it 
without the leave of the court, yet, where he applies 
for leave to plead i^ with other and legal pleas to the 
same matter, this is an application to Uie discretion of 
the court or judge, and that discretion will be exer- 
cised with regard not only to the matter of the equit- 
able plea itself, but to all the circumstances under 
which the application is made. And although the plea 
itself is one which the court might be disposed to 
allow to be pleaded, yet (especially where the appli- 
cation is by way of appeal from the decision of a 
judge at chambers), if there are circumstances show- 
ing that it is pleaded for delay (as if there is an 
absence of any affidavit as to its truth, and of any 
authority to show that it discloses grounds for an 
unconditional injunction in equity, and the defen- 
dant is under terms to try at the next sittings or 
assizes), and a court of equity would probably only 
grant an interim injunction on the condition of the 
money being brought into court, and the defendant 
declines this condition, the court will refuse leave to 
plead the alleged equitable defence. Under such 
circumstances, leave was refused, on an action for 
money lent, to plead, by way of equitable defence, 
that the m6ney was advanced on the security of 
consignments of goods to be sold by the plaintiffs, 
and out of which they might have reimbursed 
themselves, had they not wrongfully and improperly 
sold the same for less than the best market prices. 
Atterhury v. Jarvie, 26 Law Joum. 178, Ex. 

NEW TEilAL.— Statements by jury on trial^Not 
satisfactory, — Upon a question whether it had been 
fraudulently agreed between the plaintiff and the 
defendant that the plaintiff was to conceal a certain 
matter from a third person, the jury found a verdict 
for the plaintiff, and one of them at the time said 
that it was a thing that was done every day. There 
was no evidence of such agreement having been 
expressly come to, and it was contended that it was 
tacitly understood : Held, that it was a question for 
the jury, and, as they had determined it, the verdict 
ought not to be set aside because an expression had 
been made use of which was not satisfactory. 
Rankin v. Payne^ 29 Law Tim. Rep. 182. 

PLEA.— Xearc and Ucence— Contract—Trespass, 
— ^The defence of leave and licence is used where the 
action is for a trespass, but it is quite inapplicable in 



the ease of an action for a breach of a contract, the 
term '* exoneration " being the appropriate and 
analogous expression. Dobson v. Espie, 5 Week. 
Rep. 560. 

PLEADING. — Replication on equitable grounds — 
[voL 3, pp. 129, 264]— fFAa/ equitable replication 
allowed — Demurrable matter. — A replication on equit- 
able grounds, setting up matters which, if they bad 
been alleged in the declaration, would have rendered 
the declaration demurrable, is bad. Reis v. Scottish 
Equitable Life Assurance Society^ 5 Week. Rep. 592. 

STAYING PROCEEDINGS.— ConcttrrcfU suits 
at law and equity — Common Law Procedure Act^ 1852, 
15 J- 16 Vic. c. 76, s. 226.— By the Common Law 
Procedure Act, 1852, s. 226, a court of law is 
empowered to stay an ' action when it is restrained 
by the Court of Equity. But it has been decided 
that a court of law will not stay an action, on the 
ground that there is a suit in equity pending, in 
which the same demand comes in question (even 
although the demand is for a debt, as to which and 
other demands the plaintiff at law haa, in the suit in 
equity, consented to a decree for an account), where 
the Court of Equity has not stayed the action by 
injunction; the court at common law having no 
jurisdiction to stay proceedings on such a groui|d, 
and the provision in the Common Law Procedure 
Act, 1852 (15 & 16 Vie. c. 76, s. 226), only applying 
where the Court of Equity has stayed the action by 
injunction. Pearse v. Robins^ 26 Law Joum. 
Ex. 183. 

BANKBUFTCT. 

DEED OF ARRANGEMENT [vol. 2, pp. 180, 
213, 279, 410].— ^anikrupf Consolidation Act— Re- 
quisites of deed of arrangement, all creditors to share^ 
notices of suspension, payment, and deed. — ^The fol- 
lowing is an important decision as to the validity of 
a deed of arrangement. To an action on a bill of 
exchange, the defendant pleaded that on the Ist of 
February, 1856, he suspended payment ; that a 
deed of arrangement was subsequentiy signed by 
six-sevenths in number and value of his creditors, 
whereby it was agreed that the estate of the defen- 
dant should be administered, and the assets payable 
and distributable amongst the creditors, in the same 
manner as they would be payable and distributable 
if the defendant had been adjudicated bankrupt on 
the 12th February, 1856, and as if the debts'of the 
parties or party thereto had been proved on the said 
12th of February ; that the said deed contained a 
covenant on the parts of the creditors, parties 
thereto, not to proceed against the defendant at law 
or in equity, to recover the amount of their debts ; 
and that plaintiff was requested to sign, and that 
three calendar months^ notice had been given by 
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dftfendmt to pUintiff of hu faspension, and of the 
deed. The pUintiff demmred to this plea, and 
leljring on the eases of Usher t. Bell (12 C. B. 868), 
Titlej T. Taylor (1 Ell. and BL 621, 589), Sarpent t. 
Bibby (5 H. of L. Cas. 587), March t. Warwick 
(1 Hurl, and Nor. 158), Gibbons t. Givalor (8 G. 
B. 488)', contended, first, that it was not stated that 
the defendant, had resided or carried on business for 
.six calendar months next immediately preceding 
his snspennon of payftient within the district of any 
eoort of b aukt u piey , and to bring the case within 
the act, he should have resided or carried on busi- 
ness within the district of one and the same^ court 
of bankruptcy nnce, otherwise no court would' have 
jurisdiction over the arrangement; secondly, the 
deed did not provide for the distribution of the de- 
fendant's estate in bankruptcy, since it only pro- 
vided fw distribution amongst ^treditors, parties to 
the deed ; thirdly, it only provided for distribution 
among thote who were creditors on the 12th of 
February, 1856, and the deed might not have been 
made till after then ; fourthly, it excluded from dis- 
tribution creditors who sued the defendant; fi^y, 
it did not^appear that the plaintifis were requested 
to sign, or had notice of the deed after it had been 
signed by the six-seyenths of the creditors, as re- 
quired by^ the act, and until then, it was not a deed 
which they were bound to acquiesce in; sixthly, 
it did not appear that the plainti£5i had notice that 
the deed had been signed by six-seyenths of the 
creditors : the Court of Exchequer, however, held, 
that the above deed entitled all the creditors to share 
m the distribution of thedefendanVs estate, and that 
the covenant only bound those signing thedeed^ iuid 
that there was sufficient averment of the three 
months* notice of suspension of payment, and of the 
deed of arrangement M^Naught v. RusteU, 28 
Law Tim Rep. 808. 

EQUITABLE MORTGAGE.— Poficy of ii«tir- 
€tnce — Right of equitable mortgagee to be repaid pre- 
miunu — Official assignee ordered to join in a surrender 
to the office, — An equitable mortgagee of a policy of 
assurance is entitled to be repaid the moneys ex- 
pended by him in keeping up the policy, as well as 
the amount of his advances. Where the mortgagor 
of a policy of assurance, and his assignees had lain 
by for several years, and permitted the equitable 
mort^gee to pay all the premiums as they fell due, 
to an amount exceeding the present vidue of the 
policy, they will be considered as having abandoned 
all claim to the policy, and the creditor's assignee 
being dead, the official assignee will be directed to 
join with the equitable mortgagee in making a good 
t- tie to the office on a surrender of the policy. Re 
£/»teA, 29 Law Tim. Rep. 186. 

EQUITABLE MORTGAGE [vol. 8, pp. 197, 198, 



258, 881].— BtZ29 of Sale Act—Registration under 
[vol. 8, pp. 45, 87, 259].— JVarfure* [vol. 8, p. 87]— 
Order and disposition clause [vol. 8, pp. 888, 334, 
881, 892].— Deposit of title deed accompanied by a 
memorandum in these terms: — **As a collateral 
security, I hereby make over to you all the interest 
I have acquired in my sugar refinery, at, &c., and 
in the machinery and effects therein, foot which pur- 
pose I place in your hand« all the documents relat- 
ing thereto ;" with fuU power to the mortgagee at 
any time without notice to sell, and satisfy his claim, 
and all expenses, &c. This memorandum was not 
registered under the 17 & 18 Vic. c. 86. The mort- 
gagor subsequently filed a declaration of insdlvency, 
and the mortgagee put a man in possession of the 
machinery, but the mortgagor continued in posses- 
sion of die premises up to the time of his bank- 
ruptcy : Held that the premises must be considered 
to have been in the actual occupation of the bank- 
rupt, and that, therefore, the memorandum not 
having been filed under the Act, the movable 
machinery and effects were in the apparent posses- 
sion of the bankrupt at the time of the bankruptcy. 
Re Pollack, 29 Law Tim. Rep. 185. 

MUTUAL DEBTS AND CREDITS.— &< o#.— 
Where mutual debts and credits exist between the 
bankrupt and a creditor, and no specific appropri- 
ation of sums advanced by the bankrupt to the cre- 
ditor, although at the time of the advances being 
made the latter was actually indebted to, and was 
also under large liabilities upon accommodation bills 
accepted by him for the bankrupt, but which were 
not then due, the creditor may not set off the ad- 
vances made to him against his debt, and prove for 
tiie difference. ExparU Griffiths, 29 Law Tim. Rep. 

186. 

OFFICIAL ASSIGNEE.— 5fcofe of charges Jy— 
If by the terms of a contract entered into by the 
bankrupt, the amount to be paid by instalments, 
none of which were payable at the time of the bank- 
ruptcy, the official assignee may treat each instal- 
ment as a separate debt, and charge commission ac- 
cordingly ; but where the debt at the time of the 
bankruptcy was due in its entirety as one debt, and 
the official assignee receives the amount by instal- 
ments, he will be entitled to his per centage as upon 
one debt only. Re Mare, 22 Law Tim. Rep. 185. 

ORDER AND DISPOSITION.— JJwcrwowary 
interest in personalty. — Insolvency followed by bank' 
ruptcy, — ^In Exparte Newton (4 Deac. and Chit. 188), 
the bankrupt took an assignment of a reversionary 
interest imder a will, and deposited it with bankers, 
no notice having been given to the executors, and it 
was held not to be property within the order and 
disposition of the bai^upt. At the same time some 
observations were made in that case as to whether a 
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reTenoonary interest to which he waa entitled could 
erer be held to be within the clause of order and 
disposition. Policies o^ assurance had been held to 
be so, but there was no instance of a reversionary 
interest having been so held. It was no doubt true 
that the persons entitled might deal with a rever- 
sionaiy interest by assignment, so that it would pass 
to a purchaser for valAe ; but no authority for the 
proposition being to be found, V. C. Wood, in the 
following case, stated that he was not disposed to 
make the first decision, bringing such property within 
the order and disposition clause of the Bankrupt 
Act. A. B., who was entitled under his father's 
will to a reversionary interest in personalty ex- 
pectant upon the lifo of his mother, took the benefit 
of the Insolvent Debtors' Act in 1842. In 1854 he 
became bankrupt, and in 1856 the reversionary 
interest fell into possession : Held, as between the 
assignees in insolvency and bankruptcy, tiiat the 
reversionary interest was not within the order and 
disposition of A. B. at the time of his bankruptcy, so 
as to pass to his assignees thereunder, and thi^ the 
assignee in insolvency was entitied. Beg, v. Rawhone^ 
6 Week. Rep. p. 436. 

PROTECTION.— /n/a»<—7V(Mfcr debtor's petUUm 
— Debts contracted by on inftint, — The debts and 
liabilities incurred by an infimt during infancy must 
be set forth in schedules under the Protection Acts. 
Be Brooke^ 29 Law Tim. Rep. 88. 

RRHFi A RING.— ^Zajws of twenty-one dayt— Bank- 
ruptcy Consolidation Act^ s. 12. — ^The commissioner 
is not precluded from rehearing an application, 
although the twenty-one days limited by the 12th 
section of the Bankrupt Law Consolidation Act, have 
expired, if fresh evidence has been discovered. 
EzparU Imbert^ 5 Week. Rep. 542. 

SCHEDULE. — Statement of interests inproperty, — 
The court requires, in an insolvent's schedule, a 
distinct statement of property and interests in pro- 
perty, and if parted with, how it has been parted 
with. Be Portman^ 29 Law Tim. Rep. 83. 

SUBSEQUENT PROPERTY.— iVocwdf coming 
into court — Equitable jurisdiction of the court to aUow 
costs, ^., of adverse claimants, — ^Ilie Insolvent Debt- 
ors' Court, under special circumstances, and by con- 
sent of all parties interested, will exercise an equitable 
jurisdiction in reference to adverse claims upon 
property passing to an assignee. A policy of insur- 
ance passed to the assignee, but not having been 
disclosed in the schedule, having been subsequentiy 
deposited : Held, that the court may award to the 
depositor out of the proceeds of the policy such sum 
as the equity of the case demanded. Be Lang, 28 
Law Tim. Rep. 812. 

TRADER-DEBTOR SUMMONS.— DifdWir^n^ 
summons on non appearance of Debtor, — Semble, the 



Court of Bankruptcy has no power upon the applica- 
tion of a creditor who has served his debtor with 
a summons under sec. 78 of the Bankrupt Act, 1849, 
and in the absence of the debtor, who does not 
appear to the summons, to order the summons to 
be discharged. The usual course in such a case is 
to indorse upon the summons a memorandum that 

the debtor does not appear. Be 28 Law Tim. 

Rep. 311. 

OOUMTT OOUBTB. 

APPEAL [vol. 1, pp. 134, 315, 851, 458 ; voL 2> 
p. 36] — NoHce of appeal, statement of grounds in juris" 
dicHon—Bule 14, 13 j* 14 Vic. c. 61, s. 14— Constmc- 
tive service — Second notice — Leaving notice outside at" 
tomey's office, — ^Rule 14 ci the Rules and Orders for 
County Court Practice, 8th December, 1856, provides 
that "The notice. of appeal shall be in writing, and 
shall state the grounds on which the party appeals, 
and shall be signed by the appellant, his attorney ox 
agent, and such notice shall be sent to the registrar, 
as well as to the successfiil party, by post or other- 
wise.*^ It has been decided that, in county court 
appeals, the statement of the grounds in the notice 
of appeal mentioned in the above rule is not a con- 
dition precedent to the jurisdiction of the superior 
court to hear the appeal, but a requirement for the 
information of the court below. The plaintiff in 
an action against two defendants, served a notice of 
appeal on all the parties ; but it did not state the 
grounds. He then, within ten days, mentioned in 
the County Court Act, served a second notice, 
stating the grounds, on the registrar, and on one of 
the defendants, and on the tenth day posted to the 
other defendants the same notice, which, according 
to the course of tiie post, ought to have been de-' 
'livered the same evening, but it was not received till 
the eleventh. day. The plaintiff also, within the ten 
days, attempted to serve the notice on the defend- 
ant's attorney, but the office was shut up (as it was 
to be presumed from the affidavits) for the purpose 
of preventing such service. The parties afterwards 
went before the county court judge, who properly 
signed the case for appeal ; but the respondent then 
protested that the notice of i4>peal was insufficient : 
Held, upon tiie &cts above, that the superior court 
had jurisdiction to hear the appeal ; and that there 
was no suffident irregularity in the notice of. appeal 
to take away such jurisdiction. Semble, also, that if 
the second notice of appeal which the plaintiff en- 
deavoured to serve on the respondent's attorney had, 
under the circumstances, been left outside his office^ 
such service would hsve been valid. Evans v. 
Matthews, 5 Week. Rep. 404. 

COSTS. — Application to deprive plaintiff qf costs — 
Carrying on business in district — Temporary workshops 
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tofidfl a eontraet — ^Upon an application to depriye 
the plaintiff of coatB, it appeared that the defendant 
was a builder, who had been employed to fit up cer- 
tain houses in the connty court district, where a 
material part of the cause of action arose, and that 
fi>r the* purpose of performing the contract he had 
set-up workshops and counting-houses there : Held, 
nerertheless, that as the works there were only set 
up for the purpose of the particular job, and his per- 
manent business was elsewhere, he did not carry on 
his business there within the meaning of the County 
Court Act QcrtkU t. HarrU^ 29 Law Tim. 
Bep. 75. 

FRIENDLY SOCIETIES' ACT.— /um^fictMrn of 
county court omtted where reference clauses, — ^Where 
the rules of a friendly society provide for reference 
of disputes to a committee of the society, the county 
court has no jurisdiction. Turner y. Seott^ 28 Law 
Tim. Bep. 378. 

CBDCINAL LAW. 

APPEAL [vol. 2, p. 67].— Order to enter eontinu" 
ancee — Appeal againH ntte — Respite, of — Fresh 
grounds of appeal — Where the Court of Queen's 
Bench has ordered a Court of Quarter Sessions to 
enter continuances and hear an appeal against a rate, 
the appellant must proceed upon the original notice 
and grounds of ai^>eal which the Court of Queen's 
Bench has ordered the sessions to enter and hear. 
Beg. V. Eyre^ 5 Week. Rep. 583. 

APPEAL [vol. 2, p. 57].— Poor-rate [vol. 8, 
p. 882] — Costs — Notice of appeal against rale of 
reasonableness of'^Entering and respiting of appeal, — 
By the 17 Geo. 2, c. 4, notice of appeal against a 
poor-rate is to be given, and the appeal to be entered 
at the next practicable sessions ; but if it appear to the 
juices that reasonable notice of appeal has not been 
given, they are to a^oum the appeal to the next 
quarter sessions, and then and there finally hear and 
determine the same. The Court of Quarter Sessions 
have no power to enter and respite an appeal against 
a poor-rate when such notice is a good and reason- 
able notice, and has been given in proper time ; 
therefore, where upon an appeal against a rate 
where reasonable notice of appeal has been given 
in due time : Held, that the sessions were right in 
refusing to enter and respite the appeal, and in 
ordering the appellant to pay costs to the respondents : 
Held, also, the notice of appeal was a valid notice, 
although it contained a notice that the appellant did 
not intend to try at the next sessions, but would 
apply for a respite, the respondents having given 
notice that they should oppose such application. 
Ueg, V. JETyrc, 6 Week. Rep. 532. 

BASTARDY [voL 8, p. 96].— i4^iafion order-^ 
Residence of applicant for affiliation summons — Juris- 



diction of magistrates— Perjury, — Under the 7 & 8 
Vic. c. 101, 8. 2, and the 8 & 9 Vic. c. 10, a. 10, it is 
not competent for the mother of a bastard child, 
firaudulently, or for an improper purpose, to go out 
of the jurisdiction of the district in which she resides 
in order to affiliate her child. On an indictment for 
perjury on an affiliation summons, it appeared that 
the woman returned firom service to her parents to 
be confined, and then went to lodge at D. for the 
purpose of affiliating her child. The petty sessional 
division to which she applied did not include the 
residence of her parents, but included D., and she 
went there for her own convenience, and without any 
improper reason. After the order, she went into 
service without returning to her parents, and she 
stated that she meant to leave D. immediately after 
the order, and she did leave the next day. She 
lodged at D. three w^eks before she applied for the 
summons. The jury found that she had no other 
home than D., and that she resided there, if in law 
she could be considered to do so : Held, that her 
residence was at D., and that the magistrates of the 
pe.tty sessional dirision to which she applied had 
jurisdiction. Reg, v. Hughes^ 5 Week. Rep. 526. 

BURIAL BOARDS [vol. 2, pp. 127—129].— 
General Burial Act, 18 J- 19 Vic. c, IZS—Select vestry 
under local act not a vestry unthin the meaning 15 ^ 16 
Vie. c. 85; 16 fl- 17 Vic. c, 184; and 18 J- 19 Vu:. 
c. 128. — ^A select vestry established under a local 
act, which enacts ** that it is to be deemed a board 
of guardians for the relief and management of the 
poor, and to be subject to the rules, &c., of the poor- 
law board, and to exercise and perform the duties of 
guardians,'* is not a select vestiy within the meaning 
of the 15 & 16 Vic. c. 85, s. 52, having the right to 
appoint a burial board. Reg. v. Gladstone, 5 Week. 
Rep. 580. 

BURIAL. — Misdemeanor — Removal of corpse from 
a burial ground belonging to a congregation of dissenters. 
— 1\ is a misdemeanor at conmion law to remove, 
without lawful authority, a corpse from a grave in a 
burying ground belonging to a congregation of Pro- 
testant Dissenters, although the motive of the person 
so acting may be pious and laudable. Reg. v. Sharpe, 
28 Law Tim. Rep. 295. 

COLLECTORS OF POOR RATES.— 7«ft-y— 
Removal ofpoor-rate collector — Majority of vestrymen 
present must vote — Effect of insufficient removal of 
officer, — ^The-18Greo. 8, c. 74, s. 14, enacts that the 
churchwardens, overseers, and vestrymen of Christ- 
church, or the m^jor part of them, may from time to 
time appoint and remove collectors of the poor-rates, 
and appoint others in tiie room of the collectors 
removed : Held, that a majority of jthe vestrymen 
present at a meeting for the dismissal of a collector 
must concur in voting for the dismissal, and that a 
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minority of those voting, if not a minority of those 
present, was not sufficient : Held, also, that a collec- 
tor who had heen remoyed from his office by a 
majority of Yotes only, snch nugority not being a 
majority of the vestrymen present (some declining to 
vote), was still legally the collector, and entitled to 
collect the rates, and to have the rate books ibr that 
purpose. Reg, v. The Overseers of Christchurch^ Mid- 
dlesex^ 28 Law. Tim. Rep. 855. 

COSTS OF CROWN [vol. 2, pp. 58, 121, 227]. 
— Prwilege of (he Crown as to costs — Effect o/" 18 jr 19 
Ffc. c. 90 — Recise information — Stage carriages — 
Appeal to quarter sessions against acquittal, — Sees. 
1 and 2 of the 18 & 19 Vic. c. 90, do not apply to 
informations laid by excise officers before magistrates, 
or to proceedings at quarter sessions upon appeal from 
their decision. Where, therefore, an excise officer 
had laid an information under the 2 & 3 Will. 4, c. 
120, s. 27, against the driver of a stage carriage 
for plying without a licence, and the defendant being 
acquitted, the excise officer appealed to the quarter 
sessions, where the acquittal was confirmed : Held, 
that that court had no jurisdiction to order that the 
costs of the appellant should be paid by the excise 
officer. Reg, v. Beadle, 29 Law Tim. Rep. 76. 

COROWE^n.'-AUowance by justices o//«cs.— The 
justices are the proper persons to decide whether an 
inquest has been duly held. Under the 25 €reo. 2, 
c. 29, the justices at quarter sessions have a discre- 
tion to disallow the coroner his^fee of 20s. for holding 
an inquest, if they are of opinion that such inquest 
was not "duly taken — t. e., unnecessarily taken. 
Sembte, that under the 7 Will. 4 and 1 Vic. c. 68; 
8. 8, they are bound to allow the coroner his fee of 
6s. 8d., if an inquest has in fact been taken. Reg, v. 
Justices of Olaucesttrshirey 29 Law Tim. Rep. 180 ; 
5 Week. Rep. 655. 

FALSE PRETENCES [vol. 3, pp. 21, 28, 289 ; 
vol. 2, pp. 12, 166]. — Misrepresentation of quality not 
indictable— 7 i'B Geo, 4, c. 29, s, 58 — Puffing^Sale of 
goods — Contract.—Bj the 7 & 8 Geo. 4, c. 29, s. 58, 
"if any person shall, by any false pretence, obtain 
from any other person any chattel, money, or valu- 
able security with intent to cheat or defraud any 
person of ihe same, every such offisnder shall be 
guilty of a misdemeanor.** The Crown Court has 
lately been called on to give a construction to this 
statute, in a case of Reg. v. Sherwood (5 Week. . 
Rep. 577), and the following case. The questions 
turned upon this, whether a misrepresentation (of a 
very gross character) made, during a bargain for 
the purchase of a commodity, of the quality of that 
eomipodity, was- a false pretence within the statute. 
The decision of the nuyority of the judges was, that 
it was not such a false pretence, the transaction re- 
solving itself into a mere representation of the quality 



of the article sold, the article sold being really of 
the species it was represented to the purchaser to be 
^-4hat is, spoons with silver on them, though not of 
the same quality as was represented : it was a mere 
seller^s exaggeration of the quality of the article he 
was endeavouring to sell. In the indictment (which 
was for obtaining money by fiilse pretences) the 
pretences charged were, that certain spoons were 
of the best quality, equal to Elkington's A. ; that the. 
foundation was of the best material ; and that they 
had as much silver on them as Elkington^s A. The 
misrepresentations were made to a pawnbroker for 
the purpose of procuring advances on the spoons, 
which were of inferior quality, and not worth the 
sum advanced. He stated tiiat he was induced by 
the prisoner's declaration of quality, and by nothing 
else, to advance the moneys obtained ; and that had 
he known the real quality, he would not have ad- 
vanced money upon the goods at all. The jury found 
the prisoner guilty of fraudulently representing that 
the goods ha^ as much silver on them as Elkington's 
A., and that the foundations were of the best ma- 
terials, knowing that to be untrue; and that be 
thereby obtained the moneys : Held, by the majority 
of the court, that the conviction was wrong, as the 
spoons were of the same species they were repre- 
sented to be, and the alleged fidse pretences amounted 
only to a misrepresentation of the quality of a com- 
modity during the course of a bargain : Held (per 
Cresswell, J.), that the conviction was wrong ; but 
that the law upon the subject of false pretences is 
in a state calculated to cause embarrassment: Held 
(per Willes, J., and Bramwell, B.), that the con- 
viction was right Reg, v. Bryan, 5 Week. Rep. 
598. 

FALSE PRETENCES [vol. 8, pp. 21, 28, 289]. 
— Knowledge by prosecutor at the time of parting with his 
money that the representation is untrue, — ^If a prose - 
cutor parts with his money upon a representation by 
the prisoner, which the prosecutor knows to be un- 
true, the prisoner cannot be convicted of a Mae 
pretence. An indictment for obtaining money by 
false pretences alleged that the money was obtained 
by the prisoner by the ^se pretence tiiat he had cut 
sixty-three &ns of chaff, when, in fact, he had only 
cut a smaller quantity — to wit, forty-five &ns. It was 
proved that he was employed to cut chaff at 2d. per 
fan, and that he demanded 10s. 6d. -fit>m the prose- 
cutor, stating that he had cut sixty-three fans ; that 
the prosecutor had seen him remove eighteen fims 
fit>m an adjoining chaff-hoi|Be, and add them to the 
heap which he pretended he had cut ; and that, not- 
withstanding this knowledge, he had paid the pri- 
soner the lOs. 6d. : Held, that a conviction could 
not be supported. Reg, v. MillSy 5 Week. Rep. 
528. 
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HOUSEBREAKING. — ^^temptin^ to steal in 
dwelUng-house — Goods specified in indictment not in 
dweXUng-house at time of breaking, &c. — Py the 
14 & 15 'Vic. e. 100, 8. 9, it is provided that where 
on a tfial the proof faUs short of the principal 
offence, the accused may be convicted of an attempt. 
An attempt to commit a felony is distinguishable 
from an intention to commit it. An attempt must 
be to do that which if successful would amount to 
the felony charged. In order to prove an attempt to 
steal in a dwelling-house, there must be proof that 
some of the articles charged in the indictmenf-were 
there. Upon the trial of an indictment for breaking 
and entering a dwelling-house, and stealing therein 
certain goods specified in the indictment, it appeared 
that at the time of breaking and entry, the goods 
specified were not in the house, but that there were 
other goods there of the prosecutor. The jury 
acquitted the prisoner of the felony ch^ged, but 
found him guilty of breaking and entering the 
dwelling-house of the prosecutor and attempting to 
steal his goods therein : Held, that the- conviction 
could not be supported; Reg. v. APPherson, 5 
Week. Rep. 525. 

JUDGE tSTEKESTED.^Appeal-^udge owner 
of shares in company, — Where the judge presiding at 
the trial of an appeal, was register^ owner of five 
shares in a company, which was a party to the 
appeal, it was held that such judge was interested in 
the appeal, and that the order of sessions in such 
appeal must be quashed. Reg. v. Storks, 5 Week. 
Rep. 563. 

LARCENY BY ADULTERER [vol. 1, p. 96]. 
— Carrying bundle containing ivi/e's apparel. — The 
prisoner, who lodged at the house of the prosecutor 
having agreed with his wife to go away and live in 
adultery, left the house ; the wife followed, and the 
prisoner was overtaken on the road in her company, 
carrying a band-box containing her wearing apparel : 
Held, that a conviction for larceny of the property 
so found on him, the indictment stating it to be the 
property of the husband, must be quashed. Reg. v. 
FUch, 5 Week. Rep. 527. 

MALICIOUS TRESPASS [vol. 2, p. 316].— 
Decision of magistrate not reviewed — Habeas corpus — 
Claims of ownership — Malicious act of trespass. — 
Where a person convicted under 7 & 8 (Jeo. 4, c. 30, 
of a malicious trespass, admitted the act complained 
of before the justice, but said that he did it as an 
act of ownership, the Court of Queen^s Bench will 
not grant a writ of habeas corpus upon an affidavit 
setting forth this fact, for otherwise the court would 
be reviewing the justice^s decision upon the facts. 

He , 5 Week. Rep. 607. 

• MASTER AND SERVANT.— il65e«/;«:7 from 
service [vol. 2, p. 53] — Apprentice — Second convictiun 



— Punishment — Power to inquire by affidavits into 
jurisdiction ofjustices—G Geo. 3, c. 25, s. 4 — i Geo. 
4, c. 34, s. 3. — We have before noticed a decision in 
the following case in the Court of Queen's Bench, 
and we now give the decision of the Court of Exche- 
quer, conflicting on some points, but agreeing as to 
others. B., a working potter, was convicted before 
a magistrate of having unlaivfully absented himself 
from his service, and was sentenced to be imprisoned 
for one month : Held (per Pollock, C.B., Martin, 
B., and Bramwell, B.), that the conviction was bad 
for not awarding as to the abatement of B/s wages 
during his imprisonment, as required by 4 Geo. 4, 
c. 34, 8. 3, which authorises a justice of the peace 
in such a case ** to commit every such person to the 
House of Correction, there to remain and be held to 
hard labour for a reasonable time, not exceeding 
three months, and to abate a proportional part of his 
or her wages for and during such period as he or she 
shall be so confined." Per Watson, B., dissentiente, 
that the 6 Geo. 3, c. 25, s. 4, empowering the 
magistrate to . sentence to imprisonment simpliciter, 
was not repealed by 4 Gko. 4, and that the conviction 
was good under tiie earlier statute. A warrant of 
commitment , recited that complaint upon oath had 
been made that W. B. did agree to serve as a potter 
under a written agreement for a certain time, and 
having entered upon and worked under such agree- 
ment, and the term of his agreement being unex- 
pired, he did unlawfully misdemean himself in his 
service by absenting himself from his service, &c. ; 
the magistrate did adjudge the said complaint to be 
true, it appearinnr to him, as well upon the examina- 
tion on oath of J. S. in the presence of the said 
W. B. as otherwise, that the said W. B. having 
contracted to serve as a potter, and .the term of his 
contract being unexpired, did, on, &c., misdemean 
and misconduct himself in his said service by ne- 
glecting and absenting himself, &c. : Held, first, that 
the facts of the contract being made, the -service 
entered upon, and W. B. having absented himself, 
were sufficientiy stated. Secondly, that the warrant 
was not open to the objection that evidence not on 
oath or not in the presence of the prisoner had been 
received, as it must be presumed that the words 
*^ as otherwise " referred to other legal evidence. A 
servant or artificer, within 4 Geo. 4, c. 34, s. 3, who 
absents himself a second time from his service under 
the same contract, may be punished by virtue of 
that statute for such second absenting, notwithstand- 
ing he was committed to prison for the prior 
absenting ; and a neglect and refusal to return to 
his work after the expiration of the period of impri- 
sonment, if the time during which he contracted to 
serve has not then expired, is a fresh absenting. 
Dissentiente, Pollock, C.B., and per Pollock, C.B., 
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and Martin, B., that if sucli serrant or artificer 
absent himself under a claim of right to treat the 
contract as at an end, and with an avowed deter-* 
mination of never again returning to his service, and 
is punished by imprisonment for such absenting, the 
contract can no longer be treated as subsisting so as 
to subject the workman to punishment for neglecting 
to return to his employment at the expiration of his 
sentence. The court may, on an application for a 
habeas corpus, inquire by affidavit into &cts which 
were necessary to give the magistrate jurisdiction. 
DissentienU, Bramwell, B. ; dubitante, Martin, B. 
Exparte Baker, 5 Week. Rc^. 661. 

QUARTER SESSIONS [vol. 2, pp. 216, 806].— 
Municipal borough — Appeal against conviction — Bye- 
law — Certiorari taken away [vol. 2, p. 20]. — Where 
the certiorari is taken away, a case ftom the sessions 
may be up brought for the opinion of the Court of 
Queen's Bench by consent of the parties. The court 
will entertain a special case stated by consent, on an 
appeal at a munidpal quarter sessions, to ascertain 
whether a conviction undei * bye-law was right on 
the merits, although the certiorari to remove the 
case \a taken away by the Municipal Corporation 
Act, 6 & 6 Will. 4, c. 76, s. 182. Reg. v. Dickenson, 
29 Law Tim. Rep. 180 ; 6 Week. Rep. 664. 

TOWNS IMPROVEMENT CLAUSES ACT, 
1847. — Cleansing district-^Removal of dust, ashes, and 
rubbish — Manufnuitory — Birmingham Improvement 
Act, 1861 (14 a- 16 Vic. c, 98), 10 j- 11 Vic. c. 84, 
s. 87. — By s. 60 of the Birmingham Improvement 
Act, 1861, the clauses of the Towns Improvement 
Act, 1847, '^ with respect to cleansing the streets,!' 
are incorporated therewith. By s. 87 of the Towns 
Improvement Act, the commissioners are required to 
«« cause all the dust, .ashes, and rubbish to be carried 
away from the houses and tenements of the inhabi- 
tants of the town or district within the limits of the 
special act, at convenient hours and times:" Held, 
that the commissioners were not bound to remove 
dust, ashes, and rubbish, arising from coal, slack, and 
other combustible materials consumed, and used in 
a process of manu&cture of iron tools, carried on in 
a building used as a factory, and in which a servant 
of the occupier resided with his fiunily. Qwere, 
whether an action will lie against commissioners for 
neglect of duty in not removing dust, ashes, and 
rubbish, which they are required by the 87th section 
of ^'The Towns Improvement Clauses Act, 1847,'* 
to remove. Lyndon jr. Standbridge, 6 Week. Rep. 
690. 

VAGRANT ACT [vol. 8, p. SSOf].-— Commitment 
— Frequenting public place — BaUway station — PlcU- 
fcrm^^ Geo. 4, c. 88, s, 4 — Stating offence. — ^The 
4th section of the Vagrant Act (6 Greo. 4, c. 88), 
enacts, that ^^ every suspected person or reputed 



thief frequenting any river, canal, or navigable 
stream, dock, or basin, or any quay,.wharf, or ware- 
house, near or adjoining thereto, or any place of 
public resort, or any avenue leading thereto, or any 
street, highway, or place adjacent, with intent to 
commit felony, may be committed as a rogne and 
vagabond." D. was convicted as a rogue and vaga- 
bond, the warrant of commitment describing his 
offence to be that he being a suspected person " at 
the railway station in the parish of D., in the said 
county, the same being at the time a place of public 
resort, did frequent the platform of the said station, 
with intent to commit felony:" Held, a sufficient 
statement of an offence within the 4th section of the 
6 Geo. 4, c. 88. Exparte Davis, 6 Week. Rep. 622. 
WINE LICENSE.— <Sb2e of sweet wines by retail 
to be consumed on the premises— rExcisable liquors. — 
British made wines are not excisable liquors within 
the meaning of the 9 Greo. 4, c 61, s. 18, so as to 
require a license for selling them by retail for con- 
sumption on the premises of the retailer within that* 
section, provided the retailer has the license required 
by the 4 & 6 Will. 4, c. 77, for the sale of them. 
Beg. V. Lancashire, 29 Law Tim. Rep. 181 ; 6 Week. 
Rep. 668. 



DEBATING SOCIETIES. 



The Birminoham Law Students' Society. 
June 10.— Moot Point, No. 224. 

A., describing himself as an agent, but having, in 
fact, no principal, enters into a contract with B. ; 
can B. bring an action on the contract treating A. 
as tiie principal ? 

This point occasioned a very spirited discussion — 
the law of agency being well developed, the rules 
applicable to the subject carefully considered, and 
many logical deductions made ; in short, without 
being the least egotistic, our society manifests a de- 
cided tendency towards improvement, and whatever 
its result may prove, we have the deep satisfaction 
of knowing and feeling that debating societies are of 
the greatest possible importance to articled clerks, 
and that it is the duty of such, in every town muster- 
ing two or three, to prpmote the study of the law by 
association and discussion. It is unquestionably an 
indispensable element of success. 

The three leading cases generally cited in connec- 
tion with agency cases, are to be found in Smith's 
Leading Cases, vol. 2 — Faterson v. Gftudasequi, 
Addison v. Gandasequi, and Thompson v. Daven- 
port ; and they chiefly decide in respect of the lia- 
bility of an unnamed principal when discovered. 
This is one point : the liability of the principal, when 
discovered, is settied. The next view will establish 
the liability of the agent, where, believing himself 
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invested with anthority to contract for a principal, 
it transpires that his authority has ceased, or that 
he has exceeded such authority. Here hb liability 
arises to the Tendor for all damage sustained by 
reason of the breach of contract (see Randell y. 
Trimen, 26 L. J. R., C. P., 307 ; CoUen v. Wright, 
and others, ezecators, 26 L. J. R., Q. B., 147 ; see 
also Jenkins y. Qutchinson, 18 L. J. R., Q. B., 274 ; 
Lewis y. Nicholson, 21 L. J. R., Q. B., 811). 
These eases will illustrate the second proposition. 
The next proposition is contained in the moot point. 
Where A., describing himself as agent, withoui dis- 
closing the name of any individual as principal, or 
specifying the name of any indiyidual as such, but, 
in point of foct, in both instances, haying no prin- 
cipal whaleyer, enters into a contract with B. ; here 
we hold that A. is the real principal in the case, and 
can be sn^'on the contract in that capacity ; for to 
contend that the fictitiously created principal is to 
be sued, is to oyerride all reason and authority. In 
support of the proposition on the moot point, see 
Schmeltz y. Ayery, 16 Q. B. 556 ; 20 L. J. R., Q. 
B., 229; Cane y. Jackson, 7 Ex. 382 ; 21 L. J. R., 
Ex., 137 ; Jones y. Downman, 4 Q. B. 285 ; same 
case on appeal, 14 L. J. R., Q. B., 226, on special 
drcumstanees, and whether agent contracted as prin- 
eipal or not. Agent, describing himself as such, 
may so contract as to make himself principal (see 
Turner y. Christian, 24 L. J. B., Q. B., 91 ; Lennard 
y. Robinson, 24 J. B., Q. B., 276). 

From' the aboye propositions we may collect the 
following inferences: — 1. That where A. contracts 
with B. without stating himself to be an agent, B. 
may, on discovering his principal, elect between 
them ; and that the rule is the same where he states 
himself to be an agent, but does not name his prin- 
cipaL 2. Where, not haying in fact authority to 
make the contract as agent, he yet does so, under 
the bond fide belief that such authority is vested in 
him, a personal responsibilily arises. 8. That if he 
state himself to be an agent, but haye really no 
principal, he is in law himself the principal, and 
may be sued as such. 

The meeting decided in support of the third in- 
ference being the affirmatiye of the moot point. 

A. FsBSDAT, Corresponding Secretary. 



ARTICLED CLERKS. 
Stampimo Abticx^es before Inbolment. 



Gbmtlexen, — In a short editorial article under 
the aboye head, at p. 342 of your present montb^s 
publication (yol. 8, p. 842), in commenting upon 
the case of Exparte Williams, and the construction 
thereby pkced upon the statute 19 & 20 Vic. c. 81, 



you remark that the judgment of Mr. Justice Erie 
*^ has completely nullified the utility of it <the act), 
inasmuch as his Lordship decided that before articles 
can be inrolled they must be stamped — so that the 
statute has just effected this change, that if by any 
accident the officer of the court should permit 
articles to be inrolled without being stamped, the 
act might be brought into operation,'* &c. Now it 
appears to me that the case you put is not the only 
instance in which the healing powers of the act may 
be applied, and that the judgment in the aboye case, 
so far firom mollifying the statute, is in precise accord- 
ance with the spirit as well as with the letter of it. 
For, I take it, the principal or only olyect of the 
statute is to confer a power on the Commissioners of 
Inland Reyenue to stamp articles which had been 
omitted to be stamped within the time allowed by 
law, and that the inyariable course which any 
gentleman desiring to ayail himself of the proyisions 
of the act would pursue, would be, ta (A« firti plact 
(and before taking out a rule under the 6 & 7 Vic. 
for' inrolment of the articles), to get the stamp 
affixed, which, I apprehend, in^l be allowed almost 
as a matter of course, for we cannot suppose that 
the Commissioners would demur to exert their 
newly-acquired power on payment of the proper 
penalty imposed by the act. 

Perhaps, upon reconsidering the matter, you may 
incline to my yiew, in which case I shall feel obliged 
if, in conformity with your well-known readiness to 
correct occasional inadyertent errors, you will find 
space in your next number for this commimication, 
as I should exceedingly regret, as I am quite sure 
you would, that anything in your widely-circulated 
and much-esteemed periodical should be at all calcu- 
lated to mislead any one of your numerous readers, 
who may be accustomed to accept your articles with 
pure fiuUi and simplicity. 

I remain, &e., 

Charles J. Fox. 

P.S. The aboye was receiyed some time since, but 
was accidentally omitted. We now insert it, with 
the remark that we still remain of the opinion 
before expressed. It seems not to be understood 
that if Uie articles are not inrolled within six 
months, the seryice will, unless the court shall 
otherwise order, reckon, not from the date of the 
articles, but merely from the time of their inrol- 
ment. Now, if the articles be not stamped and 
inrolled within the six months, there Will be two 
applications necessary, in order to endeayour to 
obtain the benefit of the articles firon^ the time of 
their date — ^namely, first to the Treasury, for leaye 
to haye the articles stamped, and next to the court, 
to allow the service to reckon from the execution of 
the articles (yoL 3,^pp. 111, 112). Then comes the 
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point, if the Treasury permit the stamping, will the 
courts, a4.a matter of course, permit the service to 
reckon from the execution of the articles. We 
adhere' to the opinion that they will not ; and the 
case of Exparte Williams (second application, 5 
-Week. Rep. 559) supports our view. In that case, 
indeed, Mr. Justice Coleridge allowed the clerk^s 
service to reckon from the time of the execution of 
the articles, though they had not heen inrolled 
within six months from their date, but this was 
under the peculiar circumstance, that the time had 
elapsed whilst the court was considering the first 
application (vol. 3, p. 342), and not merely on the 
ground that the articfes had been allowed to be 
stamped after the six months. In such cases, therefore, 
it would be preferable to cancel the articles, and to 
enter into a fresh contract for service, which might 
be stamped and. registered within six months after 
execution, whilst the Etervice would reckon from the 
execution. 

[Since the above was written, and in type, we 
perceive that in the case of Re Hand (5 Week. Rep. 
622), the Court of Queen's Bench refused, where 
the articles had not been stamped in due time, to 
allow the service of the clerk to reckon from the 
date of the articles, it not being shown that the 
clerk was ignorant of the want of the stamp ; and 
Coleridge, J., added, that possibly the court would 
not assist the clerk, even though the latter was not 
aware of the want of the stamp. But this is going 
further than we have done, and seems scarcely sup- 
portable, especially if it could be shown that the 
stamp was omitted to be affixed through the miscour 
duct of any party other than the clerk. Strangely 
enough, the case of Exparte Hand (5 Week. Rep. 
687) has been again before the court, and second 
articles, upon which the duty had been paid, were 
vacated, and the service under the first articles was 
allowed to reckon from their date ; but it was shown 
that the attorney who ought to have stamped the 
articles omitted so to do without the clerk being 
aware thereof.] 

Several questions have been raised regarding the 
qualification of articled clerks to be admitted. 

Ist. Whether a Master of Arts can be admitted 
after three years' service, like a Bachelor of Arts, 
or Bachelor of Laws, under the 6 & 7 Vic. c. 78, 
s. 7 ? A judge at chambers has decided that this 

cannot be done. 

2nd. Whether a gentleman in Deacon's Orders 
can be articled, examined, and admitted as a solicitor? 
There is no statute or decision on the subject ; but, 
as deacons cannot be called to the bar, nor become 
proc&rs, the question is to be submitted to the 

court. 
Beside of ExaminatioH.-'At the last examination 



in Trinity Term, 1857, out of ninety-six candidates, 
nine only were rejected, making eighty-seven who 
passed successfully through the otdeal. Of these 
the two following received prizes of books — ^viz., 
Mr. Edward Balden, of Birmingham, and Mr. 
Walter Browne, of Lenton, Notts. The following 
candidates passed examinations very little inferior to 
the above— vie., Mr. Jos. Fallows, of Piccadilly, 
London ; Mr. W. S. Forster, of Lewisham ; an4 
Mr. W. H. Randies, of EUesmere. 



ANSWERS TO MOOT POINTS. 



No. 174. — LidbilUy of Proprietor of Ditting^house 

(vol. 8, p. xlvii.). 
' The customer in this case lost his money from his 
own negligence by leaving it on the table, and not 
from the negligence of the proprietor of the dining- 
rooms in any way whatever. The proprietor of the- 
dining-rooms is not to be accountable for the loss 
from the customer's own negligence — moreover, the 
money was never in the custody of the dining-room- 
keeper. 

I am of opinion that the finder can insist on 
holding it, as against the dining-room proprietor, 
until the customer who lost the money be found. 

Where a man finds goods that have been actually 
lost, or are reasonabfy supposed by him to be lost, 
and appropriates them with mtent to take the entire 
dominion over themj at the same time knowing or 
reasonably heUevina that the oumer can be founds it is 
larceny y whether the finder afterwards converts them 
to his own use or not (see Richmond v. Smith, 
P. B. and C. 11 : R. v. Thurbom, 2 Car. and K. 
831 ; Roscoe's Law of Evidence, p. 375, and Arch- 
bold (1852), p. 889. SoNORious. 



CORRESPONDENTS ON MOOTS POINTS. 



The following is to be added to the lists published 
in Vol. lU., p. 181, XX, xxiv, xxx, xxxvi— ^tIz., Mr. 
George Conslu, at Messrs. Ranson, Creorge, and 
Wade's, Bradford, Yorkshire. — ^We shall give a re- 
vised list of correspondents in next number, and 
shall therefore be glad to receive additional names, 
and any alterations required to be made« 



SUBSCRIPTIONS AND ARREARS. 



Vol. in. being now complete, all subscriptions 
must be paid up forthwith. The amount for that 
volume is £1 2s. Very many subscribers are much 
in arrear ; and we really must request them to pay 
up without any further delay, as the non-payment 
is a ^eat inconvenience to us. The amount to an 
individual subscriber is comparatively small; but 
when there are several hundreds in arrear, the 
amount becomes of considerable importance to us. 

The subscription for the next volume (Vol. IV.) 
will be £1, if prepaid. Post-office Orders should be 
made payable at the Strand Post-ofiSce, to our 
publisher, Mr. Thomas Day, of No. 13, Carey- 
street, London, W.C. 
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METHODS OF SELF EDUCATION. 



The foUomng is a 8ainma:c7 of a paper read by 
Mr« F. A. Smith (at a recent meeting of the Juridical 
Society) on ** Methods of Self-Education, recom- 
mended or adopted by some English lawyers in the last 
t\vt> centuries *': — In some of the earlier Yolumes of 
the publication, of which the present is a continuation, 
will be found fuller statements of some of the 
» methods" referred to by Mr. Smith, but as many 
of our readers may not have those volumes, we give 
Mr. Smithes account, which will, we. think, not only 
be interesting, but useful. 

Legal education in the hms of court, as it formerly 
ezisteid, was to a considerable extent systematic and 
collegiate. But in the seventeenth century changes 
took place. Roger North (in a book written tovrards 
its close) sjiNeaks of the^mnt of instructjon-then, and 
thenceforward students m the inns have been left 
very much to their own resources, with such varying 
aids as friendly suggestions or books could supply. 
The jffesent system of classes, lectures, and examina- 
tions is an exception ; but, in an enlarged form, it is 
of recent date ; and private tuition has for the most 
part dealt more with th^ practice of law than the 
principles. 

During the interval between the andent system 
and the present, some of our most eminent lawyers 
have grown up ; and an inquiry into the methods 
which they employed seems not an idle or fruitless 
one. 

An early notice of one of these methods occurs in 
Sir Matthew Hsle's preface to Rollers Abridgment, 
where he tells of the author, that he was of the same 
society with four other eminent men, and that it was 
««the constant and almost daily course for many 
years together of these great traders in learning to 
bring in their several acquests therein, as it were, 
into a common stock by mutual communication.*' 

Association in study scarcely deserves less atten- 
tion on account of the occasional talk in the pupil- 
room on legal topics, which is found in the modern 
system of private tuition. There is lik^y to be too 
much attention to drawing to allow free scope for a 
well-weighed -system of mutual study. 

Arrangement and selection are principally the ad- 
vantages of such a plan ; but the tutor^s papers have to 
be taken as they come, and are uncertain as to time 
and subject-matter. Is it not, therefore, of material 
consequence that a law student with any high aims 
should find companions beyond the limits of his 
chambers, and concert with them schemes of reading, 
cross-questioning, analysing, and discussing, which 
may be made preparatory or supplemental to the 
usual routine of work ? If authority were needed 
for the advantages of such a plan, the instance of 



Sir Samuel Romilly would supply it, who used, 
wiih his fnend Mr. Baynes, to compare- the notes 
which they took in court ; and in a little society, 
consisting only of themselves and two others, they 
argued and acted as judges in turn — ^an ezerdse 
which he describes as very useful to them all. 

Roger North, in the little book above referred to, 
gives advice as to legal education in his time ; and it 
is curious, and in part, useful still. For reading, he 
recommends the text of Littieton^s Tenures, without 
comment, and notices Perkins's Profitable Book, and 
the book known as ** Terms of the Law.** For a 
somewhat later stage, and as lighter subjects, a 
work on Ancient Tenures, Doctor and Student, and 
Forteecue de Laudibus Legum Anglie. For more 
serious reading after littieton, Plowden's Commen- 
taries, and (to be taken' along with these) Fitsher- 
berths Natur& Brevium, Crompton's Jurisdiction of 
Courts, and Stamford's Pleas of the Crown, with the 
book at the end, De Prerogative Regis, and Man- 
wood's Forest Law. But, iprith the treatises, there 
should be at hand some illustrative precedents — ^the 
Registrum Brevium, and some of the books of entries, 
as Rastall, Coke, &c. He recommends the Tear 
Book called Henry VII., and some of Sir E. Coke's 
Institutionary Fjieces, as his Pleas of the Crown, 
Jurisdiction of Courts, and Comments upon Magna 
Charta and the old Statutes. Afterwards the student 
might enter upon some of what were then the more 
modem reports. 

The diligent construction of a common-place book 
by the student himself. North treats as a material 
part of his scheme, and reasons in favour of it with 
considerable force. Another of his expedients is 
reporting, the student making ^is own notes in 
court of the material points in cases — first, in a rough 
notie-book, and afterwards in one -more carefully 
kept. A peculiarity in this author*s views is his 
disesteem of Coke upon Littleton, partly as being 
in efiect a ready-made common-place book, without, 
therefore, the advantages of one of the student's own 
making. Some advice on the study of the law of about 
the same period, and of much greater authority, on 
account of the person who gave it, is to be found m 
Sir M. Hale's preface (before noticed) to Rolle's 
Abridgment, Sir Matthew Hale enforces the im- 
portance of method, and gives an outline of a course 
of study. " First," he writes, " it is convenient for 
a student to spend two or three years in the diligent 
reading of Littleton, Perkins, Doctor and Student, 
Fitzherbert's Naturft Brevium, and especially my 
Lord Coke's Commentaries, and possibly his reports. 
This will fit him for exercise, and enable him to 
improve himself by conversation and discourse with 
others, and enable him profitably to attend the courts 
at Vyestminster." Afterwards he treats of common* 
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placing, and, still later of the Year Books, among 
which he mentions as ehiefly usefol, the last part of 
£dw. 3, the Book of Assizes, the second part of 
Hen. 4, Edw. 4, and Hen. 7. After these he lets 
the student come down to Plowden, Dyer, Coke's 
Reports the second time, and other reports then 
lately printed. He advises the student to compare 
case ¥rith case, and th6 pleadings of cases with the 
books of entries, especially Rastall's. 

Of this scheme of Sir M. Hale's, from which these 
suggestions are taken, Sir Thomas Reeve (Chief 
Justice of the Common Pleas in the reign of G^rge 
U.) writes that it was the best extant He himself 
gives some advice to a nephew, mentioning successiTe 
objects which the student may set specially before 
him. 

To turn from courses recommetaded to courses 
pursued, and from the special mode of 8tud3ring 
English law to the auxiliary studies which eminent 
lawyers have taken as introductory or collateral. 
Here two instances occur as among the most obvious 
and common — ^history, and the Roman civil law. 
As to the latter, we read of Sir M. Hale, that *' he 
set himself mucii to the study of the Roman law, 
and though he liked the way of judicature in England 
by juries much better than that of the civil hiw, 
where so much was trusted to the judge, yet he 
often said that the true grounds and reasons of law 
were so well delivered in the digests, that a man 
could never understand law aa a science so well as 
by seeking it there, an,d therefore lamented much 
that it was so little studied in England." 

Distinct authorities may be cited as especially 
pertinent to other branches of knowledge proper 
for the student : Lord Somers, as an authority for 
the study of constitutional law ; Lord Mansfield for 
an enlarged view of the study of general history ; 
Chief Justice Wilmot, as an attractive example of 
the consistency of studious and scholarly tastes, with 
fitness for eminent legal position and duties ; Sir Wm« 
Blackstone, as one who, failing at first of professional 
success, was afterwards greatly assisted in arriving 
at it by the laborious study of books— coupled, in his 
case, it is true, with an especial skill and taste in the 
use of written language. 

To any one who should doubt whether a compre- 
hensive cultivation of general literature is suitable 
to a Uwycr, Sir Samuel Romilly may be mentioned 
as an eminent instance. The extent of his studies 
would incline ^ reader to doubt the account of them 
if coming from unknown testimony, but we have 
. his own authority for th^t account. 

Both Sir Samuel Romilly and Sir Wm. Jones are 
leading examples of attention to oratory with a view 
to the bar, and Sir William is also memorable as an 



authority for the study of foreign Iaw, both ancient 
and modem. 

It is surely reasonable to expect to find instances 
of a widely-extended pursuit of knowledge in the 
members of such a profession. The studies and 
duties of the English bar seem to Justify, if not to 
require, it. Real property law is connected with the 
history of feudalism ; constitutional law, with that 
of the English Government,. and with the principles 
of gOTcmment in general ; commercial law, with the 
growth of trade and manufitctures ; criminal Iaw, 
with the discussion and application of moral rules. 
The business of an advocate brings him into contact 
with the examination of the motives and dispositions 
which occasion or modify human actions, and some 
analytical study of the niind of man in the abstract 
seems not useless with a view to such an employment. 
Again, it is almost too little to say that the laws re- 
lating to contracts, to trusts, to partnerships, to 
frauds, and to other classes besides, derive illustra- 
tion from a comparison with the laws of Rome« 
There are such points of resemblance and connec- 
tion, that a moderate amount of time spent on the 
dvil law is among the most obvious of preparatory 
studies. And it is not these more cognate studiea 
only that are fitted to be of real advantage to a 
lawyer — ^versatility and enlargement of mind are of 
use in professional duties, and so is a cultivated and 
ripened taste. It could scarcely be said with truth 
of any branch of practical science, that it could not 
be of valuable service to an advocate ; and the ad^ 
vantage is real, though it may perhaps more easily 
escape attention, of gaining an acquaintance with all 
wholesome and sterling literature (in so far as such a 
habit does not trench on more essential studies), as 
tending to raise the tone of the mind generally, and 
to make it more influential on others, on ansount of 
a genuine superiority. 

AVith respect to a deliberate cultivation of th^ 
power of public speaking, there seems reason to 
doubt the wisdom of the comparative neglect of it^ 
Several causes minister to this. One is an idei^ 
that eloquence, as well as poetry, is allotted to some 
favoured persons only, and that there is something 
of conceit in the attempt to cultivate the power of 
speaking, as implying pretensions to such an excep- 
tional talent. But it may be answered that it is well 
that those who would never be great orators should 
yet speak with correctness, and clearly ; that there 
is some inconsistency in a man^s going to the bar at 
all (except as chamber counsel) if he disclaims even 
a moderate aptitude for speaking ; and that it is not 
desirable, either fbr the dient^s interests or the bar- 
rister's reputation, that the first dubious attempt 
should be made in a case where there are practiod 
results immediately involved. Whether preparation 
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and practice be more or less Taliiable with, a view to 
make a really powerful speaker, they seem the proper 
means for correcting actual faults of style, and for 
supplying the degree of confidence, without which 
good enough materials will not be well handled. 
And in this, as well as many other things, it is 
probably true that he that aims high will shoot high, 
though he shoot not so high as he aims. 

The ancient law books recommendeil by the autho- 
rities before cited arc now seldom seen in the hands 
of practical lawyers, or perhaps even of practical 
students. But it seems strange that this neglect has 
prevailed so greatly. Is it really the case that nearly 
all which is of much value in them for present prac- 
tical use is to be met with in a serviceable form else- 
where ; or is it not rather that students, disgusted 
with their supposed dryness, and unable at first to 
ten what parts of their contents are obsolete, do not 
fidrly test their worth ? 

Whatever opinion be entertained upon this point, 
it will scarcely be doubted that there is at least some 
reaaonfor the importance attributed tocompanionsliip, 
in study, the companionship of a few carefully-chosen 
associates in a hearty, assiduous prosecution of learn- 
ing— if both general and legal, so much the better, 
but of legal studies at any rate. 

Congenial men, resolutely set upon such a plan, 
would be likely to place their standard of attainments 
high, and to arouse in one another tastes for various 
kinds of excellence, which at first were not common 
to them ; a fiiendly criticism might detect and expose 
weak points in their several theories or plans, while 
there was still time to change ; and the discourage- 
ments which attend upon the lonely student would be 
lightened by the consciousness that others were 
struggling upwards amidst like difficulties and with 
like aims. Wearied and refi-eshed by turns, but 
seldom all together, such comrades on the long and 
rugged ascent which leads to excellence in our pro- 
fession, might be likely to find their journey less 
trying and more speedy than that of the traveller 
who passed on firom point to point alone. 

The energy which sometimes accompanies loneli- 
ness, and seems almost to outweigh its disadvantages, 
can hardly unattainable amidst more social 

stadies, while these may increase its value by giving 
• better direction to its efibrts. 

And not the least pleasant attendant on such a 
course might be its retrospect, when in the posses- 
sion, if not of success, yet, at least, of the merited 
friendship of companions more successful than him- 
self, the student should retraverse in memory the old 
path, rich to hin^ not only with recollections of 
energy and patience, and of a liberal and philosophi- 
cal pursuit of the profession, but also with fiur-ex- 
^^' '^ "d recollections of the sympathy and esteem of 



his fellow-travellers. This the lonely student, how- 
ever successful, woidd want. 



VENDORS AND PURCHASERS. 



MISDESCRIPTION.-- JViJfcr -- B-operfy wholly 
wcrHdess — Share of bankrupt partner in an insolvent 
firm.~^A, firm had become insolvent. One of the 
memben was separately insolvent, and npn compos f 
another was separately adjudicated bankrupt. In 
order to procure a title to the separate interest of 
the nottcbTnpos partner (whose separate creditora 
would not entef mto an arrangement for releasing it) 
one of the creditors, who was also a separate creditor 
of the bankrupt partner, obtained an execution 
against the non compos partner, and sold by the 
sherifi' at auction, expecting and intending to pur- 
chase himself, and sent a derk to bid up to £150. 
The plaintiff purchased at £151, the property beii% 
quite worthless : Held, such a concealment of dr- 
cumststnces as to justify the sale being set aside, with 
costs. Smith V. Harrison^ 8 Jnr.*N. S. p. 287. 

RIGHT OF WAY.— »&ife of land surrounded by 
lands of strangers — Specific performance — Bight of 
cartway,-^A vendor sold a piece of arable land, 
which was. surroimded on all sides by the lands of 
strangen, but no mention was made in the contract 
of any right of way. The vendor was unable to 
show a title to a carriage .way to the land in ques- 
tion. On a bill for specific performance by the ven- 
dor, the court refused to enforce the contract. The 
plaintiffrelied on the three following points— fint, that 
nothing was said about a right of way in the contract, 
and that a contract for sale do^ not in itself import a 
cartway*; secondly, that the defendant was, at the 
time of die purchase, well acquainted with the nature 
of the holdings in the oommon field, and the rights 
of access enjoyed by the proprieton ; thirdly, that 
the purchaser was told by the plaintiffs agent, that 
though his belief was that there could be no part of 
the common field which had no right of way, yet he 
woulci not undertake to say where the-wfiy was, and 
that the purchaser must be content to take the rights 
of the vendor. With respect to the first point, the 
court did not think it material that the question had 
been narrowed to a right of cartway. The land was 
arable^ and a cartway was necessary for the cultiva- 
tion of the land. As to the rest of the objection, the 
court was of opinion that (whatever might be the 
view which a court of law might take of the question) 
it was not consistent with the principles of a court 
of equity to enforce such a contract without a way 
for carts and carriages ; such a course would, in fiu^t, 
be, to make the purchaser pay for what he could 
not enjoy. As to the second point, the court thought 
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that no case had been made which could affect the 
purchaser. The evidence fell far short of satisfying 
the court that the purchaser or his agent had know- 
ledge of the rights of the proprietors of the oommon 
field. The evidence on the third point was certainly 
contradictory ; and if the issue had been confined to 
this point, the court said it should have found some dif- 
ficulty in deciding it. On the result, however, of the 
evidence, the court was satisfied that representations 
were made by the vendor^s agent to the purchaser's 
agent to induce him to believe that there was an 
undoubted right of way to the particular land in 
question, and that these representations were not 
warranted by the fiict Denne v. Lights 6 Week; 
Rep. p. 430 ; 29 Law Tim. Rep. 60. 

SALE BY MORTGAGEE.— TYms /or exerciwo/ 
power not arrived — Specific per/ormance.-rThe fol- 
lowing decision as to a sade by a mortgagee, under a 
power to be exercised only after a notice to the mort- 
gagor, is one of much practical importance. In a 
suit for the specific performance of a contract for 
sale, under a power of sale,',after three months* notice 
to the mortgagor, x^ntained in a mortgage, which 
contract had been entered into before the three 
months* notice to the mortgagor required by the^ 
mortgage deed could by possibility have elapsed, 
the purchaser having refused to execute the con- 
yeyance in consequence of the non-concurrence of 
the mortgagor, Y. C. Stuart refused to make any 
dedsiQu as to the necessity of such concurrence, as 
the time for making a valid contract had not arrived 
when it was efitered into, and only made an order 
that the title should be investigated (Ford /. Heely, 
5 Week. Rep. 516). In his judgment, the Vice- 
chancellor said: '*In this case the plaintiffs, who 
are mortgagees with a power of sale, say that they 
have made a valid contract with the defendants for 
the sale of the property. The defendants say that 
the plaintiffs have not shown a good tiUe, and can- 
not enforce the specific performance of the contract 
without the consent of the mortgagor, and ask for a 
declaration to that effect. The power of sale is 
firamed in j^ very elaborate way, but does not seem 
to have been very successfiil in accomplishing the 
end desired. It first gives a power to sell in defiiult 
of payment of principal money and interest, and at 
the end contains a provisi6ninfiivour of a purchaser, 
the object of which is to relieve him from the neces- 
sity of inquiring, or firom any liability in the event 
of his not inquiring as to the circumstances of the 
sale. It seems difficult upon principle to say that a 
provision in favour of a purchaser can be of any effect 
till a valid contract is made. The mortgagees were 
only empowered to sell in a certain event. That 
event had not arisen, and, therefore, the time for 
making the contract had not arrived ; and it is, there- 



fore, immaterial to inquire whether the language 
referring to a purchaser can apply. The question as 
to the concurrence of the mortgagor does not come 
before the court in such a shape as to be susceptible 
of a valid dedsion. It appears that the mortgagees 
tlionght fit to take an authority from the mortgagor 
by a separate instrument, dispensing with the neces- 
sity of notice ; and there was an agreement on his 
part, that he would concur in the conveyance. Con- 
sidering all the drenmstances of the case, it would 
be rash for the court U^ give the right to insist on 
the concurrence of the mortgagor. The case of 
Corder y. Morgan (18 Yes. S34), was an advance of 
the law. It decided that if there was a dear power 
of sale given to a mortgagee, and the time for the 
exercise of that power arose, the Court would go &r 
to relieve a mortgagee firom the non-concurrence of 
the mortgagor. The importance of that case as 
regards sales bymortagees can hardly be exagge- 
rated, and its authority has never been questioned. 
The dictum of Sir James. Wigram in Mi^jor v. Ward 
(5 Hare, 698), has no application to the present ease, 
inasmuch as that was a conditional contract, whereas 
the contract in the present case is a simple contract. 
Upon the whole case, I think the court can only give 
the plaintiff the right to have the titie inyestigated, 
and fiirther consideration must be adjourned." 

PUBLIC COMPANY.— PWrcAow wider the Pro- 
vieions of the Lands Clauses Act — Notice to take kmd 
— Suit for specific performance — Not bound to proceed 
under act — Costs ofsidt not given — Delay of purchaser^ 
interest stopped by notice that purchase-money ^fing idle, 
— ^In Stone v. Hie Commerdal Railway Company 
(4 Myl. and Cr. 122), Lord Cottenham laid it down 
the compulsory taking of land did, for certain pur- 
poses, establish the relation of vendor and purchaser ; 
and in Walker v. The Eastern Counties Railway 
Company (6 Hare, 594), Wigram, V. C, held, that 
a person who has received notice from a company of 
their intention to purchase under their compulsory 
powers, inay sustain a bill for spedfic performance. 
However, Lord Cottenham more than doubted 
y. C. Wigram^s dedsion, and the case of Adams v. 
The Blackwall Railway Company (2 Mac. and Gror. 
118) is an authority that the court cannot entertain 
a suit for spedfic performance founded on the mere 
notice, without anything more. ' However, where 
proceedings have gone on so far as that, not only is the 
land ascertained (which is done by the notice), but 
the price is also fixed by the award ; the case is the 
same as. if there had been a formal agreement for 
purchase; and this is probably what Lord Cottenham 
meant by saying that if the proceedings lead to an 
agreement, the court might enforce it, though origi- 
nating in the compulsory power. Where a company, 
uuder tiie compulsory powers of its act, has given 
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notice to' take land, and the value has been fixed 
pursuant to the provisions of the act by arbitration, 
the company may maintain a suit for specific per- 
formance, and is not bound to proceed under the 
powers conferred by the act. In such cases, whore 
the delay rests with the purchaser, and the company 
gives the usual notice that the purchase -money is 
lying idle, interest stops from the date of the notice, 
as in the case of an ordinary purchase. Semble, 
under ordinary circumstances the court will not give 
a company the costs of such a suit where they might 
have proceeded under their compulsory powers with 
equal advantage. RegenVs Canal Company v. Ware^ 
29 Law Tim. Rep. 274. 

VENDOR AND PDRCHASER.— Zw» for tm- 
paid purchase-money —Exoneraiien—ll if 18 Vic. c, 
113.— We'have before seen that by the 17 & 18 Vic. 
c lis, the heir or devisee of a mortgagor, not 
expressing an intention to the contrary, is to bear 
the burden of the mortgage debt, and is not entitled 
to have it paid (as formerly was the case) out of the 
personal estate, or any other real estate, of such 
mortgagor. It has been decided by V. C. Stuart, 
that a vendor^s lien for unpaid purchase-money is 
not a charge by way of mortgage within the above 
act of the 17 & 18 Vic. c. 113. Hood v. Hood, 6 
Week, Rep. 747. 

SALE OF GOOD WILL — VALUATION.— 
Specific performance — Fixtures at a valuation to be 
made. — It is laid down broadly in some text books 
that there can be no specific performance for the 
purchase of a goodwill ; and the opinion of Lord 
Eldon has been referred to as an authority ; but that 
opinion applied to mere goodwill not dependent on 
the premises, and decided that you could not have 
specific performance of a contract for the purchase 
of a mere, goodwill, because it would be impossible 
to carry out such a contract. But where it is mainly, 
if not entirely, annexed to the premises, there is not 
the smallest doubt that a contract relating to such a 
goodwill is subject to a decree for specific perfor- 
mance. The case of Dakin v. Cope (2 Russ. 171), 
and the opmions of Lord Eldon, Lord Clifford, and 
Sir Thomas Plumer, decided that question. Specific 
performance cannot be decreed of an agreement for 
Mle or purchase at a valuation to be made by a third 
party, if such valuation has not been made. These 
observations will explaui the following decision : — 
D. agrees with W. and another, in writing, to sell to 
them a lease, trade, and goodwill, subject to the rent 
and ordinary covenants, but free from all other in- 
cumbrances ; also, to sell the tenant's fixtures, furni- 
ture, and efiTects, at such sum as the same should be 
valued at by two persons named or their umpire, 
and all the stock of beer, not exceeding a specified 
quantify, at the valuation of two licensed gangers or 



their umpire. And for the consideration aforesaid, 
the purchasers agreed to accept an assignment 
without requiring evidence of title prior to the lease, 
and if either party neglected to perform the agree* 
meUt, he should pay to the other £150 as liquidated 
damages. The defendants, alleging misrepresentation 
— refusal to produce the lease under which the plain- 
tifi' held, and the forfeiture of the lease by change 
of a policy — refused to complete : Held, that all these 
objections were untenable ; but specific performance 
refused, on the ground that the clause as to fixtures 
and stock could not be enforced. Semble, the court 
will not decree payment of a valuation to be made, 
but will enforce a contract fi)r purchase of a good- 
will where it is annexed to the premises. Darbey v. 
Whitaker, 6 Week. Rep. 772. 



LAW OF STOP ORDERS. 



Stop Order by a Trustee of a Eund in Court making- 

Advances, 
In the case of Elder v. Maclean (5 Week. Rep. 
447), V. C. Kindersley thus stated the doctrines 
as to the priorities of two incumbrancers of a fund in 
court. ^*The general principle to go upon was, 
that where there was a fund in the hands of a 
trustee, and not in court in a suit, and two or more 
persons claimed to be equitable assignees and 
incumbrancers upon the share and interest of a 
particular individual, the priorities inter ac, prima 
facie, were to be determined by the priority of 
notice to the trustee, and if the earlier in date 
omitted, but the latter gave notice, the latter would 
prevail over the former. If the trustee was himself 
a person who had advanced money to a beneficiary, 
and had taken an equitable assignment, inasmuch as 
he could not give notice himself, he would prevail 
over any person who took subsequently. If the 
fund was not in the hands of a trustee, but of the 
court, in a suit to administer that fund, then a stop 
order was substituted for the notice to the trustee. 
What was the purpose of the notice to the trustee ? 
It was twofold— first, that the trustee might know 
and take notice of the claim of the party giving the 
notice ; and secondly, that if a person who was 
afterwards entitied to the share advanced money 
upon or purchased the share, the person to whom 
the proposal was made might go to the trustee to 
know whether he was safe. The second purpose 
was quite as important as the former. So when the 
fund was in court, what was the purpose of the 
stop order? Not merely to take notice of the 
charge, but that if any -person was about to advance 
money on the share of a beneficiary, ^e might 
inform himself w^hethcr there was a stop order, and 
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could then decide as to whether he wonld advance 
his money." His Honour in the following case 
decided that a trustee who has himself made 
advances on a fund which is heing administered by 
the cotirt, should obtain a stop order on the fund, 
and not having done so was postponed to another 
incumbrancer, who had obtained a stop order. The 
facts were as follows : — ^A. and B. made advances to 
C. upon his share in a fund which is being adminis- 
tered by the court. A.*s advance is made long 
prior to B.'s, but A. does not obtain a stop order, 
and B. does. Between the date of B.*s advance, and 
the date of his stop order, an order is made directing 
payment to A. of part of the fund in court, in part 
satisfaction of A.^s debt. B., who is the plaintiff in 
the cause, has the carriage of this order. On the 
question whether the debt of A. or B. had priority : 
Held, that as B. had notice of A.*s debt hyihe order 
directing payment to him, A. was entitled to priority 
over B. Elder v. Mdclean, 5 Week. Rep. 447. 



SUMMARY OF DECISIONS. 



CONYETANCINO AND EQUrTT. 

ADMINISTRATION SUIT.— Cr«firor«—Cato 
on shares — Specialty debt — Notice to creditors of pro- 
ceedings — Future calls not to he provided for. — ^In 
the case of an administration suit, if there is a debt 
due, but not payable immediately, the court makes 
provision for it as a debitum in presenti^ solvendum in 
fiituro ; but if there is a liabUity to pay under a 
certain contingency, the court makes no provision 
for such a debt, but distributes the fbnd aiQongst the 
simple contract creditors, without wuting to ascertain 
whether the liability will ever accrue (see Read v. 
Blunt, 5 Sim. 567). These remarks will explain 
the following decision: — ^A testator in a creditor's 
suit is the holder of shares in a company. Two sets 
of calls are mad4 on the shares, taken into the 
master^s office, and allowed as special debts. Another 
call is made but not taken in, and the report is made 
and confirmed, dealing erroneously with such claims 
without notice to the company. A petition is 
presented, praying the correction of the report as to 
the calls, and to provide for further calls, and asking 
for the costs : Held, that the claims for the calls 
carried in muSb be allowed as specialty debts, but no 
provision could be made for future calls ; that notice 
should have been given to the company of the 
report, and that the petitioners must have their 
costs. Wentworih v. Chevell^ 6 Week. Rep. 743. 

ALIEN [vol. 3, p. 241]. — Fraudulent injury to his 
property — Account — Injunction — Trade marks [vol. 3, 
p. 126]. — Every foreigner residing in this country — 
not, perhaps, excepting an alien enemy — has a right 



to apply to the courts of this country to prevent a 
fhiudulent ii\jury to his property being perpetrated. 
Where, therefore, the plaintiffs, an American com- 
pany, filed a bill against the defendant, a merchant 
at Birmingham, for an account, and an injunction to 
restrain the use of trade marks, and the defendant 
demurred to the tnll for want of jurisdiction and 
equity, the demurrer was overruled. The Collins 
Company v. Cohen^ 29 Law Tim. Rep. 245. 

BANKER AND CUSTOMER.— 3fon«y paid 
into a bankers for a special purpose not carried out — 
General crcdiiara. — In general, money paid into a 
bauker^s does not entitle a customer to receive back 
the same notes and sovei'eigns, but constitutes 
simply a debt. But where the money is lodged for 
a specific and ^press purpose, it is different : Thus, 
where money is paid into a banker's by a cnatomer 
for a purpose specified, and instructions are given in 
writing, and those instructions aife acted upon, 
although such sum is carried to the general account 
of tlie parly paying it in, and although the money 
is not eventually applied, but comes again into the 
banker's hands after business has ceased to be carried 
on : Held, that it is sufficiently ear-marked to pre- 
vent its belonging to tlie general creditors. Farley 
v. Turner, 5 Week. Rep. 666. 

CHARITY.— Xaiuf held on charitable tnuts— 
AUenation of—Presumption of power to sell — Statutes 
of Limitation — Construction of— Attorney- General — 
Information — Trustee and cestui que trust. — ^By sec. 
2 of the 8 & 4 Will, 4, c. 27, land is not to be 
recovered, but within twenty years after the accrual 
,of the right. By the 24th sec. a person claiming 
land in equity is to bring his suit within same period 
as at law. By see. 25, where the land is held upon 
an express trust, the right is to be deemed to have 
accrued at the time of a conveyance to a bond fide 
purchaser for a valuable consideration. Where the 
origin of a charity does not appear, and a sale of tiie 
charity lands has taken place at a very distant date 
which has since been acquiesced in, there is ground 
for the presumption that there was originally power 
to Bell, or there may be such a presumption firom 
the nature of the trust, as where the land was 
originally conveyed with a power to dispose of it in 
the way most beneficial for the charity, and not 
merely to apply the rents and profits to its use. 
Charities are trusts within the operation of the 24th 
and 25th sections of the Statute of Limitations 
(3 & 4 Wm. 4, c. 27). The poor of a parish are a 
cUss of persons within the meaning of the interpre- 
tation clause of the statute, and here a suit by 
information of the Attomey-Greneral was treated as 
a suit by them. Sed qu. could they or some of them 
for themselves, and the rest, without the Attorney- 
General, maintiin such a suit Where thie Attorney- 
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Creneral has no independent title of his own, and the 
parties whom he represents are bonnd by .the 
stetute, he also is bound. The effect of the 25th 
sec is to save the cestnis que trust, in this case the 
poor of the parish, against the trustees, but ilot 
against purchasers for value from the trustees. 
SembU^ under the i25th sec. the remedy of a cestui 
que trust against his trustee (upon express trusts), 
and those claiming under him, is not barred by the 
statute, though the estate has been conveyed away ; 
but as against a purchaser for valuable consideration 
from the trustee, the right to sue begins from the 
date of the conveyance. The Attorney' General v. 
Magdalen College, Oxford, 5 Week. Rep. 716 ; 29 
Law Tim. Rep. 288. 

CONVERSION [vol. 3, pp. 84, 369].— /feconwcr- 
Mum — Part reco^ftversion not ailire reconcersion — Part 
in possession and part in reversion. — ^Where an estate 
is directed to be sold, and the proceed^ arc bequeathed 
to A. B., and the estate remains unsold, and A. B. 
by his acts treats part of the estate as land, this is con-~ 
sidered a reconversion of the whole. But this doctrine 
applies only to cases where, to use the language of 
Lord Eldon in Wheldale v. Partridge (8 Ves. 227), 
the property is at home. In other words, the use 
or equity once impressed by the original conversion, 
continues until the Estate becomes vested in some 
person or persons. Acts of rcccmversion as to part of 
an estate frequently are held to apply to the entirety, 
but an intention to reconveit freeholds in possesion 
is no evidence of reconvenion of copyholds not in 
possession. A rcbiduary bequest of real estate 
directed to be sold^ comprised certain freeholds in 
possession, and also a reversion in a copyhold estate, 
which did not tall into possession till after the death 
of the legatee: Held, that acts by the legatee 
amounting to a reconversion of the freeholds into 
land did not operate to reconvert the copyholds; 
and that they passed to the personal representatives 
and not to the heir. MeredUh v. Vich, 5 Week. 
Rep. 639. 

DEVISE.— CharitahU uses — Mortmain — Void 
devise and bequest attending it — Gijl over defeated-^^ 
Adminisfration.' — Where a devise of really for a 
charitable foundation is void under the Mortmain 
Act, a bequest to refllduary legatees in trust to carry 
out the purposes of the devise fails too ; and a be- 
quest over, where the prior bequest is defeated by 
contingencies other than those provided for by the 
testator, is also void. Supporting the case of Phil- 
potts V. St. George's Ho»ipital (21 Beav. 181), ad- 
ministration, with will annexed, giianted to next of 
ktn in preference to residuary legatee, for the purpose 
of carrying out tKe intended charity. Rudidl v. 
Warren, 29 Law Tun. Rep. 204^ 

ELECTION.— DoMJer—Direcriim to seOr^Rart of 



proceeds given to wife. — Where a testator gives all 
his estate, it is not to be supposed that he intended 
to give that which is not his — namely, his wife's 
dower (per Lord Thurlow, in Foster v. Cooke, 
3 Bro. C. C. 347). In order to imply an intention 
to bar dower the instrument mu'st contain some 
provision inconsistent with the assertion of a right 
to demand a third of the lands to be set out by 
metes and bounds, t. e,, the wife's dower (Bimingham 
V. Eirwan, 2 Sch. and Lefr. 444). A mere direction 
to sell and divide the proceeds amongst the widow 
and others does not put her to her election. This 
will explain the following decision. A., by his wiU, 
directed the sale of all his freehold and copyhold 
estates, and bequeathed half of the proceeds of such 
sale to his wife absolutely. By his codicil he directed 
that his personal estate should be divided in the 
same manner as the proceeds of his real estate. He 
married prior to 1834. V. C. Wood held, that his 
widow could not be required to elect between the 
bequests under her husband's will and codicil, and 
her dower. Bending v. Bending, 29 Law Tun. Rep. 
224 ; 3'Jur. N. S. 535. 

EQUITABLE MORTGAGE.— PHart«y—iVb<ictf. 
— ^The Master of the Rolls in the case of Jones v. 
Williams (5 Week. Rep. 540; anU, pp. 20, 21), 
held that a deposit of deeds which do not relate to 
the property over which the charge is claimed does 
not create any equitable- mortgage over it. If a 
deposit of the deeds of Blaekacre is made with an 
assuranois that they relate* to Wfaiteacre, that will 
not cr^te a chai^ on Whiteacre as against a third 
party witih whom the deeds of Whiteacre may be 
depoidted, although the depositor himself might be 
compefled to mtke la$ representation good. That 
was the principle of Jcmen ▼. Williams. It is not to 
be considered that every eqmtable mortgage is bad 
unless the deeds deposits iihow a good title in the 
depositor. Thus it was decided in the following 
case, that a prior equitable mortgage will not be 
postponed^ to a subsequent one, merely on the 
ground that the deeds first deposited did not include 
the ' conveyance to the depositor, and showed no 
title in him. Roberts v. Croft, 5 Week. Rep. 778. 

EQUITABLE WASTE [vol. 8, p. 44].— Onw- 
mental tinker — No residence on estate — Injuncdon — 
Tenant for life without impeachment for waste. — ^It is 
well settled, the most recent authority being that of 
Marker v. Marker (9 Hare, 1), that a tenant for life, 
even though unimpeachable for waste, cannot cut 
down any timlxsr left for oYnament; md anything 
either originally planted or left for ornamental pur- 
poses is beyond his power. The original ground 
of the equitable jurisdiction was as to malicious 
waste ; but ever since the well-known case of 
Raby Castle (I Salk. 161 ; 2 Vern. 788), that doc- 
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triae has been extended to plantations for orna- 
ment to a hoase and buildings. Lord Eldon, though 
he was stated to have been averse to extending the 
doctrine, observed, in Marquis of Downshire y. 
Sandys (6 Yes. 107), that the principle had been ex- 
tended from ornament of the house to outhouses and 
grounds, then to plantations, vistas, avenues to all 
the rides about the estate for ten miles round ; and 
his lordship did not hesitate to say, that it must also 
be applied to an unenclosed common as well as to 
field lands, and that the contiguity or remoteness. If 
de facto it was planted for ornament, could not alter 
the principle. In Wombwell v. Belasyse (6 Yes. 
110 n.). Lord Eldon stated,* as established doctrine, 
that *^ the question is not whether the timber is or 
is not ornamental ; but the fact to be determined is, 
that it was planted for ornament ; or if not originally 
planted for ornament, that it was left standing for 
ornament by some persons having the absolute power 
of disposition." — ^^ I do not agree that a mere tenant 
for life coming into possession can vary the estate ; 
that can be done only by some person having the 
absolute dominion over it" — the same dominion in 
fact as the person who planted it. These observa- 
tions will explain the following decision : — A. B. was 
owner in fee of two estates, L. and M., within eight 
miles of each other. Li 1823 he ceased to reside at 
L., and went to live at M. Li 1845 he pulled down 
the mansion upon the L. estate, and cut down a 
few of the trees in the park. He died in 1856, 
leaving G. D. entitled under his will as tenant for 
life, without impeachment for waste, to L. and M., 
the will containing a leasing power over all the real 
estate, except the mansion at M., and also a power 
of sale and exchange. Injunction granted to re- 
strain CD. from cutting down the trees in the 
avenue or park at L. — the circumstances of pulling 
down the mansion and felling some of the trees by the 
testator, and the. power of leasing, not being suffi- 
cient to deprive the timber upon the estate of its 
ornamental character. Timber may be planted or 
left standing for ornament by the owner of an estate, 
and as such protected by a court of equity, although 
there is no residence upon the property. MickU^ 
thwait V. Micklethwait^ 5 Week, Rep. 640. 

EXEC UTOR.— Duty g/"— Devastavit— Residuary 
legatee — Rights qf^Delaying conversion beyond proper 
time — Effect of debts not being paid — Charging 
executor for breach of duty. — In general a person 
Iiaving a life interest in a residue has a right to call 
on the executors or trustees to convert into money 
all personal property of a perishable or speculative 
character — everything in short not consisting of 
proper securities for money, so that it may be 
properly invested. But of course a testator may, as 
iK'twecn himself and his legatees, modify that right 



by directing expressly or impliedly that any partipu- 
larMtem of property shall not or need not be sold ; 
but this direction, even if given by the will, is a 
direction not coming into operation till the property 
has reached the hands of the trustees ; that is, not 
until the debts have been previously paid. A 
testator by his will gave his residuary real and 
personal estate to trustees upon trust at some 
convenient and proper period, with the approbation 
of his son, S. W., to sell and to pay to his daughter . 
L. such annuity as should be £200, besides one-half 
of the yearly income and produce of his residuary 
real and personal estate, but not to exceed £600 
a year, and so that any annual surplus after paying 
such annuity to L., and an annuity of £400 to S. W., 
should go to S. W., who was residuary legatee and 
co-executor with the trustees. The trustees dis- 
claimed, and S. W. alone proved the will. Pfl[rt of 
the testator's property included in the gift to the 
trustees was a leasehold colliery which S. W. did 
not sell, but carried on until it was worked out, 
laying by 10 per cent, to pay back capital expended 
in the pUint, &c, according to a direction in the 
will. Considerable profits were realised by the 
working, and the testator's estate, independent of 
the colliery, was insufficient for the payment of his 
debts. The deficiency was paid l^y S. W., who also 
paid to L. £600 a year out of the profits of the 
colliery while it was worked. Upon bill fifed by L. 
against S. W. for an account: Held (affirming 
decree of the Lords Justices), that the duty of S. W. 
as executor was to have sold the colliery before the 
end of a year after the testator's death, notwithstand- 
ing that the trustees were to sell with his approba- 
tion, and that the will affi)rded an implication that it 
need not be sold : Held, also (Lord Wensleydale, 
dubitante), that S. W. was chargeable with the value 
of the colliery at the end of the year, and interest at 
£4 per cent., the value being a -sum equal to the 
aggregate amount of the net profits made from that 
time treated as deferred payments. Wightwick v. 
Lord, 5 Week. Rep. 713. 

FIXTURES [vol. 3, pp. 87, 301] .—Factory— 
Machinery — Looms. — Upon the sale of a mill or 
factory, looms used in the mill are not within the 
words steam engines, boilers, shafting, piping, mill 
gearing, gas meter, gas pipes, drums, wheels, and 
all and singular other the machinery, fixtures, and 
eflects, fixed up in, or attached or belonging to the 
mill or factory or premises. Looms standing upon 
a l5om-foot, from which they may be removed at 
pleasure, will not pass by the general terms of 
machinery, though they are worked by steam power 
which is attached to tlie mill and mortgaged with it. 
Hutchinson v. Kay, 26 Law Joum. 457, C. 

LEASE. — Breach if covenants— Equitable relief — 
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The pUuntiff being the mortgagee of the lessee of a 
house under a building lease, took possession ofthe 
property upon the original lessee neglecting to Ailfil 
the ooVenants. The plaintiff was afterwards «(|ected 
in pursuance of a judgment in an action at law for 
breach of covenants, and filed m bill to be reinstated 
in the property, on the .ground that there had been 
no breach of the covenants under the lease. The 
particular covenants as to which relief was prayed 
were to make and provide a roadvray in firont of 
the house, and to construct good and sufficient drains 
and sewers to carry off the foul water. The plaintiff 
excused himself from performing the first covenant, 
on the ground that the owners ofthe adjoining house 
refhsed to complete their pordon of the road ; and 
as to the second covenant, the plaintiff had caused* 
drains to be made by competent workmen, but they 
were found to be insufficient for the purpose. The 
oourt held that there had been ar breach of both 
covenants, and therefore reftised to interfere to> 
prevent the lessor from having the benefit of his 
ejectment Nohe$ v. Gibbon^ 26 Law Joum. 488, C. 

MERGER [vol. 2, pp. 286, 264].— Aircikue of 
term by lesgor — 4»ngnment to trustee — Merger pri' 
vented, — ^When a charge secured by a term of years 
is paid off, the term is presumed to be merged, 
unless evidence is offered to rebut the presumption, 
and the burden of proof lies on those who mumfi^in 
that the term is subsisting. But where the mode 
in which the charge is paid off appears to be firamed 
with a view to prevent a merger of th^ term, the 
burden of proof is i»hifted, and the presumption is 
that the term is intended to be keptonibot It 
must then be .proved that notwithstanding ^the 
particular form of the transaction, still it was intended 
to merge Ae term. ' In the following . case, it was 
held by the Master of the Rolls that where a lessor 
purchases the interest of the lessee in a term, and 
causes it to be assigned to A trustee in trust for hinii 
the presumption is that he intended to prevent a 
merger. OwUer v. Chmter^ 29 Law Tim. Rep. 244. 

MORTGAGE.— Ifor^o^ in poiseieion^Dittreu 
— Neglect and dtfauU. — ^A mortgagee in possession 
is bound to take all steps, and use all remedies 
which a prudent man would use under the circum- 
stances with reference to his own private property. 
In the following case, it appeared that a mortgagee 
in possession distrained upon goods the property of 
customers; he afterwards, under threat of legal 
proceedings, restored the goods so seised: Held, 
that he was not obliged to defend his seisure in an 
action at law; and that he was not, under the 
ctreumstances, an^erable for wilfhl neglect and 
defiiult. Coz V. Orey^ 6 Week. Rep. 749. 

MORTGAGE.— Ifore^o^ee suing after foreclosure 
-^ Costs — AdmiQing to prove in administration suit. — 



A mortgagee, after foreclosure and attempted sale, 
was admitted to prove in an administration suit on 
giving up the property; but not allowed costs of 
foreclosure. Haynes v. Haynes^ 8 Jur. N. S. 604. 

PUBLIC COMPACT.— Joinf-Stocfc Company's 
Winding-up Acts — Contributory — Partnership — MiS' 
information ar to limited lidbility, — A. and B. were 
partners, and A., on the faith of representations made 
to him by the secretary of a company, informed B. 
that the liabilities were limited, and thereupon B- 
consented to shares being taken in the company. 
A. executed the company^s deed alone, in the name 
of the firm. Two calls were paid by the firm, and 
dividends were received by the firm as part of the 
partnership assets. The firm then dissolved part- 
nership, and all the assets and liabilities (the above 
shares being particularly specified) were transferred 
from A. to B. The company failed, and was wound 
up under the act. It then ^>peared that the liabilities 
of the company were not limit^ and B. alleged that 
A. akme was liable as a contributory : Held, the 
misrepresentation as to the limited liabilities not 
being wilftd, and the company assenting, that B. was 
primarily liable, and A. secondarily liable, as con- 
tributories. Exp, Letts v. Steerj 26 Law Joum. 
466, G. 

PUBLIC COMPANY [vol. 8, pp. 49, 180, 
872, 30i].— 'Agreements by promoters. — ^Agreements 
entered into by promoters of a company before the 
act of incorporation, do not bind the companjr without 
subsequent adoption (see* vol. 3, p. 130). In the 
following case, what amounts to adoption was 
considered. WiOiams v. St. George's Harbour Raii- 
way Conqfony^ 6 Week. Rep. 726. 

SEPARATION DE^D.^ReconciHation—StatuU 
of F^rauds-^Part performance — Amndty — Agreement 
to charge real estate.— The Statute of Frauds, which 
was passed to prevent firand, will not be allowed in 
equi^ to be made the doak or instrument of Iraud. 
A parol agreement to secure an annuity on lands of 
the grantor, followed by part performance by the 
grantee, will be upheld in equity. After a separation 
deed had b^n executed by which a husband 
covenanted to pay a certain annuity to his wife, a 
reconciliation was efiected, the husband verbally 
promising to secure the said annuity on his real 
estate, and the wife returning to live with him 
accordingly: Held, that her return constituted a 
sufficient part performance to take the case out of 
the Statute of Frauds, and to render the real estate 
liable to such an annuity in the hands ofthe devisee 
ofthe husband. Webster v. Webster^ 6 Week. Rep. 
726.- 

SUCCESSION DtiTY [vol. 8, pp. 48, 224, 888]. 
— Act of Parliament — Remainder-man, — The estate 
of a remainder-man, which was vested before the 
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Succession Duty Act, 18 & 19 Vic. c. 51, came into 
operation, but &llen into posseBsion upon the death 
of the tenant for life, after the time appointed for 
the commencement of the act, but before the time 
when it received the royal assent, is liable to succes- 
sion duty. Wilcock y. Smithy 29 Law Tim. Bep. 
235. 

SURETY [toI. S, pp. 88, 212'].— Difference between 
giving time to debtor and releasing debt^ with reservation 
of rights against surety, — ^The following ease shows 
the great difference existing in equity between 
giying time to a debtor to pay, and releasing the 
debt where there has been a surety, and th^re is a 
reservation of the creditor's rights against him. It 
was there decided by Y. C. Wood that where a 
creditor gives time to his debtor, and at the same 
time reserves his right against his debtor's sureties, 
they are not discharged ; but where there has been 
an actual release of the debt, no such right can be 
reserved against the sureties; The plaintiff entered 
into a bond as surety for a debtor, conditioned for the 
repayment of moneys advanced and to be advanced 
to the debtor by bis creditor. The moneys were 
advanced by the creditor. The debtor and creditor 
afterwards entered into a written agreement, in. 
consideration of the debt then due, of other payments 
made and to be made, and of a general release to be 
executed by the creditor, for the surrejider and 
assignment to the creditor of certain premises demised 
to the debtor. The surrender and assi^ment were 
duly made, but no general release was ever executed : 
Held, that although there was no discharge of the 
surety at law, in equity he was released from his 
liability on the bond. The court refused to admit 
evidence on the part of the defendant, dehors 
the written agreement and repugnant to it* to show 
an intention to reserve a right against the surety. 
WM V. Hewett, 29 Law Tim. Rep. 225. 

TENANT FOR LIFE.— Order to .produce cestui 
que vie — 6 Anne, c. 18 — To whom application made. — 
Hie application for the production, under the 
6 Anne, c. 18, of a cestui que vie in the case of a 
tenancy for life is to be made to " the Lord Chan- 
cellor, keeper or commissioner for the custody of the 
Great Seal of Great Britain for the time being," and 
therefore the Master of the Rolls has no jurisdiction 
under the statute. Meyrffk v. Lawes, 5 Week. Rep. 
746. 

TRUSTEES.— Dcuwc upon trust for sale— Mort- 
gage^ not a compliance — Trust for sale doss not authorise 
mortgage.— The case of Stroughill v. Anstey, (1 De 
G3Z. M. and G. 635), established that as a general 
rule, a mortgage is not a due execution of a trust for 
conversion. In the following case, property was 
demised upon trust for sale as soon as might be after 
tlig decease of the testator, and the trustees mort- 



gaged the property for payment of debts and certain 
legacies, but took na steps to sell the estate for five 
years after the death ; it was held that they were 
liable for a loss which accmed in conseqacnee of 
their neglect to execute ihip trust, from the property 
having become depreciated in the meantime. 
Devaynes v. Robinson, 29 Law Tim. Rep. 2ii. 

WILL. — Probate— French domicil-^Audunisaiion 
of the Emperor.^^The following is the dedsioD 
respecting the validity of the will of a person dou- 
dlcd in Fi'anee about which so moch has lal^y bten 
said, and which has occasioned the introdocfion of 
a bill into Parliament to remedy the difficulty tor'the 
future. A tcstamentaiy instrument duly exeented 
according to English law by a British subject, 
whose legal domicil was at Paris both at the time of 
the execution of the instrument in question and at 
the time of her death, cannot be admitted to probate 
if the party pr<^unding the alleged will fai£i to 
prove that the law of the domicil was soch as to 
authorise a will in that form. The authorisation of 
the Emperor of the French is not necessary in order 
to establish a domicil to give the rights of testacy, 
and regulate the successipn of properQr. Breemer 
V. Freeman, 5 Week. Rep. 618. 

KQT7ITT FRACnCB. 

jLSSWEB^-^Witness— Privilege— Question Und- 
ing to criminate — Exceptions to answer. — ^A defendant 
u not, as a general rule, at liberty to dotiline to 
answer interrogatories, upon his mere statement 
npon oath that such answer might aubjeet him to 
proeecuti(»]; Hie court will decide whether, under 
the circumstances, such a statement ought to be 
considered conclusive. V. C. Stuart declined to 
follow the decision in Fisher v. Ronalds (17 Jur. 
898), to the effect that it is enough for the t>ersoii 
interrogated to state upon his oath that he eonsiders, 
or has been advised, or that it is his opinion, that hie 
answering a particular question woidd tend to crimi- 
nate him, and that the witness is the sole judge upon 
the neglect. Sidebottom v. Adldns, 3 Jur. N. S. 631 ; 
5 Week. Rep. 748. 

COSTS. — Trustees appearing separately [vol. 2, p, 
162] — Costs, double set allowed, — In general tmsteea 
should join in defending proceedings in equity^ 
otherwise they will be allowed one set of costs only 
(see 2 Chron. p. 162). A hostile claim was filed 
for an account and administration against three 
trustees, only one having ever acted, and the acting 
trustee resided in a different part of England fix>m 
the other two. No unreasonable conduct was proved 
against the acting trustee: Held, that he waa 
justified in appearing separately from his two co« 
trustees ; and a double set of costs was allowed* 
Cummins v. Bromfeld, 3 Jur. N. S. 657. 
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DISCOVERY.— ift»V-a<-tew — Pedigrte — EiUail 
-^(htstanding term — I^ctment, — ^Where a plaintiff in 
equity claims as heir-in-tail, it has been held that he 
has 9 right to have the deeds creating the entail, 
and also the deeds leading up to the creation of the 
entail, produced by any opposing claimant, who 
seeks to obtain possession, denying the heirship, but 
admittmg the entail, because the deeds creating the 
entail and the documents on which it rests, are 
assumed to be the conmion title of bodi parties. 
But upon consideration, it is plain that the decision 
in such a case would have no application to a case 
where the heir claims as heir general. In the 
following case, it appeared that a person claiming to 
be heir-at-law brought ejectment, to which the 
defendant was about to set up as a defence an out- 
standing term. The heir thereupon filed his bill for 
a production of the instrument creating the term : 
Held, that he was not entitled to the production, 
except as to so much (if any) of the deed as showed'' 
or tended to show the plaintiff's pedigree, and that 
the rest of the deed might be sealed up. Runibold 
V. Forteath, 8 Jur. N. S. 667. 

DISMISSAL OF BILL.— Reversal of decided 
eases — Amendment — Dismissal of hill by plaintiff-^ 
Costs. — ^If a plaintiff -files a bill on the authority of 
decided cases, and those cases are afterwards re- 
Tersed, he is entitled to move to dismiss his bill 
widiout costs. The court gave leave to a plaintiff to 
amend his bill on payment of costs to the defendant. 
The plaintiff, accoidingly, amended the bill, and pro- 
ceeded with the suit It was afterwards discovered 
that there was an express clause in a statute which 
rendered the bill unsustaiuable. The plaintiff was 
allowed to dismiss his bill wi^out costs, on the 
ground that the prosecution of the suit was caused 
by a mistake of the court Lister v. Leaihet^j 6 
Week. Rep. 666. 

DIS^flSSAL OF BILL.— 4/icr decree^ Waiving 
reUef-^Preliminary inquiries, — ^Where after deaee, in 
eonsequence of a previous technical irregularity, the 
bill is dismissed against a party having a reversionary 
interest under a settlement sought to be impeached, 
and pre liminar y inquiries are directed, tbe court 
imder the special circumstances will order the decree 
to be prosecuted against the other parties only, the 
plaintiff waiving all relief agahdst the party dismissed. 
Chaffers r. Baker, 6 Week. Rep. bib. 

BIjECTION. ^In/ant— Reference to chambers.— 
An infimt heir-at-law may elect with the sanction of 
the court, without a reference to chambers] Lamb 
V. Lamb, b Week. Rep. 772, 

EVIDENCE [v>ol. 8, pp. 127, 298].— Tliiiw for 
closing evidence — Leave to fUe Jfurikir affidavits'— 
16 jr 16 Vic. c. SO, s. 88.— After the time for dosing 
the evidence in a cause has expired, the court may, 



under 16 & 16 Vic. c. 80, s. 88, allow affidavits to 
be filed in reply to an affidavit filed immediately 
before the time for closing evidence, impugning the 
character and credibility of the witnesses of the party 
in whose behalf the application is made. Scott v. 
Corporation of Liverpool, 6 Week. Rep. 641, 669; 
29 Law Thn. Rep. 228. 

FEME COYETiT.— Marriage after rq>Ucaiion^ 
Separate estale-^Revivor — Next friend. — A., a feme 
sole entitled to property, which in the event of her 
marriage would Ije bettied for her separate use, filed 
a bill for purposes connected with such property. 
After replication, but before decree^ she marries. 
Tbe Court made an order, ^ving leave to the 
plaintiff to name A. B. her next friend, and reviving 
the result against her husband. Semble, such an 
order is not an order of course. Trezevant v. 
Broughton, 6 Week. Rep. 617. 

HEARING. — Last cause in list not privileged. — 
Formerly, the last cause in each day's list of causeft 
for hearing was considered privileged,' so that it 
could not be taken in the absence of counsel ; but ■ 
this rule of practice has been abrogated, and now 
the last cause in the paper is not privileged, but the 
plaintiff b entitled, in the absence of the defendant's 
counsel, to -a decree or order on affidavit of service. 
Flower v. Gedye^ 6 Week. Rep. 747. 

INFANT. — Infant suin^ in formd pav^peris by next 
friend [vol. 8, pp. 46, 818]. — ^An order for an infant 
to sue by next friend in formd pauperis is irregular. 
Lindsey v. TyrreU, 6 Week. Rep. 617. 

MORTGAGE.— jSbKcitor—Co*to.—A mortgagee is 
entitied, as against his mortgagor, to have taken 
into account, in a suit to redeem him, any costs 
which he has incurred in protecting his titie to the 
mortgaged property. On the other hand, though a 
mortgagee may be entitied to certain expenses 
properly incurred in relation to the mortgaged pro- 
perty, as the expenses of employing a collector, yet he 
cannot himself charge for his own trouble. Where 
a mortgagee acts as his own solicitor in a suit in 
defence of his own tide, he will be allowed, as 
against a second mortgagee, his costs out of pocket* 
but no other costs — that is, the mortgagee is entitled 
to what he has disbursed, but not to that which is 
the remuneration fbr his own persona^ trouble. 
Sclater v. Cottam^ 8 Jur. N. S. 680. 

PRODUCTION OF DOCUMENTS.— PWwT^d 
communications — Co-defendants. — ^In general every 
thing and document within the knowledge or in the 
possession of a party to a suit in equity must be 
disclosed. But in order that there should be free 
communication between the parties to a suit and 
their legal advisers, such commimications are privi- 
leged from production, and this has been extended • 
to the legal advisers «and the witnesses in the suitr 
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(CurliDg T. Perring, 2 Myl. and Ke. 380 ; Holmes 
y. Baddeley, 1 Phil.'476). But it lias been decided 
by y. C. Woodf that commtinication8 between co- 
defendants in reference to the matters in question in 
the suit are not entitled to protection. Belti r. 
Menzies, 5 Week. Rep. 767. 

PRODUCTION OF DOCUMENTS [vol. 8, pp. 
85, 127, 875, ^^S^.—Applying immediatebf after JiUng 
oiuiMr.— By the 19th sect, of the 15 & 16 Vic. c. 86, 
it is provided that it shall be lawM for the defendant 
in any soit, whether commenced by bill or claim, 
but ^n 8a\t8 commenced by bill, which the defendant 
is required to answer not until after he shall have 
put in a sufficient answer, to file interrogatories for 
the examination of the plaintiff. A defendant after 
filing his answer, may apply for production of 
documents under the above statute, although the 
six weeks during which the answer is open to 
exceptions has not elapsed. Wcdker v. Kennedjf, 
8 Jur. N. S. 481. 

PUBLIC C0UFA2SfY. —Costs— Application re- 
specting payment of dividends on purdiase-monfiy to 
mant/or I|/«.— -Where a tenant for life might, but 
fi>r disputeH between himself and his incumbrancers, 
have obtained an order for payment of dividends to 
^mself of a fund in court on a former occasion, he ^ 
will not be allowed as against the company the costs 
of an additional application relating to the dividends. 
A public company having purchased lands' .for the 
purpose of their act, and paid the money- into court, 
it is competent for Uie court, the whole matter being 
before it, not only to order the transfer into the 
separate account of the landowner having a limited 
interest, but also by the same order to direct 
payment of the dividends according to the rights of 
parties. Be JoUffe, 3 Jur. N. S. 688. 

SETTLED ESTATES ACT \_anU, p. 24].— 
• 19 ^ 20 Vic, e. 120 — Examination of married woman 
— Scotlandj^ writer to signet, — The Settled Estates Act 
is giving rise to many applications, and several points 
have been decided* on the practice, and among others 
the following : — ^The examination of a married woman 
applying to the court under 19 & 20 Vic. c. 120, may 
be taken after the presentation of a petition at any 
time before it is heard. A writer to the signet will 
not be appointed to take the consent of a married 
woman residing in Scotland. Re Uooper^s Settled 
Estates^ 5 Week. Rep. 670; but see Id. 726. 

SETTLED ESTATES ACT \ante, pp. 22, 24], 
— 19 4* 20 Vic, c, 120 — Examination of married 
woman [ante^ pp. 22, 24]. — ^Th.e examination of a 
married woman applying to the court under the 
Leases and Sales of Settled Estates Act (19 & 20 
Vic. c. 120) should be taken immediately after ther 
presentation of Uie petition. Re Foster*s Settled 
Estates, 5 Week. Rep. 726. 



TRUSTEES.— 4f)poiafmeiK of new trustees— 
Disclaimer — Costs — • Jurisdiction — Trustee AcL-^A, 
stranger who, in a case involving do risk or responsi- 
bility, obstructs the true owner, by relbiing to claim 
or disclaim will be made to pay the costs of any 
consequent proceedings. On a petition, under the 
Trus^ Act, 1850, for appointing a new trustee, the 
court has no jurisdiction to make the respondents 
pay the costs of the application. Re iVimnoss's 
Settlement^ 5 Week. Rep. 508. 

TRUSTEE.— Gsfftei que trust ueuig name 4^ 
Appeal— Trustee of appellants the soUdtor also qf 
respondent — Indemnity — Costs, — A trustee caiibot, 
upon receiving a proper inddnnity, refbse the use of 
his name to his cestui que trust for the purpose of 
prosecuting an appeal in the House of Xiords. A 
defenidant in a suit was the trustee of appellants from 
a decree pronounced in it, and also the solicitor of 
a req;K>ndent on the appeaL The defendant gave 
the appellants an authority to use his name in their 
appeal, but subsequently withdrew that anthorify, 
on the grounds that he thought the appeal unreason- 
able, and that he was the respondent's solicitor. 
The appellants offered to indemnify him against the 
costs of the appeal on a daim filed by them, 
claiming to be allowed to prosecute their appeal in 
the name of the defendant: Held, that they might 
use his name on a complete and sufficient indem- 
nity being given, the indemni^ to be settled in 
chambers; and that the defendant must pi^ the 
costs of the daim. Pakington v. Benbow^ 29 Law 
Tim. Rep. 194 ; 5 Week. Rep. 670. 

TRUSTEE RELIEF ACTS.— Co«t»—Par^ served 
with petition and appearing, — ^A party ierv^d^th•a 
petition under the Trustee Relief Act, 1847, does 
not necessarily get his costs of appearing at the 
hearing of the petition. Re Smith, exp, Fi^er, 8 Jur. 
N. S. 659. 

OOMMON L4W. 

AGENT [vol. 3, pp. 49, 298, 810].— Damages— 
Contract by unauthorised agent, — ^An unauthorised 
agent assumed to enter into a contract on behalf of 
R. for the purchase of a ship then building, and he 
required certain extra work to be done which came 
to £250. Afterwards R. repudiated the contract, 
and the ship was resold at a loss of £250 : Held, 
that the damages resulting from the breach of the 
defendant's engagement that he had authority to 
make the contract for R. were, as well the £250 loss 
on resale as the £250 for the work which the agent 
specially required to be done. Simons v. Patchett^ 
29 Law Tim. Rep. 88. 

ATTORNEY.— TVttfi«M«»' expenses— Eq^eriments 
—LialnUty of attorney for expense of surveys hy witness 
to quaUfy himself— It is a well-established rule of 
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law that where a person is presumably acting as 
agent for another, the principal is bound and not the 
agent ; an attorney is certainly in that position ; he 
is the agent of his client, and is acting in pursuance 
of instructions. The authorities to that effect are 
Bobms y. Bridge, 3 M. and W. 114 ; Walbank y. 
Quatermaine, 3 C. B. 96; and Hartup y. Jukes, 
2 M. and S. 488. Upon the authority of these cases 
it has been decided that an attorney who employs a 
anryeyor to make surreys and yaluaftions in order to 
qualify himself to giye eyidence at a trial on behalf 
of his client, is not liable • to the suryeyor for the 
expense of the suireys and his attendance to giye 
eyidence. The witness must, in the absence of 
express stipulation, look to the client for payment 
Lee y. Everest^ 5 Week. Bep. 759. 

BILLS OF SALE \ante, p. 2b1,--ExecutUm ere- 
diiar — Jtu tertU — Prior invalid Irill of eak. — ^An 
interpleader issue is merely to satisfy the conscience 
of the court whether the execution creditor or tho: 
claimant u entitled to the g^oods. In an inter- 
pleader issue to try the right of the plaintiff as 
assignee under a bill of sale, to goods claimed by the 
defendant as execution creditor, the defendant will 
. not be allowed to set up, as a bar to the plaintiff's 
claim, a prior bill of sale, which, though good as 
against the assignor, is yoid as against the defendant 
on account of a non-compliance with the BUls of 
Sale Registration Act. Edward y. English, 5 Week. 
Rep. 507. 

BILL OF EXCHANGE.— jRcforMmen^ on face 
of a biil. — ^The writing of his name by an indorser 
on the lace of a bill of exchange, is a good indorse- 
ment. Young y. Glover, 8 Jur. N. S. 637. 

CLUB. — LiabHUy of member — Authority of secre- 
tary. — According to the law laid down in Flemyng y. 
Hector (2 M. and W. 172), the members of the club 
are not responsible ibr goods supplied on the order 
of the secretary, each member having previously 
made payments into his hands sufficient to pay for 
the goods supplied to him ; but it is very different 
where the secretary is merely directed to order the 
goods of a particulfu: person who is to be paid at a 
particular time. Thus, where a coal club entered 
into a contract with a merchant to supply them with 
coals, and authprised their secretary to order the 
coals for them, and by a rule of the dub the coals 
were to be paid for out of the funds of the club, in 
the hands of the treasurer, by means of an order 
giyen to the merchant on the next Thursday night 
after each deliyeiy of coals, signed by the secretary 
and chairman of a meeting of the club : Held, that 
as the members of the club did not Airnish the 
secretary with funds to pay for the coals, but autho- 
rised a contract on credit, the contract so made must 
have been on their credit, and not on that of the 



secretary, and they were consequently liable to pay 
for the coads. Cockerell y. Aucompte, 5 Week. Rep. 
688. 

DECLARATION OF WAJX.'-Effect of on con- 
tracts— Neutral vessels, — ^It is established that inas- 
much as the presumed object of war is as much to 
cripple the enemy's commerce as to capture his pro- 
perty, a declaration of war imports a prohibition of 
commercial intercourse and correspondence with the 
inhabitants of the enemy's country, and that such 
intercourse, except with the licence of the Crown, 
is niegal. Doubt was, indeed, thrown upon the law 
on this subject by Bell y. Gilson (1 Bos. and P. 
845,' A.D. 1798), where Buller and Heath, J J., 
held that the insurance of goods purchased in Holland 
during hostilities between England and Holland, on 
board a neutral ship, was lawful. That case was, 
howeyer, in the year 1800, overruled by the Queen's 
Bench, in Potts v. Bell (8 Term Rep. 548), which, to- 
gether with the great case of The Hoop(l C. Rob. 196, 
A.D. 1799), before Sir Wm. Scott, then restored and 
finally established the rule already mentioned— viz., 
that one of the consequences of war is the absolute 
interdiction of all commercial intercourse or corre- 
spondence between the subjects of the hostile coun- 
tries, "except by the permission of their respectiye 
soyereigns. Ptr Willes, J., in Esposito y. Bowden, 

5 Week. Rep. 782. 

v. A STCMRNTfl— ITfl/^jf rtyAto, natural and acquired 

— Riparian proprietors — Usage — Diversion — De- 
tention—Right of action.— Aa a general principle, the 
proprietor of lands on the banks of a natural stream 
has a right to use the water, so as not to work any 
material iiyuiy to the rights of proprietors aboye 
and below him, whether he does actually use it or 
not. Such a proprietor may, by usage, haye a 
greater right, not justified by his natural rights. 
But an acquired right does not operate on the natural 
rights of a landowner aboye, unless the user by which 
it was acquired affected the power to use the water 
aboye, so as to raise the presumption of a grant. 
Simpson y. Addington, 26 Law Joum. 148, C. P. 

EQUITABLE DEFENCES [yol. 8, pp. 301, 
324,845]. — Railway company — Companies Clauses 
Consolidation Act, 8^9 Vic. c. 16, s. SSShare- 
holder — Equitable plea — False representationScire 
facias.— It is a rule that nq plea ought to be enter- 
tained as an equitable plea unless the court, in de- 
ciding on the points and merits of the plea, can do 
the entire justice between the parties that the. case 
requires. To a scire facias against a shareholder in 
a railway company incorporated by statute, on a 
judgment obtained against the company, the defen- 
dant pleaded, for defence on equitable grounds, that 
he became transferee of the shares he held in the 
company as nominee^ of E. and M., for their benefit, 
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and not for his own, upon the representation of the 
plaintiff and others that he shoold incur no liability 
in respect of them ; that he never was to derive or 
did derive any benefit from the shares of the com- 
pany ; that the company never commenced the rail- 
way, and the scheme was abandoned, and no benefit 
was ever acquired by the company ; that the plain- 
tiff knew the circumstances under which the defen- 
dant became transferee of the shares, and stood by 
and permitted him to become such, &c., and was then 
uzyustly and inequitably, and contrary to that re- 
presentatbn, and in fraud thereof^ seeldug to charge 
the defendant, and make him responsible as a share* 
holder : Held, bad on demurrer. BeU v. Richards^ 
8 Jur. N. S. 521. 

FALSE mFBJSOmSEKI,— Estoppel— Arrest 
hy sheriff of wrong person on misrqKresentation, — 
Though a sheriff may justify the arrest of a person 
representing himself to be the party against whom 
the writ is issued, yet he cannot justify the subse- 
quent detainer of such person after information, 
even though given by such arrested person only, 
that he is not the'party against whom the writ was 
issued. Action against the sheriff for false imprison- 
ment. Plea, that the plaintiff represented herself 
to be a person sgainst whom a writ of ca. sa, had 
issued to the defendant. New assignment, tliat the 
defendant detained the plaintiff in custody^ after she 
had informed him that she was not. the person. 
Kcjoinder, that the plaintiff was lawfully in custody 
in the first instance, and that the subsequent inli- 
prisonment was. a continuation of that : Held, tbkt 
the plaintiff was not estopped from denying that she 
was the person against whom the writ had issued. 
Dunston v. Pctterson^ 29 Law Tim. Rep. 199. 

FRIENDLY SOCIETY [vol. 2, pp. 62, 186—9, 
167, 269"].— Appmnlment of trustees— IS ff 14 Vic. c, 
115; and IS j- 19 Vic. c. 68.— Where trustees of a 
friendly society, established under 18 & 14 Vic. 
c. 115, were appointed after 18 & 19 Vic. c. 68 (see 
2 Law Chron. 62, GS) had become law : Held, that 
it was not necessary to send to the registrar the 
resolution appointing the trustees ; and that such 
trustees were liable to be sued for the debts of the 
society incurred before their appointment. Beckett 
V. WiUetts, 5 Week. Rep. 622. 

ILLEGAL ARTLEST.^ Attorney and client — 
Liability of attorney — Liability of client for illegal 
arrest upon ca. sa, where the sum recovered under £20 
— 7 j* 8 Vic. c. 96, s. 57 [see vol. 1, p. 275 ; vol. 2, 
p. 224]. — The following case is a very important one 
with respect to a client^s liability for the act of his 
attorney. There is a great difference between the 
employing of an attorney who represents the parties 
in a suit, and the employing a contractor to do some 
other piece of work different to the carrying on a 



suit at law — such as building a house, &c., where 
the employer is not liable for the acts of the person 
who contracts to do the work, but the contractor is ; 
but it has always been held that a man is liable fi»r 
the acts of his attorney in the conduct of a suit at 
law brought under his authority. He gives to the 
attorney the right to represent him, and for what- 
ever the attorney does he is responsible. The fol- 
lowing case was decided upon these principles: — 
An attorney issued a ca. sa. upon a judgment where 
the real sum recovered by his client'upon that judg- 
ment was under £20. The judgment debtor .(the 
above-named plaintiff) was arrested, but subse- 
quently, the writ was set aside, and' he was dis- 
charged. Evidence was given to show that the 
judgment creditor (the above-named defendant) 
knew of the arrest, and was in communication from 
time to time with her attorney, who issued the ca. 
sa. : Held (dtibitante^ BramweU, B.), that the client 
(the judgment creditor) was liable for the act of her 
attorney in issuing the ca. sa. and arresting the 
plaintiff, in an action by him, against her, for folse 
imprisonment. CoUett v. Fostery 29 Law Tim. Rep. 
229. 

IKTE^A.CY.—Admmislraium— Widow and next 
of Ian — Committee of bmatic widow. '■^Where a person 
dies intestate without child or parent, leaving a 
widow who is lunatic, it is the practice of the 
Prerogative Court Registry to make a grant of 
administration to the c(»nmittee of the' widow 
without citing the next-of-kin ; the court, however, 
is not bound by that practice, but may, where the 
next-of-kin appears and shows sufficient reason, 
grant administration to them. A. died intestate 
without child or parent, leaving his widow, his 
brother, and others entitled in distribution, him 
surviving. The widow became lunatic, and a com- 
mittee of her person and estate was appointed by 
the Court of Chancery. On the question of grant 
of admioistration, it was held that the ordinary 
preference by the discretion of the court in favour 
of the widow would extend to such committee, 
unless the next-of-kin could . shpw special cause to 
the contrary. Alford v. Alford^ 29 Law Tim. Rep. 
284. 

LANDLORD AND TENANT.— Damages for 
not quitting after notice and delivering up possession 
[vol. 8, p. 802]. — ^A tenant who holds over after a 
notice to quit has expired, and after he has received 
notice from his landlord that the premises have been 
let to another, is liable, in an action by the landlord, 
for damages for the loss sustained by him in conse- 
quence of his being unable to perform the contract 
which he had entered into, to deliver possession to 
the in-coming tenant. Qticere, whether an action of 
assumpsit could be maintained on the implied promise 
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to deliver up possession at the end of the tenn. 
Bromley v. Chesterton^ 29 Law Tim. Bep. 227. 

LIFE INrSURANCE.— -4c^n on poUcy— Evidence 
of valid contract — Company estdbUshed under 7 jr 8 
Vic. c, 110 — Powers of directors presumed [vol. 3, p. 
372].~¥niere an insured person snes the company, 
he is not obliged to produce the deed of settlement 
of the company, and show that the contpEict was 
entered into with all due formality according to the 
deed: where the contract has been acted on, the 
court will intend, unless the contrary is proved, that 
the deed of settlement authorises the directors to 
enter into the contract sued on (see Smith y. Hull 
Glass Company, 8 Com. Ben. R. 668). In an action 
on a life policy granted by an insurance company 
established under the 7 & 8 Vic. c. 110, the plaintiff 
produced the ]>olicy signed by three directors, and 
gave evidence of the proposal and acceptance of the 
life, the delivery of the policy by the company, the 
recdpt of premiums from time to time on the part , 
of the company, and a letter received from the 
company after the life had dropped, admitting the 
validity of the poli^, but setting up matters of 
defence to the claim, which turned out untrue : Held, 
that it was the duty of the jury to presume from 
these &ct8, that the contract was a valid and binding 
one, and in accordance with the powers of the direc- 
tors, and that any matter of defence, such as that 
the contract was not executed in the manner required 
by the deed of settlement, or not under seal, must 
be shown by evidence on the part of the defence. 
Charles v. National Guardian Assurance ConqKmy, 
29 Law Tim. Rep. 246. 

LIFE INSURANCE [vol. 8, pp. 41, 123].— 
Statement of interest in poUcy — 14 Oeo. 3, c. 48, s. 2 
[voL 1, p. 274].-— The object of the 14 Geo. 3, c. 48, 
was to prevent wagering policies, and the 2nd 
section provides " that it shall not be lawful to make 
«ny policy or policies on the life or lives of any 
person or persons, or other event or events, without 
inserting in such policy or policies the person or 
persons^ name or names interested th«ein, or for 
whose use, benefit, or on whose account, such policy 
was so made or underwrote." It has been held, in 
the following case in the Court of Queen's Bench, 
that in a policy ,of life insurance the name of the 
party interested in the life must be inserted as being 
tilie party interested, and a declaration cannot be 
supported which states the interest to be in a different 
person fit>m the person alleged in the )>olicy. 
Hodson V. The Observer Life Assurance ^Sodety^ 
6 Week. Rep. 712. 

MASTER AND ^RVANT [vol. 3, p. 887].— 
Negligence of servant keeping his own. horse at the 
master's expense. — A master who allows his servant 
to keep s horse aoid gig at his (the master's) expense 



on the understanding that he is to use it in his 
master's service, is liable for injury occasioned to 
another person by the servant's negligent driving 
of the horse and gpg while engaged upon his master's 
business. Patten v. Rea^ 29 Law Tim. Rep. 161. 

MASTER AND SERVANT.— ^ttlAoriry to pur- 
chase goods on credit — Recognition of one act gives 
general authority, — ^A single instance of a purchase 
by a servant of goods on credit recognised by the 
master is suflSdent to raise an inference of general 
authority to purchase goods on credit. The defend- 
ant's shopman had, on various occasions, ordered 
goods on credit for the shop, and these orders had 
been ratified by the defendant ; but on every occa- 
sion the goods had been ordered by the shoplnan at 
the shop, and had also been delivered there : Held, 
that this afforded evidence of authority in the shop- 
man to purchase goods on credit from the shopman 
at another place, and to carry them away himselfl 
Summers v. Solomon j 6 Week. Rep.c660. 

MASTER AND SERYANT.—IUtponsibilily of 
master Jbr act of servant in excess of command [voL 3, 
p. 887] — Trespass, excess. — A person who requests 
another, his servant in that behalf, to remove one 
making a disturbance in his house is not responsible 
for excess of force or violence in eanying out his 
command. Semble, that he may be answerable Ibr- 
negligent performance of his order. Pidgecn v. 
Legge^ 6 Week. Rep. 649. 

TATEWI.— Assignment [vol. 8, p. Ilj—Entry 
thereof in register — Notice of objections [vol. 1, p. 16]. 
—The 16. & 16 Vic. c. 83, s. 86, provides that till 
the entry of the assignment has been made in the 
register of proprietors, the grantee of letters patent 
shall be deemed and taken to be the sole and exclu- 
sive proprietor thereof. In an action by the assignee 
of letters patent for an infringement, the declaration 
alleged that the patent was duly assigned to the 
plaintiff, and defendant traversed the averment as 
alleged: Held, that the averment included not only 
the execution of the indenture of kssignment, but 
all that was necessary to give it operation, and that, 
therefore, under the traverse, the defendant might 
show that the indenture was not registered in the 
register of the proprietors in the Court of Chancery. 
Semble, that the notice of objections required under 
the 6 & 6 WOl. 4, c. 83, and 16 & 16 Vic. c. 83, is 
confined to objections affecting the validity of the 
patent. In the notice of ol)jections delivered was 
one, that the defendant intended to deny the several 
allegations in the declaration. Semble, that it vras 
open to defendant under this notice to show that 
the assignment of the patent was not entered in the 
register of proprietors, and that, if the plaintiff 
wanted a more speqfic notice, he ought to have 
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applied for better piuticidars. ChoUel v. Hoffman, 
29 Law Tim. Rep. 158. 

PATENT. — Specification — Invention not new — 
Previowi user [vol. 8, p. 396]. — Plaintiff obtained 
two patents for an inyention for improvements in 
the manufacture of gas. In an action for infringe- 
ment it was proved that an essay had been published 
previously, showing in effect the same thing, and 
also that another anterior patent had been obtained 
in substance to the same effect: Held, that the 
invention of the plaintiff was not new, and that it 
was for the court to construe the specification ; also, 
that the claim of the second patent being merely for 
making gas direct from seefl and matters stated in 
the specification, without reference to any mode of 
doing it, was too large and general a claim. Booth v. 
Kennard, 29 Law Tim. Rep. 168. 

PUBLIC COMPANY.— ilcfion for caJU—l j- 8 
Vic. c. 110, 8S. 27, 29— [set out vol. 1, p. 301]— 
Transfer of shares hy director of joint-stock company — 
Acceptance of by company — Sale ofbusiness of company » 
—The 27th sec. of the 7 & 8 Vic. c. 110, regulates 
the duties of directors in the affairs of their com- 
pany, and enacts that they are not to sell ^ny 
but forfeited shares for non-payment of calls. By 
sec. 20, no contract in which a director is 
interested, is to be of force imtil approved at 
a general meeting of the shareholders* When 
a director of a joint-stock company agreed to tnms- 
fer his shares in the company to the secretary for 
the benefit of the company, and such shares were 
transferred and accepted by the company: Held, 
that such agreement was not in contravention of 
7 & 8 Vic. c. 110, ss. 27, 29 : Held, also, that a sale 
of the company^s business does not preclude it from 
suing for calls made before such sale. Plate Glass 
Universal Insurance Company v. Lumley, 5 Week. 
Rep. 727. 

PUBLIC COMPANY.— /otui-tftoci: company— 
Power to draw and accq>t bills — 7 jr 8 Vic, c. 110, s. 45 
— Construction of deed of settlement. — ^Where directors 
of a joint-stock company are authorised by its deed 
of settlement to draw or accept bills of exchange, 
a proviso in the deed that such bills shall be so 
made or accepted, &c., as to be binding on the com- 
pany and on the shareholders, to the extent of the 
respective shares held by them in the capital stock 
of the company and no further, is repugnant and 
void, and the bills drawn or accepted by the directors 
in conformity with the provisions of the Joint-Stock 
Companies Act, 7 & 8 Tic. c. 110, s. 45, bind the 
company, and in an action by the payee (it not 
being proved that he had actual notice of the provi- 
sion in the deed), it was held that he was entitled 
to recover. Gordon v. Sea Fire and Life Assurance 
Company, 26 Law Journ. 202, Ex. 



PUBLIC COMPANY.— /om«-«tocfc company- 
Action for calls — Extinction of liability by transfer of 
shares to company — Sale of business after call made — 
7 jr 8 Vic. c. 110, ss. 27 and 29.— An agreement 
between the directors and a retiring shareholder 
that he should retire and transfer his shares for the 
benefit of the company, and an acceptance of such 
transfer by the company, constitute a defence to an 
action against the shareholder for calls subsequent 
thereto. But the sale of the business to another 
company, with all the rights and liabilities of the 
concern, is not a discharge of the liability of a share- 
holder to a call previously made, although the subject- 
matter for which such call was made passed to the 
other company as incidental to the sale. The Plate 
Glass Universal Insurance Company v. Lumley, 29 
Law Tim. Rep. 277. 

RAILWAY AND CANAL TRAFFIC . ACT 
[vol. 3, pp. 304, 828, 401].— TTAaf undue preference 
or prejudice — Cost of carrying less than for others — 
Demurrage — Injunction. — ^A railway company is justi- 
fied in carr3ring goods for one person at a less rate 
than that at which they carry the same description 
of goods for another, if there be circumstances which 
renders the cost to the company of carrying for the 
former less than the cost of carrying for the latter. 
The North-Eastem Railway Company, from a desire 
to introduce the northern coke into Staffordshire, 
were induced to make special agreements with dif- 
ferent merchants for the carrying of coal and coke 
at a rate lower than the ordinary charge: Held, 
that this was not a legitimate ground for making 
such agreements, and that lowering their rates for 
that purpose, there being nothing to show that the 
pecuniary interests of the company were affected, 
was giving an undue preference to that traffic. The 
court refused to require the company to provide 
trucks for the carriage of coal and coke for a mer- 
chant who refused to pay demurrage therefore at the 
same rate as was charged to all other merchants 
under similar circumstances. Oxlade ▼. North 
Eastern Railway Company, 26 Law Journ. 129, 
C. P. * 

RAILWAY AND CANAL TRAFFIC [vol. 8, 
pp. 130, 186, 304, 823, ^Ol'].—Regulation Act (17 fl- ] g 
Vic. c. 31). — Admission of hackney carriages into 
station of railway company. — A railway company 
under an arrangement which they made with one 
proprietor of hackney carriages, gave him the pri- 
vilege ^f bringing his cabs into their station for the 
purpose, of plying for hire among the passengers 
arriving by the trains to the exclusion of other 
cab proprietors. It not being shown that the ar- 
rangement was not advantageous to the public, aa 
well as to the railway company, the court refiised a 
rule, on the applicatien of a Hackney-carriage pro- 
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prietor, who was ezcladed from plying for hire in the 
station, calling on the company to show cause why 
a writ of injunction should not issue to admit his 
carriages, or a writ to exclude the carriages of the 
proprietor with whom the company had made the 
above arrangement Exparte Beadell^ 6 Week. Rep. 
650. 

SHIPPING.— Iferc^aiU Shipping Act [Vol. 8, pp. 
94, 125, 923] — Rule for tikips meeting each other — 
Rnle for steamers in narrow ckannels-^Meaning of 
^'fianoag or iimibAaafieL"— The U & 15 Vic. c. 79, 
8. 27, proyides '' that where one vessel meets another, 
and the master of either perceives that if both con- 
tinue their respective courses they will risk a eolli- 
flion, he shall put the helm of his vessel to port, so 
as to pass on the port side of .the other vessel. And 
the master of any steam-vessel navigating any 
narrow channel shaJl keep as &r as it is t^racticable 
on that side of the fiairway or midchannel thereof 
which lies to the starboard side of such vessel.*' A 
barge was proceeding up the River Thames in mid- 
stream ; a atesmer was going down the river well 
over on the south shore: as they approached, the 
barge put her helm to port, which brought her over 
to the sonth side, and a collision took place. The 
judge who tried the cause directed the jury, that, 
according to the eonstruction of the act, the steamer 
ought to keep on the right side of, but within, the 
fairway ; and he left them to say whether she was in 
the fiiirway, and from whose n^lligenee the accident 
arose; and the yryibund for the plaintiff: Held, 
that the direction of the judge was right; that "the 
fikirway or midchanneP meant the whole navigable 
part of the river ; and, fbxiher, that the finding of 
the jury was wrong upon the evidence, although the 
court could not interfere to grant a new trial on that, 
ground, as the damages awarded were under £20. 
SanOi V. Voss^ 29 Law Tfan. Rep. 97. 

SHIPPING.— /iMtfranc^—Foyo^ poUsy^lmplied 
warranig ofsea-tDOTikinsss — Meaning ofsea-tporthiiness. 
—A warranty of sea-worthiness in Yoymge policies 
is the basaa of the contract. Sea-worthy means that 
the ship IB in a condition in aU respects to render it 
reasonably safe where it happens to be at the time 
referred to. J^iiU t. Hoover, 29 Law Tim. Rep. 
229. 

SHIPPING. — Stranded ^ — Cfeneral aioerage 
[voL 3, p. 304]— jLiaM% of goods and freight to 
ctmfri5vfi(m. — Usually, when there is a general 
average, the shqi, freight, and goods, and all con- 
tribute to it ; but if there were no g^ds on board, 
and by a voluntary sacrifice ship and freight are 
saved a ccnnmon peril, the fireight ought rateably to 
ccmtribnte to the loss ; and where there are separate 
insurances on sliip and fre^ht, the calculation must 
be made as to the amount of the contribution by 



each, although the whole of the freight which was 
in peril is to be received by the owner of the ship, 
and, without insurance, the whole of the loss would 
fall on him. It has been decided in the following 
case that the expenses incurred in getting off a 
stranded ship, and getting her into port, are general 
average when incurred for the common benefit, to 
which the fireight' and cargo are bound to contribute, 
even when the cargo has been landed, but remains 
in the custody of the master, and is only unloaded 
in the course of getting off the vessel, but not with 
the intention of putting an end to. the adventure. 
Morgan v. Jones, 5 Week. Rep. 502. 

SHIPPING [vol. 2, pp. 21, 91].-iVe^2%^e- 
CoOxntm — Contribution — Merchant Shipping Act 
[vol. 2, pp. 54, 121].— The 296Ui section of the 
Merchant Shipping Act, which provides a rule for 
the conduct of ships meeting each other ; and the 
298th, which says that if a collision ensues from 
breach of such rule the owner shall not be entitied 
to recover, do not absolutely bar a^ owner from 
recovering in case his vessel is damaged when not 
acting in obedience to such rule ; but, in such case, 
the rule as to negligence is the same as before the 
statute, and as in ordinary cases of negligence. 
Where the judge had left it to the jury to say whe- 
ther the plaintiff had directiy c(tetributed to the 
result: Held, no misdireetion, and that he ought 
not to add "or indirectiy.*' T^f v. Wahnan, 29 
Law Thn. Rep. 199 ; 5 Week. Rep. 685. 

SHIPPING.— iS»imaii*-i2^At torecover on new con- 
tract for extra remuneration for perilous sermces,^lt 
is a well established rule of law (Harris v. Carter, 8 
£11. and Blackb. 559) that a seaman is bound to exert 
himself to the utmost upon any emergency to bring the 
ship ont'of a situation of peril without any additional 
remuneration >for his services ; but there is a broad 
distinction between that que, and the one whez« the 
ship being in a pUce of safety, the question is 
whether the seaman is bound to continue the voyage 
in her at every risk. In such a case the seamen are 
not bound to go on at the hasard of their lives. A 
seaman under articles to serve for a voyage may 
recover upon a promissory note given to him by the 
captain to seeure the payment of extra-remuneration 
in consideration of his assisting to take the ship on 
with a crew so much diminished by desertion that it 
was dangerous to life to proceed with so few hands. 
Hanky v. Ponsonby^ 5 Week. Rep. 659 ; 29 Law 
Tim. Rep. 195. 

STATUTE OF LIMITATIONS [voL 8, pp. 89, 
^l'].~'AcknowUdgment of debt-— What sufficient [vol. 
8, pp. 89, 91, 157^ 805].— In the following case Mr. 
B. Bramwell stated that the law as to debts being 
taken oi^t of the operation of the Statute of Limita- 
tions is not in a satisfectory condition. Soon after 
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the statute was pass^ which provided that uo action 
should he brought to recover a debt unless com- 
menced within six years after the cause of action, it 
was discovered that in many cases it operated un- 
justly, from the cause of action being treited as 
accruing when the original promise was made, or the 
obligation originally arose^^and the courts made an 
innovation upon the original simplicity of the statute 
of James, by holding that the cause of action accrued 
at the time when a renewed promise was made. 
That step being once made, it cleared the way for 
others, until any evidence of a promise or even an 
acknowledgment accompanied by a refusal to pay, 
was held suffidenf to take the case out of the statute. 
if the object of the statute had been conmdered, 
these innovations would never have been made. 
This was set right by the case of Tanner v. 
Smart (6 B. and C. 603), in which the doctrine 
that the statute was founded on the presumption of 
payment, and that whatever repelled that presump- 
tion was an answer to the statute, was exploded ; 
and the rule was laid down that an acknowledgment 
is an answer to the statute only when " it is evidence 
of a new promise, and supports and establbhes the 
promises which the declaration states. Upon this 
principle, whenever the acknowledgment supports 
any of the promises in the dedaradon, the plaintiff 
succeeds ; when it does not support them, though it 
may show clearly that the debt never has been paid, 
but is still a subsisting debt, the plaintiff fails.'* 
There was this technical difficulty with reference to 
the action of debt, that where a promise was relied 
upon to defeat the statute, evidence of that promise 
did not, strictly speaking, support the declaration. It 
is highly probable that Lord Tenterden's Act was 
jframed with a view to meet this difficulty ; for it 
enacts that' in " actions of debt, or upon the case 
grounded upon any simple contract, no acknowledg- 
ment .or promise by words only shaU be deemed 
sufficient evidence of a new or continuing contract, 
whereby, &c., unless such acknowledgment or pro- 
ni$e shall be made,'' &c. It is not unreasonable to 
n&r that it was intended that a simple acknowledg- 
ment should take a debt out of the statute. As said 
by Mr. Baron Parke, in Smith v. Thome (21 L. J. 
Q. B. 199), " in order to maintain the issue, there 
must be proof of (nc) I^ord Tenterden's'Act ; that 
proof must be in writmg, a promise conformable to 
the allegation; and since there must be an acknow- 
ledgment from which the court can infer a promise 
to pay on request, or a promise to pay on condition, 
which condition has been frOfilled, or a promise to 
pay after a time, which time has elapsed, I quite 
agree that if there be merely an acknowledgment of 
the debt without any accompanying observations, as 
if there had been an '' I O U £276,' that would 



have been sufficient to support the issue, because 
from the absolute acknowledgment of a debt, unac- 
companied by any qualifying observations, you may 
infer a promise to pay on request" What the court 
has^ to do in each particular case is to look at the 
documents with a view to discover whether any pro- 
mise has been made within six years. If the debtor 
has within that period acknowledged the debt, and 
accompanied such acknowledgment by expressions 
amounting to a refusal ever to pay it, it is dear 
the statute operates. Bat where the acknowledg- 
ment is accompanied merely by the expression of a 
hope that he may be able to pay it, as where'the 
debtor says, '^ I owe you £100, which I hope to pay 
in a month," Mr. B. Bramwcll tfiinks that the cases 
in which it has been held that such an expression of 
a hope has negatived the inference, which otherwise 
would have been drawn, of a promise to pay, have 
been wrongly decided. The following letter 'was 
relied upon to take a debt otit of the Statute of 
Limitations : — ** I have received your bill. It does 
not,'! think, specify sufficiently to which cottages 
the work is done ; for instance, you say 62 feet 
feather board, 98. 6d., &c I do not know where all 
this is done. I shall feel obliged if you will more 
particularly explain, and take your agreements to 
Mrs. H. It is my wish to settle your account imme- 
diately ; but being at a distance, I wish everything 
very explicit and correct. I have asked Mrs. H. to 
mark the agreements, and send them to me, and I will 
return them by the first post, with instructions to 
pay if correct ;" Held, that there was a sufficient 
acknowledgment of the debt ; that there was nothing 
in the letter to qualify such acknowledgment, 
so as to negative the inference to pay on request, 
nor any condition appended thereto, and that the 
debt was therefore taken. out of the statute. SidweU 
V. Maaon^ 5 Week. Rep. 729 ; 29 Law Tim. Bep. 
218. 

. SURETY. — Promissory note — Equitable plea [vol. 
8, pp. 301, 824, 345]— iSure(y— 7)Mcftar^e— C?i©iii^ 
time to principal [vol. 2, pp. 307, 344 ; vol. 8, pp. 
202, 262]. — ^At law it seems to have been thought 
that the discharge of a surety, by giving time to the 
principal without the surety's consent, was founded 
on a variation of the contract between the creditor 
and the surety ; and if that be so, it necessarily 
follows (the rule of evidence as to not varying a 
.written contract by parol being the same at law and 
in equity, 3 Law Chron. 335), that no parol contem- 
poraneous agreement could be allowed to vary the 
contract in the case of a written instrument (J&ie/.). 
In equity the doctrine of the discharge of the surety, 
by time given to the principal d^ebtor, is nGi4:onfined 
to cases where the relation of suretyship appears 
on the original contract between the creditor, the 
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prindpsl, and the alleged surety ; but an equity 
arises from the relation of the co-obligors or co- 
promisors inter «e, and on the knowledge by the 
creditor of the existence of that relation. In the 
case of JHollier v. Eyre (8| CI. and Fin. 1), Lord 
Cottenham, in delivering his opinion in the House 
of Lords, laid down the rule, that **the question 
whether the plaintiff, as between himself and the 
grantees, was a principal in the grant of the annuity, 
or only a surety for the payment of it by another, 
must be ascertained by the terms of the instruments 
themselves, ^*No extraneous evidence^^^ said he, **u 
admissible for that purpose,^ It remains, hoWcver, 
to consider whether, assuming the contract, as 
between the creditor and the parties contracting 
with him, to be (as apparent on the face of the 
written documeut) a primary and not a collateral 
liability, an equity does not arise from the -relation- 
ship of the principal, and surety inter se known to 
the creditor. In the aboye cited case of Hollier v. 
Eyre, Lord Cottenham said : '*But although all the 
grantors were principals as between them and the 
grantees, yet as between themselyes some of them 
might be sureties for others ; and if it was established 
that such was the case as between the plaintiff and 
Lynch, and that the grantees knew that such was 
the case, they might, by theur dealing with Lynch, 
have raised an equity in favour- of the plsdntiff 
entitling him to the protection of a court of equity 
against the legal consequences of the instruments he 
joined in executing. This distinction is perfectly 
well settled, and is the ground of many of the 
decisions.** These principles were adopted and 
applied at common law in the following case: — 
Action by payee against maker of a promissory-note, 
plea for defence on equitable grounds, that the note 
was made by defendant jointly with J. H., as the 
surety only of J. H., and was delivered to plaintiff, 
and accepted by him upon an express agreement 
that defendant should be liable thereon as surety 
only for J. H., and that plaintiff at the time the note 
was made had knowledge of the same having been 
80 made by him as surety ; and that plaintiff, without 
the consent of defendant, gave J. H. lime for the 
payment of the note: Held, that defendant was 
entitled to judgment on the ground that the plea 
8u£Eiciently stated that the relation of principal and 
surety existed between defendant and the principal 
debtor inter se, and that the plaintiff had knowledge 
of that fact when the note was made and received by 
him, and when he gave time to the principal debtor. 
Pooler V. Harradine^ 8 Jur. N. S. p. 488. 

TROVER [vol. 3, pp. 188, 224, 281].— (?ooc& 
obtained by false pretence — Sale not in market overt^ 
no title conferred [vol. 8, p. 224]. — ^A person who 
obtains the goods of another by a false pretence. 



and having, therefore, no title to them, cannot con- 
fer a title on a bond fide purchaser except the sale 
be in market overt. A. falsely represented to B., 
the owner, that he was sent by C. to purchase goods 
for C, and by means of this fraud obtained possession 
of the goods. He took them to the defendant, an 
auctioneer, who sold them not in market overt: 
Held, in an action by B. against the auctioneer, that 
he was entitled to recover. Higgins v. Burton^ 29 
Law Tim. Rep. 165. 

COMMON ZAW PRACTICE. 

ARBITRATION.— Order of Nisi Prius.^Verhal 
assent of third party interested in subject-matter, — ^If a 
third party interested in the subject-matter of a 
pending action verbally consents to become a party 
to an oixler of Nisi Prius, directing a reference upon 
certain terms he is bound by that assent, though he 
should afterwards become acquainted with facts 
which make lum wish to withdraw from it ; and the 
Court of Qaecn*s Bench will compel him to carry 
out the agreement unless they are satisfied that he 
has been in some way deceived or mistaken, or that 
it would be clearly meqnitable to do so. WiUiams v 
Lewis^ 29 Law Tim. Rep. 195. 

ARBrrRATI0N.—ilr&t7r«<ar*« charges excessive 
^Review of taxation. — Where a cause has been re- 
ferred to arbitration, and on award made, the court 
will review the taxation of the costs between party 
and party, if they think the charges made by the 
arbitrator, even though a barrister, are excessive. 
Per Pollock, C. B., unless arbitrators are reasonable 
in their charges, the evils of arbitration will be greater 
than those of litigation. Webb v. Wyatt, 8 Jur. 
N. S. p. 490. 

ARBITRATION. — Staying proceedings in action 
— Common Law Procedure Actj 1854 (17 jr 18 Vic. 
c. 125, s, 11) — Reference agreed to by instrument iti 
Writing — FrawL — Under the Common Law Pro- 
cedure Act, 1854 (17 & 18 Vic. c. 125, s. 11), when 
parties to an instrument in writing agree to a re- 
ference, and an action is brought afterwards, the 
court has power to stay the proceedings. Where, 
after an agreement in writing to refer disputes on a 
contract, one of the parties brought an action, the 
conrt.^ in its discretion, refused to stay the proceed- 
ings under the 11th section of the Common Law 
Procedure Act, 1854, the plaintiff, bontijide^ alleging 
that the question raised was one of fraud. WaUis v. 
Hirsch^ 26 Law Joum. 72, C. P. 

ARTICLED CLERK [ante, p. 86].— 19 ^ 20 
Vic. c. 71 — Affixing stamp to indenture of clerkship to 
an attorney — Admission of articled clerk — Service 
under stamped articles. — The court will admit an 
attorney and allow his service to date from the. date 
of his articles, though they were not stamped during 
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the sendee, when it appears that there had been no 
intention to cause the service to be under unstamped 
articles, and that it was not the fault of the clerk 
himself. Re Welch, 5 Week. Kep. 505. 

Note. — ^There was an affidavit by the attorney 
(the &ther of the articled derk), stating that he had 
intended to stamp the articles and have them en- 
rolled, but that immediately after they were executed 
he fell into pecuniary difficulties, which he did not 
name to his son, and Uiat the son had done the duties 
of the office. Lord Campbell distinctly stated that 
the late act was not intended to give a right to have 
the articles stamped at any time. 

ATTORNEY.— raawfion of coHs—Pro/eanonal 
sHU — Remuneration far — Moving to review after 
accepting amount of allocatur, — Under particular 
circumstances, •and where dearly- for the client's 
benefit, an attorney is entitled to be paid for. the 
actual amount of labour and skill he has bestowed 
upon the subject, and not according to mere measure- 
ment. The Master having taxed a bill and reduced 
a particular item, the attorney intimated his intention 
of applying to the court for a rule to review, but at 
the same time required payment of the amount 
found due by the allocatur, which was accordingly 
paid : Held, that he could not afterwards apply for 
a rule to review the taxation. Semble, that where 
an attorney bestows great skiU and labour upon 
the subject-matter of an item in his bill (such as 
analysing the depositions in a criminal prosecution 
against his client), the remuneration in respect of 
such item should be in accordance with the skill and 
labour bestowed, and not be regulated by mere 
measurement of the item itself. Re MarshaU^ exp. 
Wooler, 29 Law Olm. Rep. 159. 

ATTORNEY,— Arrest — Privilege — Coets -^At- 
torney of hail and not of party to cause, — ^An attorney 
who attends a court of justice simply as the attorney 
of persons putting in bail in another cause, and who 
is not the attorney in the caitse, is not privileged 
from arrest. A., who attended the Lord Mayor's 
Court as attorney for B. and C, to assist them in 
putting in bail for the purpose of dissolving an 
attachment in an action in that court, but who was 
not attorney in the cause, was arrested on leaving 
that court. He obtained a rule nisi for his discharge 
on the ground of privilege. The Court of Common 
Bench discharged the rule with costs. Jonee v. 
Marshall^ 5 Week. Rep. 628 ; 29 Law Tim. Rep. 
161. 

BILLS OF EXCHANGE ACT [vol. 2, pp. 58, 
63, 65].— 18 {r 19 y*c. c. 67--Amendment Common 
Lai3 Procedure Acts,— Where a writ, under the Bills 
of Exchange Act, 18 & 19 Tic. c. 67, had been im- 
properly sued out, in a case to which the act did not 
apply : Held (Cockburn, C. J., dubitanu), that the 



court had power, under the 222n.d section of the 
Common Law Procedure Act, 1852, to amend the 
writ, and to make it a good writ under the latter 
act. Leigh v. Baker, 3 Jur. N. S. 668. 

DISCOVERY OF DOCUMENTS.— J^idaw/— 
Of what documents discovery may be had [vol. 2, pp. 
225, 263].— To entitle a party to a discovery of 
documents, their existence must be shown with 
reasonable certainty. The court refused a discovery 
of letters from the captain of a ship to his owners, in 
an action against the latter for breach of charter- 
party in the ship being out of repair.' Thompson v. 
Robson, 5 Week. Rep. 728. 

DISCOVERY [vol. 8, pp. 225, 26S^,— Interroga- 
tories — Ejectment, — A plaintiff in ejectment has no 
right to call upon the par^ in possession (the defen- 
dant) to answer interrogatories stating by what title 
he is so in possession. Norton v. Bott, 29 Law Tim. 
Rep. 228. 

EXECUTION.- JV. /a.— &fe of goods by debtor 
cfter writ lodged— 19 if 20 Vic, c. 97, s, 1 [see vol. 
3, pp. 210, 212].— Section 1 of the Mercantile Law 
Amendment Act, 1856 (19 & 20 Vic. c. 97), by 
which .bond fide purchasers are protected against 
writs lodged at the time of the sale with the sheriff 
against the goods of the seller (see yoI. 3, pp. 210, 
212), does not apply to any case where the writ 
was lodged with the sheriff at the time the act was 
passed. Williams v. SmUh, 5 Week. Rep. 729. 

INTERPLEADER.— Jus tertO— Effect of issue— 
What title the claimant must show,^ It is suffident to 
entitle a daimant to maintain an interpleader issue 
to try whether goods seised by the sheriff are the 
goods of the execution creditor as against him to 
show that he obtained possession from the owner, 
a third party, and ggve the execution debtor posses- 
sion of them, although such third party stiU remains 
the real owner. Green v. St^hens^ 5 Week. Rep. 
497. 

NEW TRIAL.— Fcrdtc* under £20 ^ Fraud,— 
The rule that the court will not grant a rule for a 
new trial when the verdict is under £20, except in 
cases of misdirection, does not apply to cases in 
which the verdict has been obtained by fraud or 
pexjury. In such cases there is no limit to its juiris- 
diction. May v. Stevens^ 29 Law Tim. Rep. 202. 

NEW TBIAL,— Liberty to move-^Whether evi- 
dence to support finding, — ^Where the jury find the 
question submitted to them in &vour of one party, 
and another fact which was not submitted to them 
in fkvour of the other, and the judge directs the 
verdict to be entered for the party in whose favour 
the jury foilnd the question submitted to them, with 
liberty to the other to move, the court will consider 
whether there was evidence to warrant the finding. 
Wood V. Leightotiy 29 Law Tim. Rep. 199. 
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PAYMENT INTO COURT.— Detintw.— To an 
Action for detaimng the plaintiff's goods, and daindng 
their return or their value, it is not competent for 
the defendant to pay money into court. Allen y. 
Dunn, 26 Law Joum. 185, Ez. 

SEQUESTRATION.— IViori/y of wriU^Duiy of 
bishops, — When several writs of levari facias are 
delivered to a bishop, the writs of seqnestn^tion 
thereon are to be issued by him in the order of time 
in which the writs of levari were delivered to him to 
be executed, and not according to priority of date. 
Sturffis V. The Bishop of London^ 29 Law Tim. Rep. 
87. 

STAYING PROCEEDINGS.- iS^'t in equity and 
fiction at law for (he same subject-matter, — Plaintiff 
and defendant had been partners. Plaintiff had 
filed a bill in Chancery for an account, and a certain 
bill of exchange was one of the matters in question ; he 
also commenced an action at law on the same bill of 
exchange : Held, that he might do so, and this court 
refused to stay proceedings. Pearse v. RoUns^ 29 
Law Tim. Rep. 97. 

BANKRUFTCT. 

ACT OF BANKRUPTCY.— i^M^men* to a 
creditor by a trader oftHe bulk of his property. — ^The 
reader will better understand the bearing of the 
following decision by referring to 8 Law Chron. 
p. 38, and the references there. If the sale by a 
trader of the bulk of &is property is bondfde^ and 
neither on the part of the buyer nor of the trader is 
there any intention to work a fraud, and there is no 
fraudulent preference, and no fraudulent sale, this is 
not an act of bankruptcy. These are questions of 
fact for a jury. Bell v. Simpson^ 29 Law Tim. Rep. 
202 ; 5 Week. Rep. (Sd8. 

ACT OF BANKRUPTCY— FRAUDULENT 
PREFERENCE [vol. 3, pp. 161, S92^,—Bm of saU 
founded on previous verbal promise — Immediate benefit 
for giving tne security. — ^A bill of sale, founded upon 
a verbal promise to give security in respect of a 
guarantee for the bankrupt's benefit made three 
years previously, and executed voluntarily by the 
bankrupt upon the occasion of a subsequent addi- 
tional guarantee, is not an act of bankruptcy, nor 
a fraudulent preference within the meaning of the 
Bankruptcy Consolidation Act, although the bank- 
rupt was at the time confessedly in insolvent circum- 
stances. The principle upon which the court pro- 
ceeds in determining such a question is, whether or 
not the bankrupt has received an immediate benefit 
as a consideration for the bill of «ale. Re Kindred^ 
29 Law Tim. Rep. 250. 

CERTIFICATE.— iJe/itfa/ of cerHficaU— Appli- 
cation to rehear — Jurisdiction, — The bankrupt's certi- 
ficate having been refused altogether in 1844, the 



commissioner has no jurisdiction, imder sec. 12 of the 
Bankrupt Act, 1349, to rehear the case except under 
sec. 207 ; and there being no evidence before the 
court of the certificate having been refused by reason 
of false or improper suppression of evidence, or 
fraudulently, as required by sec. 207, an application 
to rehear was refused. Ee Westrup^ 29 Law Tim. 
Rep. 99. 

EXCEPTED ARTICLES [vol. 1, p. 163].— 
17 i' 18 Vic, c. 119, s, 2fy-^BuUder-'Scaffold poles 
not within the section. — Scaffold poles used by a 
builder in his trade are not *^ tools, implements, and 
other like necessaries,'* within the meaning of the 
17 & 18 Vic. c. 119, relating to excepted articles to 
be retuned by a bankrupt. Be Davis j 29 Law Tim. 
Rep. 99. 

INSPECTION OF PROCEEDINGS.— i^anJfc- 
rupfs right to inspection of proceedings before sur- 
render. — A bankrupt who has not disputed the 
validity of the adjudication against himself within the 
time allowed by section 233 of the iJankruptcy Act, 
1849,* and has been outlawed for not surrendering, 
will not be allowed to inspect and have copies of the 
proceedings under section 232. The bringing an 
action of trespass by the bankrupt in New Zealand, 
where he resided, against the party who took pos- 
session of his property there under a power of 
attorney for the assignees in England, and following 
it op by an appeal firom the decision of the Supreme 
Court in that colony to the Queen in Coimcil, is not 
such an action, suit; or proceeding to dispute or 
annul the a^udication as is contemplated by section ' 
232. Re Bunny y 29 Law Tim. Rep. 234. 

PROOF. — BUI of exchange — Part payment'^Proof 
for residue. — Where the acceptor of a bill becomes 
bankrupt, and the drawers pay a' portion of the 
amount of the bill to the holder of i|^, the latter con 
prove only for the amount remaining due. Indeed, 
it does not follow that because there is a right to 
recover at law, there is a right of proof in bank- 
ruptcy. The obHgee of a voluntary bond can recover 
on it at law, but he cannot prove in bankruptcy. So 
also a mortgagee of a bankrupt's estate can recover 
on his covenant at law, but can only prove for the 
deficiency in bankruptcy. And it has been decided 
by the Lords Justices in the following case that the 
holder of a bill of exchange having, before the proof, 
received part payment from the drawer, can only 
prove against the bankrupt acceptor for the residue 
which is due at the time when proof was made. 
Re Houghton, 5 Week. Rep. 669. 

SURRENDER [vol. 2, p. 176].— iVegrfec/ in due 
liifie — Leave to surrender after time for doing so ex- 
pired — Reasons for. — Where a bankrupt is in con- 
tempt for not having surrendered to the abjudication 
within the time prescribed by the Bankruptcy Act, 
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1849, the court will, in exercise of its jurisdiction 
under section 12, permit him to surrender, proyided 
the assignees do not object thereto, or threaten 
criminal proceedings. Be Bunny^ 26 Law Tim. 
Bep. 231. 

COUNTY C0UBT8. 

HIGH BAlhlFF.—Practisiny Of attorney— Appli- 
cation under Absconding Debtors Act, — ^An application 
to a county court jfldge, under 14 & 15 Vic. c. 52, 
8. 1, for a warrant to arrest an absconding debtor, 
1 j not a proceeding in th^ county court within the 
meaning of 9 & 10 Vic. c. 95, s. 29, which imposes 
a penalty upon the high bailiff of any county court 
for practising as attorney or agent for any party in 
any proceeding in that court. Warden v. Stone^ 
29 Law Tim. Rep. 90. 

PROHIBITION [vol. 3, p. 75].— Jumrftction— 
Action for malicious prosecution — ProhibiHon where 
want of jurisdiction [vol. 1, pp. 17, 94, 357].— If the 
superior court sees that a plaint is in substance 
for a matter over which the county court has not 
jurisdiction, it will issue a prohibition. Where, 
therefore, a plaintiff claimed by his plaint costs and 
expenses, which if recoverable at all against the 
defendants, could only be recovered as damages in 
an action for a malicious prosecution : Held, that it 
was a proper case for a prohibition. Hunt v. The 
North Staffordshire Railway Company^ 5 Week. Rep. 
781 ; 29 Law Tim. Rep. 214. 

CRIMINAL LAW. 

BASTARDY ORDER lanU^ p. SI'].— Amendment 
of informality — Service of summons — Place of abode — 
12 ir 13 Vic. c. 45, s. 7.— An affiliation order 
described the mother of the bastard as residing at 
A., which was in fiict, but was not in the order de- 
scribed as being, in the petty sessional division for 
which the justices were acting. The summons, 
however, on which the order was made, and which 
the court held under the drcumstances to have been 
duly served, described A. as in the petiy sessional 
division in question, and the summons was put in 
eyidence and read before the justices : Held, that 
it was sufficiently in proof before the justices that 
the mother resided in the petty sessional division to 
authorise the court to amend the order in that re- 
spect under the 12 & 13 Vic. c. 45, s. 7. Reg, v. 
Hegham^ 5 Week. Rep. 507. 

EXPOSING CHILD [vol. 1, p. 455].— F^tony— 
Causing bodily injury dangerous to life — Attempt to 
murder—l WilL 4, and 1 Yic. c. 85, s. 2.— The 7 
Will, 4, and 1 Vic. c. 85, s. 2, enacts that'*' whoever 
shall administer to, or cause to be taken by any 
person, any poison or other destructive thing, or 
shall stab, cut, or wound any person, or shall by any 



means whatsoever cause to any person any bodily 
injury dangerous to life, with intent in any of the 
cases aforesaid to commit murder, shall be guilty of 
felony, and being convicted thereof shall suffer death/' 
In the following case, it appeared that the prisoner, 
intending to cause the death of her child, left it on a 
cold wet day in a field. It was found nearly dead 
from congestion of the lungs and heart, which would 
have been in a short time fatal, but it was restored, 
and no bodily injury to it ensued either from the 
congestion or otherwise : Held, that as there was no 
lesion of the organs of the child, a conviction under 
the above provision of the 7 Will. 4, and 1 Vic. c. 
85, s. 2, for causing "a bodily injury dangerous to 
life," could not be supported. Reg v. Gray^ 5 
Week. Rep, 786. 

FALSE PRETENCES.— FolMaWe security within 
ihe7 i'S Geo. 4, c. 29, *. 58— 5iC ofezchange^ obtain- 
ing acceptance of—Property in instrument. — Upon an 
indictment under the 7 & 8 Geo. 4, c. 29, s. 58, for 
obtaining a valuable security by fiilse pretences, it 
was proved that the prisoner, having by fidse pre- 
tences induced the prosecutor to Agree to purchase 
some leather, produced a bill duly stamped^ signed 
by himself as drawer, and made payable to his own 
order, and induced the prosecutor to accept and 
deliver it to him for the price of the leather. The 
prisoner subsequently indorsed and negotiated the 
bill, and appropriated the proceeds : Held, that he 
had conmiitted no offence within the statute, as, in 
orpler to support a conviction, the valuable securi^ 
i^list be the property of some one other than the 
prisoner, and must be a valuable security whilst in 
the hands of the prosecutor; whereas this was of no 
value to any one at tnat time unless to the prisoner. 
Reg. V. Danger, 5 Week. Rep. 738. 

FORGERY.— C/irtertn^ accountable receipts for 
goods — Paumbroker*s duplicate. — A pawnbroker's 
duplicate given in the form prescribed by the stat. 
89 & 40 Geo. 3, c. 99, is an accountable receipt for 
goods within the statute relatmg to forgery ; and a 
pawnbroker who upon being summoned before 
magistrates for not returning certain property which 
had been pledged with him upon the repayment of 
the money advanced, with interest, delivered by the 
hands of his attorney a forged duplicate to the 
magistrates, as the genuine duplicate which he had 
given when the goods were pledged, and which he 
had received back when the money was repaid, was 
held, properly convicted of uttering. Reg, v. 
Pitchie, 26 Law Joum. 90, M. C. 

HOMICIDE BY FOREIGNER.— fli^* seas— 
Jurisdiction— 9 Geo. 4, c. 31, s. S.—Bj the 8th sec. 
of 9 Greo. 4, c. 31, s. 8, it is enacted, that " where 
any person, being feloniously stricken, poisoned, or 
otherwise hurt upon the sea, or at any place out of 
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England, ahall die of such stroke, poisoning, or hurt 
in England, or, being feloniously stricken, poisoned, 
or otherwise hurt at any place in England, shall die 
of such stroke, poisoning, or hurt upon the' sea, or 
at any place out of England, every offence com*- 
mitted in respect of any such case, whether the same 
shall amount to the offence of murder or of man- 
slaughter, or of being accessory before the act to 
murder, or after the fact to murder or manslaughter, 
may be dealt with, inquired of, tried, determined, 
and punbhed in |he county or place in England in 
which such death, stroke, poisoning, or hurt. shall 
happen, in the same manner in all respects as ifsuch 
offence had been wholly committed in that coimty 
or place." An iiyury was inflicted by the prisoner, 
a foreigner, upon G., also a foreigner, on board a 
foreign vessel on the high seas. 6. afterwards died 
in this country from the effects of the ii^'ury : Held, 
that the prisoner could not be tried for the offence 
in tills country. Reg, v. Lewis, 3 Jur. N. S. 523 ; 
26 Law Joum. 104, M. C. 

JUSnCES,—Hearing hy^What amounts to an 
adjudication — Mandamus to hear — Complaint against 
owner of mine, — ^A mandamus to justices to hear 
and determine a complaint will lie where they have 
declined to exercise jurisdiction, but not where they 
have adjudicated on the matter. On the hearing of 
a complaint before justices against one of the owners 
of a mine, under the 18 & 19 Yic c. 108, s. 4 (on 
act to amend the law for the inspection of coal mines 
in Great Britain), for not providing a steam boiler 
with a proper steam-guage, water-gauge, and safety- 
valve, it was objected, after the evidence had been 
taken in support of the complaint, that the informa- 
tion ought to have been laid agunst all the owners 
of the mine, and not against one only. The justices 
thinking the objection a good one, dismissed the 
complaint : Held, that the objection was untenable, 
and being in the nature of a plea of abatement and 
preliminary, the case was one in which the justices 
had not abjudicated, but had declined jurisdiction, 
and that, therefore, the Court of Queen^s Bench 
would grant a mandamus to the justices to. hear and 
detennine the complaint. Reg, v. Brown, 29 Law 
Tim. Rep. 160 5 5 Week. Rep. 625. 

JUSTICE OP THE PEACE.— Power to remand 
to prison — Liability to action for corruption in his 
office-Stat, 11 5' 12 Vic, c, 43, s, 16.— The 11 & 1^2 
Vic. c. 43, s. 16, enacts th^t before, or during the 
hearing of any complaint or information, a justice 
may at his discretion acyoum the hearing to a time 
and place to be appointed and stated, and in the 
meantime may suffer the defendant to go at large, 
or to commit him to, amongst other places, the 
House of Correction, or to discharge him on entering 
into a recognisance to appear. It has been decided 



that a justice of the peace has power, under the 
above provision of the statute, to commit to the 
House of Correction during a period of remand, in a 
cose where he could not ilsue a warrant, but a sum- 
mons only. A declaration stated that the*defendant, 
a justice of the peace, convicted the plaintiff wrong- 
fully, wilfully, and maliciously, and without reason- 
able or probable cause, and that the plaintiff was 
thereby compelled to pay a sum of money, and that 
the conviction was afterwards quashed on appeal to 
the quarter sessions : Held, that it disclosed a cause 
of action. Gelen v. HaU, 5 Week. Rep. 757. 

LARCENY OR FALSE PRETENCES [vol. 8, 
pp. 23, 38, 289, 2^Qi],— Obtaining by fraud, a watch 
sent through the post-office. — A postmaster has no 
property in letters or their contents, although 
directed to be left in his Office until called for by the 
party to whom the letter is directed. A., having 
bought a watch in London, returned it to the seller 
to be regulated. B. fVaudulently wrote in the name 
of A. to the seller requesting him to send it in a 
letter to the post-office at C, and on its arrival at 
C, personated A., and received the watch : Held, 
that B. was guilty of larceny, as the postmaster was 
the mere servant of the true owner ; and. if the 
seller had any special property in the watch, it, 
ceased when he sent it through the post. Reg, v. 
Thay, 29 Law Tim. Rep. 168 ; 3 Jur. N. S. 546. 

LUNATIC PAUPER [vol. 3, pp. 231, 328, 329, 
382]. — Irremovability — Expenses since September 
1853— Order made before 16 j- 17 Tic. c, 97— Parish 
of settlement and parish of residence — 16 J* 17 Vic, c, 
97, s, 102.— By stat. 16 & 17 Vic. c. 97, s. 102, from 
September, 1853, all the expenses of the removal 
and maintenance of a pauper lunat|c who was irre- 
movable when sent to an asylum, shall be borne by 
the parish of residence, if not in any union. A. 
pauper lunatic was sent to an asylum from M., and 
in September, 1851, an order for maintenance was 
made on J., the parish of setUement, under stat. 
8 & 9 Vic. c. 127, s. 62. This order had been 
obeyed down to September, 1853, but further 
payment thereunder to the treasurer of the asylum 
had been refused on the suggestion by J. that the 
pauper at the time of being sent away was irre- 
movable from M. by reason of five years* residence 
there, and that from September, 1853, the costs of 
maintenance was by stat. 16 & 17 Vic. c. 97^ s.'102, 
cast upon M., which was not in any union. The 
treasurer of the lunatic asylum obtained a distress 
warrant against the overseers of J. for the recovery 
of arrears due for the maintenance of the pauper, 
under which the plaintiffs goods werp seised. In 
an action against the justices who granted the 
warrant : Held, that the order of maintenance was 
not annulled by sect. 102 6f stat. 16 & 17 Vic. c. 97, 
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and the liability of T. continued until by proceedings 
between J. and M. the fact of irremovability had 
been found against M., either by admission or 
judicial decision; and tiierefore the justices had 
jurisdiction to grant the warrant. Knowlea v. Leigh^ 
3 Jut. N. S. p. 883. 

MANSLAUGHTER, [vol. 2, p. 216].— Oimwion 
of duty — Commissionj act of, not essential to constitute 
manslaughter — Death caused hy negligence to put a 
stage over the mouth of a shaft — Murder and man- 
slaughter distinguished — Culpable negligence, — ^Where 
death is the direct consequence of the malicious 
omission of the performance of a duty, this is a case 
of murder. If the omission is not malicious, and 
arises from negligence only, this is a case of man- 
slaughter. There is no authority for the position 
stated in some text books that without an act of 
commission there can be no manslaughter. It was 
the duty of the prisoner, who was banksman at the 
mouth of the shaft of a colliery, to superintend the 
placing of a movable stage over the mouth of the 
shaft. Materials were sent down the shaft in 
crickets, and these were carried by trucks upon a 
tram-road on to the stage, which was removed when 
the buckets were attached. The prisoner negligently 
omitted to place the stage over the mouth, and by 
reason of the absence of it a bucket and truck fell 
down Uie dhaft and killed the deceased, who was 
employed in walling the inside of the shaft : Held, 
that the prisoner was guilty of manslaughter. Reg, v. 
Hughes^ ^^eek. Rep. 732. 

MASTER AND SERVANT [ante, p. 33].— 
Habeas corpus — Commitment under the Master and 
Servants Act — Second commitment for a continuing 
absence from service — Form of warrant, — This is the 
decision of the Court of Queen's Bench referred to 
ante, p. 33, as having been before noticed, but which 
we now find was not the case. The commitment of 
a servant to prison under 4 Greo. 4, c. 34, for 
absenting himself from his service does not dissolve 
the contract ; and if, upon the expiration of his 
imprisonment, he does not return to his master's 
service, but upon request refuses to do so, his 
continuing absence is a fresh offence for which he 
may be again committed to prison. A warrant of 
commitment stated an adjudication as **well upon 
examination of J. M. upon oath in the presence of 
the Reused as otherwise," that the accused ''did 
misconduct himself in his said service by neglecting 
and absenting himself from his said service :'* Held, 
that it sufficiently appeared that the accused had 
entcted the service ; that the words '' as otherwise '' 
did not import that any evidence had been taken in 
the absence of the accused or in any illegal mar ler ; 
and that the warrant did not allege two offences. 



Exp, Baker, 29 I^w Tun. Rep. 159 ; 5 Week. Rep. 
623. 

PARLIAMENTARY ELECTIONS [vol. 2, p. 
375]. — Election auditor — Appointment when to he 
made, — An appointment of an election auditor for a 
county, in May, by the High-sheriff, who came into 
office in the preceding March, is valid, and supersedes 
the appointment made by his predecessor in a 
former year : section 15 of 17 & 18 Vic. c. 102, which 
provides for an appoinUnent in the month of August, 
being directory in that respect. Reg, y. Griffiths, 
29 Jaw Tim. Rep. 196. 

PAUPER [vol. 3, p. 291].— Order of removal- 
Construction — Residence, — ^An order of removal, of a 
pauper described her as the ^^ wife of J. C, who is 
now absent from her, and not residing with iier in 
the same township f * Held, that it sufficiently ap- 
peared on the fJEU^ of the order that J. C. was not 
residing in the township in question, and that the 
court could not look at affidavits as to this not being 
the case. Reg, v. The Inhabitants of the Toumship 
of Leeds, 29 Law Tim. Rep. 499. 

POOR. — Action by guardians of one poor-law union 
against another for relief admbiistered to non-resident 
poor — Orders of the Poor-Laip Board, — ^An action 
cannot be maintained by the guardians of the pbor 
of a union, against the guardians of another union, 
in respect of relief afforded to {he non-resident poor 
of the latter union, unless the accounts of such relief 
have been transmitted quarterly, in conformity with 
the orders of the Poor Law Board, notwithstanding 
that the relief was duly ordered, and never counter- 
manded. Qucere, whether an action could be main- 
tained against the gpiardians, even if the account had 
been duly transmitted. TJie Guardians, j*c., of 
Wycombe Union v. The Guardians of Eton Union, 26 
Law Journ. 97, M. C. 

PUBLIC HEALTH ACT [vol. 3, Index, tit.].— 
Local board — Rating — Appeal — Prohibition — Sum 
adjudged, limit of for appeal purposes, — ^The local 
board of health for the borough of Maidenhead had 
made rates for the purpose of carrying out the 
intentions of the Public Health Act, and A. had 
been included in the rates for property, the greater 
part of which, it was asserted, was out of the 
jurisdiction ; one he had paid, but three others 
remained unpaid ; he did not appeal, and, after the 
time for appealing had expired, the board caused 
a summons to be issued under the 103rd section of 
the act, and on the hearing an order was made for 
payment of the rates, or, in default, that a warrant 
of distress should issue ; and against this order A. 
appealed to the quarter sessions under the 135th 
section of the Act, and the order was quashed with 
costs as against the local board, and the Court of 
Exchequer refused to grant a writ of prohibition to 
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the quarter sestfions to restrain them from proceed- 
ing. The 135th section only allows an appeal when 
the sum adjudged exceeds 208. ; the three rates 
together amounted to more, but one was for 13b. 6d. 
only : Held, that the sum adjudged is the sum in 
respect of which the abjudication is made, and 
therefore that in the present case the sum adjudged 
exceeded 20s^ I^ards y, Maidetihead Local Board 
of Health, 29 Law Tim. Bep. 165 ; 5 Week. Bep. 
691. 

SESSIONS.— flainji^ appeal— Confirming order 
subject to a case — AppUcatiou at a subsequent sessions 
for costs.—The 115th section of the 16 & 17 Yic. o. 
97, enacts, ** that upon any appeal the court before 
whom the same is brought may order the party 
against which the same is decided to pay to the 
other such costs and charges as may to such court 
appear just and reasonable." Therefore, if put only 
upon this jict of FarUament, the power to ^ve costs 
would appear to be confined to the same sessions as 
decide the appeaL Where the sessions decide an 
appeal, though subject to a case, the subsequent 
sessions have no jurisdiction to add to or vary the 
fonner decision, as by granting costs. The appellants 
appealed at the Midsummer Sessions, 1856, against an 
order acyudicating the settlement of a lunatic pauper. 
At the trial the sessions confirmed the order, subject 
to a case. The appeHants haying failed to proceed 
with the case in due time, and having given notice 
of abandonment, the respondents (after giving 
notice of their intention) applied to the Epiphany 
Sessions in 1857, for the costs of the appeal ; which 
were accordingly ordered: Held, that the only 
sessions that had the power to j^ve the costs 
were the sessions at Midsummer, at which the 
appeal was heard ; and that the order for costs was 
accordingly bad. Reg, v. Justices of Staffordshire, 
29 Law Tim. Bep. 196. 

SEWEBS RATE.— Principle of rating— Appeal 
to commissioners of sewers — 11 jr 12 Vic, c. 112, ss. 76, 
96. — ^The general principle of rateability to sewers 
rates, that rateability depends upon benefit derived, 
has not been altered by s. 76 of the Metropolitan 
Sewers Act, 11 & 12 Vic. c. 112; but under s. 96 of 
the same statute, if a person has neglected to appeal 
to the commissdoners against a rate within a month 
after it has been made, he is precluded afterwards 
from raising any objection to it. 2^ lie Metropolitan 
Board of Works v. The Vauxhall Bridge Company^ 
5 Week. Bep. 711 ; 29 Law Tim. Bep. 211. 

TBUCK ACT.— 1 j- 2 Wm. 4, c. 3 [stated vol. 
3, p. 339] — Contractor — Artificer not hound to labour 
personally — Wa^es — Profits on contract [see vol. 3, 
pp. 52, 330]. — The following is an affirmance by the 
Exchequer Chamber of the decision of the minority 
of the judges of the Court of Quccu^^ Bench (statt^d 



vol. 3, p. 330). The plaintifi^, who was a labouring 
man unable to write, entered into a written contract 
with the defendant, a contractor, for making a line of 
railway, by which he engaged to make as many bricks 
as the defendant required him to make, to take the 
day in its present state, and find all labour required 
in turning the clay and mixing it with ashes, &c. ; 
to mould, set, and bum the bricks, and to stack 
them when burnt, finding all labour for drying the 
bricks, the defendant to find all materials ; but all 
labour of every description to be found by the 
plaintiff for the sum of 10s. fid. per thousand for the 
bricks when finished; the plaintiff to proceed with 
the work as fast as posdble, and as directed by the 
defendant, and to his satisfiwstion. The plaintiff in 
fact did part of the work himself under the contract : 
Held (affirming the judgment of the majority of the 
Court of Queen^s Bencili), that the case did not come 
withm the Truck Act, 1 & 2 Wm. 4, c 87, as the 
plaintiff was not bound by the terms of the contract 
to do the work personally. Ingram v. Bamesj 
5 Week. Bep. 726. 

TUBNPIKE.— JS:reinp<Mm from toU—TraveOing 
thereon 100 ^rcb.— The 8 Geo. 4, c 126, s. 32, which 
exempts from payment of toll a person who merely 
crosses a turnpike road or travels thereon not more 
than 100 yards, applies to 100 yards of the same 
road on which the toll gate is situate ; and is not 
enough to disentitle a person to the exemption that 
he travels more than 100 yards on another neigh- 
bouring road under the same trust. Reg, v. Qerard, 
29 Law Tim. Bep. 87. 



WINDING-UP JOINT-STOCK COMPANIES. 



From a very useful report of the ** Society for 
Promoting the Amendment of the Law," we extract 
the following information as to the winding-up of 
joint-stock companies, and which will, we doubt 
not, be acceptable to many of our readers : — 

All joint-stock companies registered uUder the 
Joint-Stock Companies Act, 1856, including com^ 
panics registered under 7 & 8 Vic. c. 110, which 
have obtained registration under the former act, 
must now be wound-up under its provisions — if with 
uhlimited liability, in Uie Court of Chancery ; if with 
limited liability, in the Court of Bankruptcy. Other 
companies, including banking and insurance com- 
panies, must be wound-up under the 7 & 8 Vic. 
c. Ill, by the Court of Bankruptcy ; . or under the 
11 & 12 Vic. c. 45, and the 12 & 13 Vic. c. 108, by 
the Court of Chancery ; or by both courts imder the 
provisions of those three acts. 

Your committee have to observe, 'On the opera- 
tion of the diiTerent acts for the winding-up of joint- 
stock companies, 
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First, with reference to the interests of ereditors. 

In cases where the winding-up of a company is in 
the Court of Chancery, under the 11 & 12 Vic. c. 
45, and 12 & 13 Vic. c. 108, the property hecomes 
vested in the official manager, who is the nominee of 
the shareholders, though appointed by the court, 
and in whose appointment or proceeding the creditoi*s 
have no voice, by wliich means the control of the 
•state which belongs to the creditors is taken away 
from them, and is virtually given to the debtors 
themselves. Power is conferred upon the official 
manager, with ihc leave of the master, to pay such 
debts as he pleases, in preference to others. - Hie 
property of the company thus vested in the official 
manager is liable to be seized at the instance and for 
the exclusive benefit of creditors obtaining judgment 
against him or .against the company, and the regis- 
tering of judgments so obtamcd entitles the creditor 
to preference by affecting the title to real and lease- 
hold estotes of the company. There is no power to 
defeat fraudulent preferences, or other unfair dealmgs 
with the property of the debtors. There is no right 
of inquiry, on the part of creditors, as to the conduct 
of their debtors, nor any-puni&hment for commercial 
offences. Lastly, there is no protection given to 
shareholders, and protection even to the dii-ectors 
required to prepare the balance-sheet is lunitcd to 
their commg to suncnder. In fact, the windmg-up 
of an insolvent company under these acta b a quasi 
bankruptcy, without the mcidcnts of bankruptcy, 
which are essentially— admiuisti-atiou by creditors, 
equality of distribution, defeating acts inconsistent 
with the due application of property, inquiry by 
creditors with attendant punishment, and temporary 
protection to debtors. 

In oases where the winding-up is under the 7 & 8 
Vic. c. Ill, the powers of assignees for the purpose 
of satisfying the debts of the company, are limited to 
the adniinistration of the assets of the company; and 
the Court of Bankruptcy has .no power to enforce 
contribudons from the members of the company for 
any deficiency, or to adjust their rights inter w, but 
the assignees are compelled to have recourse to the 
Court of Chancery for an order to effect those objects 
in that court. When such order is obtained in 
pursuance of 11 «; 12 Vic. c. 46, s. 6, the creditors 
have no voice in the nomination or proceedings of- 
the official manager, whose extensive powew enable 
him to compromise with the member^of the com- 
pany inler w, or delay enforcing contributions to the 
prejudice of the creditors. 

In both the cases already mentioned, the interests 
of the general body of creditors are most iiyuriously 
affected by the right of individual creditors to proceed 
to judgment and execution agamst individual share- 
holders, by which means the estate of the sharc- 



hcdders may be exhausted for the benefit of particular 
creditors, instead oi bemg applied for the benefit of 
the general body of crcditorsb 

In cases where the winding-up is in the Court of 
Chancery, under the Joint-Stock Companies Act, 
1656, neither the creditors nor the shareholders 
have any vdce in the appointment of the bffidal 
liquidator. 

In cases where the winding-up is in the Court of 
Bankruptcy, uiulcr the same act, the creditors, where 
the winding-up takes place at the 8ui( of a creditor, 
have the right to appoint an official liquidator, to act 
concurrently with the' official liquidator appointed by 
the court ; but where the winding-up is at the suit 
of a contributory, the contributories alone have such 
right. 

Whether, however, the winding-up under the act 
be in chancery or in bankruptcy, the court has 
power, afler the order for winding-up, to stay all 
actions and suits against the company, and to set 
aside fraudulent prcfcix^nces ; the assets are^ be 
applied by the court in a due course of administra- 
tion, while falsification of books or other documents, 
by anyjdirector, officer, or contributor, is made a 
misdemeanor ; and where a dividend has been paid 
when the company was known to be insolvent, the 
directors are made liable to the amount of such 
dividend. 

Secondly, with reference to the interests of share- 
holders. 

In cases where the winding-up of a company is 
under the 7 & 8 Vic. c. Ill, or under the 11 & 12 
Vic. c. 45, and 12 & 13 Tic. c. 108, as has been 
already advei*ted to, there is no protection to share- 
holders or their property against the executions of 
creditors, however numerous, even where the share- 
holdei-s may be willing to pay far more than their 
just proportion towai*ds the liabilities of the company. 
The recent decision of the Loixl Chancellor and Lord 
Justice Turner, in the case of the Royal British 
Bank, shows that considerable doubt is entertained 
whether even, without a winding-up order, a receiver 
for the protection of the shareholders can be 'ap- 
pointed under the 7 & 8 Vic. c. Ill, the provisions 
of which it is intimated are to that extent affected by 
the 11 & 12 Vic. c. 45, and 12 & 13 Vic. c. 108. 
Shareholders are, therefore, compelled to seek the 
protection of the bauki'upt laws, or are induced to 
make away with their property and leave the country. 
The liabilities of those shareholders, who are unable 
or unwilling to have recourse to such expedients, 
are thus increased. The committee have already 
pointed out how injuriotisly such proceedings affect 
the interests of the creditors generally. Considered 
with reference to the interests of shareholders. 
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nothing can be imagined more disadvantageous or 
more mijust' 

A company registered under the Joint-Stock Com- 
panies Act, 1856, is constituted a corporation, and the 
shareholders are only liable under sects. 61, 62, and 
63, and cannot be reached by proceedings on the 
part of creditors. Where, however, companies which 
have previously been registered under the 7 & 8 
Tic c. 110 are registered under this act, the rights 
of creditors accruing before such last registration are 
saved. 

In cases under this act, where the winding-up is 
in the Court of Chancery, the shareholders have no 
voice in the appointment of the ofBciol liquidator, 
nor where the winding-up takes place in bankruptcy 
at the suit of a creditor. 

It is obvious, from these considerations, that the 
mode of winding-up under the Joint-Stock Compa- 
nies Act, 1856, to whatever objections it may. be 
liable, is by 'far the most advantageous both to cre- 
ditors and shareholders. 



DEBATING SOCIETIES. 



The Birmingham Law Studekts* Society. 
Jtdy 8, 1857.— ilfoo/ Point,, No, 226. 

A traveller by the B. railway brings an action 
against the C. Railway Company for injuries caused 
by a collision of a train of the latter with a train of 
the former. Is it a good plea that the collision 
was caused in part by a want of ordinary care in the 
driver of the train in which the plaintiff was tra- 
velling ? 

The above suggested two points for consideration, 
first, whether a passenger by railway or any public 
conveyance is so &r identified with the driver of the 
vehicle in which he voluntarily becomes a passenger 
that the negligence of the driver is as his own negli- 
gence in point of law ? And, secondly, assuming the 
plaintiff to contribute to the injury of which he 
complains by his own negligence, or want of ordi- 
nary care and caution on his part, by dh absence of 
that prudence which any rational individual would 
exercise in discharging the ordinary duties of life, 
whether in such case the above plea would be good ? 

The general rule on the subject may be thus 
stated: — Where a pliaintiff complains of an injury 
arising to him fh>m the negligence of the defendant, 
it is open to the latter to sliow that the plaintiff, by 
unng common and ordinary caution, might have 
avoided it, or that the immediate and proximate 
cause of the injury was the unskilfulness or negli- 
gence of the plaintiff; and if, by ordinary care, he 
might have avoided it, he is the author of his own 
wrong. This proposition is fully established by the 
cases of Butterfield v. Forrester (11 East, 60), 



Flower v. Adam (2 Taunton, 315), Lack v. Seward 
(4 C. & P. 106), WiUiam v. Holland (6 C. & P. 24), 
Woolf V. Beard (8 C. & P. 873), Marriott v. Stanley 
(1 Scott's N. R. 392), and Bridge v. Grand Junction 
Railway Company (3 M. & W. 244). 

As to the first of the above points, it was eon- 
tended, on the authority of Thorogood v. Bryan 
08 L. J. B., C.P., 336), that the affirmative was 
correct. This case decides that, where the death of 
a party riding in A.'s omnibus is caused by the. 
wrongful act of the driver of B.'s omnibus, but, in 
fact, the conductor of A.'s omnibus was guilty also of 
negligence, the representatives of the party killed 
cannot sustain an action for compensation, under 
Lord Campbell's Act, against the owner of B.'s 
omnibus. The decision appears to have proceeded 
on two grounds. First, thki the conductor of A.*b 
omnibus constituted the agent of the deceased party 
by the latter's becoming a passenger ; and, secondly, 
that the act of the negligence of the agent is the 
negligence of the deceased passenger, and, conse- 
quently, no action can be sustained for an injury 
leading to his death. For the negative, it was sub- 
milited, that the decision was most strange, and not 
good law, and two cases were relied on to support 
the argument (ISigby v. Hewitt, 19 L. J. B. Ex. 291, 
and Greenland v. Chaplin, 203), but it wiil be ob- 
served, on reference to, and close investigation of, 
these cases, that the judgments of the court under 
the peculiar circumstances of each cas^ are tiet by 
any means inconsistent with the doctrine laid down 
in Thorogood v. Bryan. 

Up to the present time, Thorogood v. Bryan not 
having been overruled, we may consider the first 
point as so fkr settled. Now as to the second, with 
regard to the form of the plea. In Bridge v. Grand 
Junction Railway Company, the defendants pleaded 
' that the parties having the management of the train 
in which the plaintiff was, managed it so negli- 
gently and improperly that, in part by their negli- 
gence, as well as in part by the defendant's negligence, 
the defendant's train ran against the other and 
caused the injuries to the plaintiff. It wai held, on 
demurrer, that the plea was bad in form as amount- 
ing to not guilty, and in substance for not showing, 
not only that the parties under whose management 
the plaintiff was were guilty of negligence, but also 
that by ordinary care they could have avoided the 
consequences of the defendant's negligence. • The 
plea was tantamoimt to the general issue, which 
latter has been the plea employed in the cases re- 
ferred to, as well as in the more numerous cases re- 
lating to this subjel^t, and which, prior to the 
Pleading Rules of Hilary Term 1853, permitted the 
defendant to give in evidence on the trial any 
fact calculated to show that plaintiff contributed to 
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the ix^jary by his own negligence ; and now, as Boch 
mattei^ must be pleaded specially looking at the 
general rule on the subject, the case of Thorogood 
T. Bryan, and the other cases, we cannot otherwise 
conclude than that the plea on the moot point would 
be good by way of confession and avoidance. 

The meeting decided in the affirmatiTe, but with 
the belief that, wheneyer a case similar to that of 
Thorogood t. Bryan should again arise, the Terdict 
will be for the plaintiff. 

July 22.— Moot Point, No, 227. 

A. convey s land to B. for an illegal purpose. Can 
A. avoid the grant as against B. ? 

The cases support the negatjive; little could be 
said to vindicate the affirmative, as it is opposed to a 
well-known maxim — ^that a party to a contract shall 
not take advantage of his own wrong ; which is well 
supported at law by the cases on the subject^ al- 
though equity has to some extent relaxed the general 
rule in favour of marriage brokage contracts ; for 
where money has actually been paid in pursuance 
thereof, equity has assisted the party to recover 
back ; so that this would appear to break in upon 
the common law rule ; for in no instance can money 
be recovered back at law when paid in pursuance of 
an illegal contract ; and in actions on bonds given 
for illegal purposes, the illegality may be pleaded as 
a defence to the action (see Collins v. Blantem, 1 
S. L. C. 263, and notes). Again, it was contended 
that A. is estopped by his own act, and therefore 
the estate gets safely vested in B. For the affirma- 
tive was cited Gaslight Company v. Turner (9 L. J. 
R., C. P., 75). Contract for rent on lease. Plea 
that lease was granted for an illegal purpose ; plea 
a good answer to action. Per L. C. J. Tindal it had 
been urged, on argument, that the term being vested 
in defendant, he might hold free from rent. Semble, 
if action of ejectment fiir breach of any condition 
in the lease, it would be free from the objection of 
enforced contract. Semble, that plea in present 
action would prevent defendant from denying that 
lease void. For the negative see Roberts v. Roberts 
(2 B. & A. 867). On ground that no person could 
allege his own fraud in order to invalidate his own 
deed, on authority of Montefiori v. Montefiori (1 Bla. 
868); see also Phillpotts v. Phillpotts, 20 L. J. R., 
C. P., 11 ; McEinnell v. Robinson, 7 L. J. R. Ex. 
149 ; see also observations of judges in Jerret v. 
Hill, 23 L. J. R., C. P., 185 ; and cases collected in 
Story's Equity, sec. 298, and notes, Vol. I. 

The meeting approved of the negative. 

A. FEftEDAT, Corresponding Secretary. 



THE LIABILITIES OF ASSIGNEES OF 

LEASES. 



In the Jurist for the 25th of July last, there is an 
article upon the liabilities of the assignees of leases, 
which is worth the perusal of those who may desire 
to be informed on the state of law on the above 
subject. In the first place, the liability of a legal 
assignee is stated in the following terms: — *'At 
law the assignee of a term, whether assigns be 
named in the lease or not, is bound^ so long as he 
continues in possession, to pay the rent and perform 
such of the covenants comprised in the lease as run 
with the land. On covenants simply collateral or 
personal, however, he is never liable, even though 
assigns be named therein ; while there is a small 
intermediate class of covenants which do not concern 
things appurtenant to the land and in being at the 
time of the demise, and which are not therefore real, 
but are at the same time not merely personal to the 
lessee, inasmuch as they relate to something to be 
done upon the land, and of which the assignee 
would have the benefit, and by these he is obliged 
only when the lessee has covenanted for his 
assigns as well as for himself. Tlie liability of the 
assignee of leasehold property at law is founded 
upon the privity of estate between the lessor and 
the assignee of the lessee, %hich is created by the 
execution of the deed of assignment ; and therefore 
it is not necessary, in order to raise it, that the 
assignee should be in the actual possession of the 
premises, but only that he should have the legtX 
estate, the word " possession ^ being at law nothing 
more th«m a synonym for the possessory right ; and 
directly the' assignee parts with the legal estate, the 
liability ceases, except for breaches of covenant 
conmiitted during the time of his ei\joyment. It 
has also been established, in spite of some fluctua- 
tions of judicial opinion, that a mortgagee who has 
obtained an assignment of the demised premises, 
instead of an underlefise, is in the same position as 
an assignee of the ordinary kind, and may therefore 
be sued upon the covenants in the lease for breaches 
committed during the continuance of his possession, 
although the premises may have been all the while 
occupied by the mortgagor. If^ however, he can by 
any means get quit of his legal interest, he will 
thereby exonerate himself from all ftiture idaims ; 
and to this end, if he cannot induce the lessor to 
accept a surrender, he will be justified, and not 
restrained by a court of equity, in assigning over the 
lease to a person of no substance, or actually 
insolvent (Onslow v. Corrie, 2 Mad. 380; Rowley 
T. Adams, 4 My. and C. 584). 

With respect to the liability of an equitable 
assignee of a term of years, reference should be 
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made to 9 Law Chron. pp. 815, 870, and the cases 
there noticed, especially Cox y. Bishop (3 Jur. 
N. S. 499 ; 28 Law Tim. Rep. 801 ; 5 Week. Rep. 
437); and Walters y. The Northern Coal Mining 
Company (5 De Gez M. and G. 629 ; 2 Jur. 1), 
as heing the most recent decisions. With respect to 
the latter case, it is said from the judgment of the 
Lord Chancellor we may eliminate the following 
propositions : — ^£1rst, the rights of a landlord, against 
those who occupy his land, are legal rights. There- 
fore, where land is demised to one person as a 
trustee for another, the lessor cannol treat the'sestui 
que trust as an equitable debtor for the tunount of 
the rent, notwithstanding that the cestui que trust 
has assumed all the attributes of lessee ; and the 
case of Clayering y. Westley (3 P. Wms. 402), so 
6r as it contradicts this maxim, must not be regarded 
as an authority. **If,** argued his Lordship, ^*the 
cestui que trust should, as he certainly might, call 
on the lessee to assign the legal interest to him, the 
limdlord would haye a legal remedy by action 
against him as assignee. Surely it could not then 
be contended that the landlord could sue in equity 
as well, as at law ; and yet, if before the assignment 
he had an equitable right against the occupier, how 
could the occupier destroy that equitable right by 
an act to which the landlord was no party?*' 
Secondly, if there was a previous contract between 
the cestui que trust and the landlord, that the latter 
should grant, and the former or his trustees accept, 
the lease, the landlord would be entitled to a specific 
performance of that contract ; but if in a case of this 
sort there could be no decree for a specific perform- 
ance of an agreement for a lease, there could not be 
any relief at all in a court of equity. Li the case of 
Cox y. Bishop the defendants had agreed to purchase 
and take assignments of the interests of the lessees 
in certaih coal-mines and closes of land, and had 
entered into possession, and acted as assignees ; and 
the point raised was, whether they had become 
liable to be sued by the lessor for rent which had 
accrued due, and for damages for breaches of cove- 
nant which had been committed, during their enjoy- 
ment. The Lords Justices adopted the principles 
enunciated by the Lord Chancellor, that neither an 
equitable assignment alone, nor possession and 
eiijoyment alone, nor both together, could give the 
landlord a title to relief in equity^ and that the 
liability by reason of occupation, if any, ought to be 
asserted at law; and they decided, that without 
special circumstances, such as an inpediment to 
proceeding at law, for the removal of which the 
assistance of the court was required, they had no 
jurisdiction to interfere. Sir G. J. Turner, L. J., 
further stated, that the same argument was appli- 
cable to every kind of assignment, whether by way 



of mortgage, or otherwise howsoever ; and that the 
difference in the case of a mortgage and of an equit- 
able assignment by other means 'than a mortgage, 
was not a difference in the relation between the 
lessor and the assignee, but in the relation between 
the assignee and the assignor. Finally, his Lord- 
ship observed, in corroboration of the Lord Chan- 
cellor's remark with reference to an agreement for a 
lease, that the usual practice in equity was not to 
decree the payment of the rent and performance of 
the covenants, but to decree execution of the lease, 
and to leave the parties to maintain their respective 
rights under the instrument in a court of common 
law. 



AMENDMENT OF BANKRUPTCY LAWS. 



Lord Brougham has been now nearly thirty years 
trying his hand upon the bankruptcy laws, and he 
confesses that though many changes have been made 
in that long tract of time, no real reform has resulted. 
In fact, the failure is patent, from the want of busi- 
ness in the courts, -arising from the disinclination of 
both debtors and creditors to take any proceedings 
in them where it is possible to avoid them. The 
busy ex-Chancellor has just introduced a new bill 
into the Lords ; and on that occasion his lordship 
referred to the labours of the Mercantile Law Con- 
ference (under the auspices of the Law Amendment 
Society), and the grievances they allege. Li the 
first place, they complained of the great expense 
attending the law ; and in illustration of the truth of 
that complaint, his lordship mentioned that in 121 
cases, a sum of £90,000 was collected, but only 
£44,000 distributed, the balance ambunting to about 
50 per cent, having been absorbed by the expenses. 
It appeared that a sum of £25,000 a year continued 
still to be paid for compensation to the commission- 
ers of bankruptcy, who were removed by his bill in 
1831 ; all of that sum came out of the podcets of 
the creditors in the Bankruptcy Court ; and he pror 
posed by the bill which he intended to lay on the 
table, to transfer that charge to the consolidated 
fund. The conference thought tiiat the messenger, 
brokec, and accountant could be dispensed with, and 
their duties transferred to the official, assignee. He 
could not deny that the broker and accoui^tant 
could be dispensed with, but he greatly doubted 
whether they could dispense with the messenger. 
He thought the messenger should be retained, sub- 
ject to the authority of the commissifiners, who 
might decide whether he should be employed or 
not. The mode of paying the official lissignee was 
objected to, and he thought that the official assignee 
should be paid partly by salary and partly by fees. 
The conference complained of the ill-attendance of 
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Bome of the conmuBsioncrs, and, where it was found 
necessary, the Lord Chancellor should insbt upon a 
more regular attendance. There should be also a 
remedy applied to the defect in the arrangement 
clauses, under which it had been decided that there 
could be no assignment whatever, unless every 
article of the bankrupt was given up, down to his 
wearing apparel. He proposed to provide a remedy 
by his bill for the evils to which he referred, but he 
should be exceedingly unwilling to say that there 
were no other parts of the recommendation of the 
conference to which he could assent, because he had 
a strong opinion on some of them. For example, it 
was complained that there was an appeal from the 
Bankrupt Commissioner, who had seen the bank- 
rupt and witnesses, and was acquainted with the 
circumstanced of the case, to a Court of Appeal that 
could know nothing;about the circumstances of the 
case or the parties. The noble and learned lord 
concluded by laying his bill on the table. The 
Lord Chancellor said the address of his noble and 
learned friend must create melancholy feelings in 
the minds of those who like himself were anxious 
for the improvement of the law. No subject had 
received more attention, and no law had received 
more-amendment, from time to time ; and yet the 
result was, that, bad as it was in 1831, it appeared 
to be very little better in 1857, and they would have 
to do their work over again. The diminution of the 
expenses of the Court of Bankruptcy was the subject 
of consideratiob ; but he thought that if they altered 
the mode of paying the official assignee, the result 
would be to diminish the quantity of assets brought 
in. His attention had only been called in one in- 
stance to a case of neglect on the part of a commis- 
sioner, and in th&t case he took care that the 
practice complained of should be discontinued. He 
had never heard that an}' neglect had taken place in 
London, where the whole establishment was much 
larger than it need be. He promised to give tlie 
bill of his noble and learned friend the most respect- 
fbl attention, and trusted that the law would be 
rendered less expensive and dilatory. He objected 
to the remarks made respecting the Court of Appeal, 
and could say that, when he sat in the Appeal Court 
as one of the Lords Justices, they had the bank- 
rupts and the witnesses in attendance before them. 
Lord Brougham said, that, so far from feeling dis- 
comfiture or shame at the discovery that after 
twenty-five years there were matters in his act which 
required amendment, he had been constantly dwell- 
ing upon the necessity of lyatching over the working 
of the measure most jealously for the purpose of 
discovering defects and amending the law. The bill 
was then read a first time, but it seems doubtful if 
it will proceed any further; at least, it is almost 



impossible that it can pass into an act this session. 
The Lord Chancellor also stated that the whole of 
the subject of the bankruptcy laws was under the 
consideration of the Government, though with what 
object did not appear. There can be no doubt that 
the bankruptcy law is in an unsatisfactory state, and 
as little doubt that this is owing to the imperfect 
attempts made to reform this important branch of 
the^w, and we think the result ought to inspire 
our would-be law reformers with a little more 
modesty. 



EXAMINATION ANSWERS. 



No, 8. — Renouncing Executor surviving the proving 

Executor (ante, p. 11). 
Gentlemen, — ^Knowing your readiness at all 

times to give ear to anything that may appear in' 
reasor, and which may be of any utility to some of 
that numerous class of individuals (of which I form 
one myself) of which your work, above all others, ia 
in every way admirably adapted for their benefit, 
will you allow me (with all due deference) to correct 
an error occurring in the 8th answer to the examin- 
ation question of last term, in the conveyancing 
branch, '^Proving executor, dying in lifetime of 
renouncing executor,'^ where you say " that the 
personal representative of D. would be the proper 
party to assign the term if he appointed an executor.*^ 
This is undoubtedly wrong. C, the renouncing 
executor, would be the proper party to assign the 
term, being the surviving executor ; for, referring to 
1 Prest. Abst. p. 186, it is there distincUy laid down 
that ** where one or more executors renounce pro- 
bate, and then other executors prove, and die in the 
lifetime of the disclaiming executors, the disclaiming 
executors must either prove the will, as they may 
do, or they must renounce the probate ; and if they 
renounce the probate, admiuistration de bonis non 
must be granted.*' And it is also stated, in Comyn's 
Digest ("Administration" G), that "if there be 
more than one executor, the office, on the death of 
one, devolves on the survivor, although the deceased 
executor may have been the sole acting executor, 
and the surviving executor may have refused the 
office in the deceased executor's lifetime, and actu- 
ally renounced." 

Under these circumstances there is no doubt C, 
as the surviving executor, would stand as the legal 
representative of the testator, and would be the 
proper person to assign the term ; but if he renounce 
probate on the decease of the proving executor, 
then letters of administration de boius non of the 
original testator must be taken out. 

Trusting you will excuse the liberty I have taken, 
— I am, &c., Thos. H. Aldebton. 

14, Paddington-green, July 17. 
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NoTB. — Our correspondent correctly enough states 
the law according to the old authorities ; but since 
Comju and Preston wrote, a different doctrine has 
been adopted, greater efficacy being giyen. to the 
renunciation at the time of the proof by the acting 
executor. The following two cases, especially the 
latter, should be consulted — ^via., Cununins ▼. Cum- 
mins (3 Jon. and Lat. 64) and Yenables r. East 
Lidia Company (2 Ezch. Rep. 633 ; 18 Law Journ. 
Exch. 266; 12-Jur. 855). Li the first case, the 
following points were decided — viz., 1. That probate 
to one of seyeral executors, the right of the other being 
reeervedy enures for the benefit of alL 2. That\ipon 
the death of the executor to whom probate has been 
granted, the other executor may accept the office ; 
and upon his so doiiiig, he fiiUy represents his 
testator without further probate. 3. That a slight 
act of hitermeddlingwith the assets bythe 8i:(ryiving 
executor, .who had not joined in proving the will, 
will amount to an acceptance of the office of execu- 
tor, and will preclude him from afterwards refusing 
to acL In other words, he cannot, after such inter- 
meddling, say he was not executor. In the secondly 
mentioned case (Yenables v. East India Company), 
it was held that a formal renunciation (or refusal) 
of probate by an executor named in a will is absolutely 
binding and conclusive on Aim, unless he afterwards 
comes in and retracts it Therefore, where one of 
two executors having, in due form of law, in the 
proper ecclesiastical court, expressly renounced all 
right, title^ and interest to probate, and refu'ied to 
act in any way m the execution of the title, his 
fellow obtained probate and afterwards died, 
whereupon letters of administration de bonis 
nan etim testamento annexe were granted to a 
third party, but the surviving executor, although 
then living, was not previously cited to take or 
renounce probate ; it was held that the administrator 
de bonis non was the legal personal representative of 
the testator. We think our correspondent . will, 
after perusing these decisions, agree that our answer 
is correct — ^Eds. 



NEW ORDERS IN CHANCERY.-Vii/y 18, 1857. 



A few new Orders in Chancery have just been 
issued, which it will be necessary for the practi- 
tioner as well as the articled derk to study. They 
relate — 1. To the enforcement of orders and decrees 
of the Court of Chancery (amending previous orders, 
and affecting the Answer, No. XY., at p. 391 of 
ToL 8, Law Chromigls). 2. To process for the 
en&rcement of orders and decrees for payment of 
money or costs against clergymen where nuUa b(ma 
la returned : — 

Execution for enforcement of orders and decrees of 



ike Court of Chancery, —Th^ first of the new orders 
directs that the orders of the 11th of April, 1842, 
shall be amended, as to Numbers XI. and XII., in 
manner following (that is to say) : — 

XI. If any party or person who is, by an order or 
decree made in any suit or matter, ordered to i)ay 
money, or to do any other act in a limited time, 
shall, after due service of such order or decree, re- 
fuse or neglect to obey the same according to the 
exigency thereof, the party or person prosecuting 
such order or decree shall, at the expiration of the 
time limited for the performance thereof, be en- 
titled to a writ or writs of attachment against the 
disobedient party or person ; and in case such party 
or person shall be taken or detained in custody 
under any such writ of attachment without obeying 
the same order or decree^ then the party or person 
prosecuting the same order or decree shall, upon the 
sheriff^s return that the party or person has been so 
taken or detained, be entitled to a commission of 
sequestration against the estate and effects of the 
disobedient party or person ; and in case the sheriff 
shall make the return non est inventus to such writ 
or writs of attachment, the party or person prose- 
cuting such order or decree shall be entitled, at his 
option, either to a commission of sequestration in 
the first instance, or otherwise to an order for the 
serjeant-at-arms, and to such other process as he 
hath hitherto been entitled to upon a return non est 
inventus made by the commissioners named in a 
commission of rebellion issued for the non-perform- 
ance of an order or decree. 

Xn. Decree^ jrc, stating time for performance of 
Act. — ^Every order or decree made in any suit or 
matter, requiring any party or person to do an act 
thereby ordered, shall state the time, or the time 
after service of Use order or decree, within which the 
act is to be done ; and upon the copy of the order or 
decree which shall be served upon the party or 
person required to obey the same, there shall be 
indorsed a memorandum in the words or 'to the 
effect following, viz. : — 

** If you, the within -named A. B., neglect to obey 
this order [or decree] by the time therein limited, 
you will be liable to be arrested under a writ of 
att^hinent issued out of the High Court of 
Chancery, or by the serjeant-at-arms attending the 
same court, and also be liable to have your estate 
sequestered for the purpose of compelling you to 
obey the same order [or decree]." 

2. Beneficed Clerk, — Process ajlei' return of huUa 
bona, — ^If it shall appear upon the return of any 
writ of fieri facias, or any writ of elegit, issued in 
pursuance of the General Orders of the 10th May, 
1 839, that the person against whom such writ shallhave 
been so issued is a beneficed clerk and has no goods 
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or chatfeelfl nor any lay fee in the bailiwick of the 
sheriff to whom such writ shall have been directed, 
the person to whom the sum of money or costs men- 
tioned in such writ is or are payable shall, imme- 
diately after such writ, with sndi return, shall be 
filed as of record, be at liberty to sue out one or 
more writ or writs of fieri facias de bonis ecclesias- 
ticis, or one or more writ or writs of sequestrari 
ftdas, in the form stated in the schedule hereto, or 
as near thereto as the circumstances of the case may 
allow. 

8. Indorsements on torit against clergyman, — On 
every such writ of fieri fiicias de bonis ecdesiasticis, 
or writ of sequestrari fiicias, so to be issued as afore- 
said, there shall be indorsed the words **By the 
Court,*' and also thereunder the calling (if 
any) and place of residence (if any) of the 
party or person against whom such writ shall be 
issued, and also the name and residence or place of 
business of the party or solicitor at whose instance 
the sao^ie shall be issued ; and every such writ shall 
be also indbrsed fi>r the sum to be taken or levied, 
according to the form used upon like writs issuing 
out of the superior courts of common law. 

4. Execution of writ against clergyman. — Such 
writs, when sealed, shall be delivered to the bishop, 
and shall be executed Jay him, as nearly as may be, 
in the same manner in which he doth or ought to 
execute such like writs issuing out of the superior 
courts of common law ; and such writs, when re- 
turned by the bishop, shall be delivered to the 
parties or solicitors by whom respectively they were 
sued out, and shall thereupon be filed as of record 
in the office of the Clerks of Records and Writs of 
this Court ; and for the execution of such writs the 
bishop or his officers shall not take or be allowed 
any fees other than such as are or shall be firom time 
to time allowed by lawfiil authority for the execu- 
tion of the like writs issuing out of the superior 
courts of common law. 

6. Solicitor's charge for wnt, f^, — ^Ij'or every such 
writ so to be issued in pursuance of these Orders, 
there shall be allowed to tbe solicitor at whose 
instance any such writ shall be issued, the sum of 
Cs. 8d. for instructions for the said writ, and the 
sum of 13s. 4d. for preparing the same, and a fee of 
£1 shall be paid by means of a stamp for examining 
and stamping every such writ at the office of the 
Clerks of Records and Writs, and there shall be 
also allowed to such solicitor the further sum of 
6s. 8d. for attending to lodge the same at the 
bishop's registry, and for attending to instruct the 
officer charged with the execution of such writ. 



THE MONTH'S SUMMARY. 



Annexing conditions to a hankrvpVs certificate [vol. 
8, pp. 160, 161, 404].-~By the 198th section of the 
Bankruptcy Consolidation Act, the commissioner is al- 
lowed to annex such conditions to (he certificate as the 
justice of the case' may require. In a late number of 
the Jurist (part 2, p. 257), some of the cases decided on 
this provision of the statute are noticed. It has 
been decided that it must be read as if the words 
were " conditions within the jurisdiction and power 
of the court '* (per Alderson, B., in Grace v. Bishop, 
11 Exch. 424) ; and also that no condition can be 
annexed to the certificate which contravenes the 
policy or purposes of the bankrupt law. Thus in 
Exparte Hammond (24 L. J. Bank. 2) it was thought 
unwise and impolitic to impose a condition that the 
certificate, either wholly or partially, should not 
have the effect of protecting after acquired property. 
** If,*' it was said, ^* the bankrupt began to trade 
again, he laboured under a debt undischarged, and' 
his undischarged creditors had power to enforce 
process against him, to the prejudice of subsequent' 
creditors " (per Sir G. J. TumeJ, L. J). Instead of 
annexing such a condition, ^* the better course is to 
suspend the certificate, with liberty to apply " (per 
Sir J. L. Knight Bruce, L. J., in Exparte Culhane, 
2 Jur. N. 8. part 1, p. 868). Nevertheless, extreme 
cases may occur in which justice may require such a 
course to be taken (per Sir G. J. Turner, L. J., in 
Exparte Hodgson, 8 D.e G. Mac. and G. 555). Thus, 
in Exparte Burghes (1 Fonb. N. R. 116), Mr. Com- 
missioner Fonblanque held, that whe.re a bankrupt 
has committed breaches of trust, the court, in allow- 
ing the certificate, will annex a condition, that it 
shall not be available against the cesluis que trust ; 
and in Exparte Wakefield (4 De G. and S. 18 ; 15 
Jur. part 1, p. 961), where a bankrupt was alleged 
to have committed breaches of trust, it was ordered 
that the certificate should be so worded as not to 
protect him from any demands against him as trustee. 
In Exparte Hollingworth also (4 De G. and S. 44 ; 
15 Jur. part 1, p. 914J a certificate was granted, 
with a condition that it should do no more than pro- 
tect the bankrupt's person from arrest. The bank- 
rupt was a shipowner and insurance broker, and in 
1883 had been made bankrupt, and paid 3s. 6d. in 
the pound. In 1835 he had made one composition 
with his creditors, and in 1846 he had made another, 
under which they received 5s. in the pound. In 
1849 he signed a declaration of insolvency, and 
placed it in the hands of his solicitor. Afterwards 
he contracted new debts, without disclosing this 
circumstance, although without any fUse statement 
or misrepresentation. Sir J. L. Knight Bruce, V. 
C, alluding to the stat. 6 Geo. 4, c. 16, s. 127, ap- 
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peara to have said, althouj^h there is a slight variance 
between the reports, that the circumstances of the 
former bankruptcy and compositions imposed on the 
bankrupt the burthen of showing, that, if he was 
entitled to any certificate, he was entitled to- some- 
thing more than a protection for his person, and 
that, otherwise, he ought not to be put in a more 
fiiYOurable situation than he would have been in 
under the former statute. However, in Exparte 
Hodgson, where a rimilar condition had been an- 
nexed by a commissioner to the certificate of a bank- 
rupt, who, on a former occasion, had compounded 
with his creditors, paying them only 58. in the ppund, 
it was remarked hf the court above, thaf the 
omission in the 12 & 13 Yic. c. 106, of a similar clause 
to that in the act of Geo. 4, that future assets were 
not to be discharged where, previously to the bank- 
ruptcy, there had been a composition, under which 
the trader had paid less than 16s. in the pound to 
bis former creditors, was in the bankrupt*s favour ; 
and the condition was rescinded. 

The new and old SoUcUors-Omeral — Mr, Keating 
and Mr. Stuart Wartley. — ^Li reference to the pre- 
sent and late Solicitors-General, the Jurist says : — 
^' The appointment of Mr. Keating to the office of 
Solicitor-Gkneral is honourable to the Grovemment 
and to himself. He has the well-eamed reputation 
of being a sound lawyer, an industrious, painstaking, 
earnest advocate, and a gentleman of high profes- 
sional honour. The independent course which he 
has taken in Parliament afibrds the best answer to 
those who assert that lawyers vote with a view to 
their own interests. To his predecessor, Mr. Stuart 
Wortley, we beg to offer our sympathy, and to 
express our best wishes for the speedy re-establish- 
ment of his health, so that the public may not long 
be deprived of his valuable services, both as a legis- 
lator and a lawyer." 

Appeals to the Lords [voL 2, pp. 59, 103-- 109 ; 
▼ol. 3, pp. 13, 245, 287]. — ^In a recent case in the 
Lords, on appeal, Lord Brougham went out of his 
way to make some observations on the judicial force 
of the Lords, which has again called attention to the 
jurisdiction of the Lords on appeals ; and, though 
we have before alluded to the subject, it may not be 
amiss to mention the principal recommendations of 
the Report of the Committee of the 20th of May, 
1866. They agreed that it was expedient to retain 
the appellate jurisdiction of the House of Lords ; 
and after stating the principal objections raised as to 
the present constitution and practice of the House 
as a court of ultimate appeal, they came to the fol- 
lowing conclusions: — ^First, that although instances 
had been adduced where appeals in the House had 
been decided, with advantage to the law and satis- 
faction to the public, by the Lord Chancellor or one 



law lord alone, yet that the House, as a general 
rule, should be able to reckon on the attendance of 
not less than three law lords to assist in the bearing 
of all appeals ; but in making this recommendation 
the committee by no means wished to discourage the 
attendance of other members of the House. The 
committee then propose, first, the creation of two 
deputy speakers of the House of Lords, being per- 
sons who have held some high judicial office for not 
less than five years, and who are to receive a salary 
of £6,000 a year. 2. They propose that the House 
should be enabled to authorise its sittings for the 
hearing of appeals to be held notwithstanding a 
a prorogation. 3. They suggest no fixed or inva- 
riable rule as to there being a Scotch judge as a 
member of the appellate court. 4. They leave the 
questions as to the unnecessary expenses of appeals 
to be dealt with by the Lord Chancellor and the 
Lords who assist him- m hearing appeals. 5. They 
think that the mode of delivering judgments is a 
matter of discretion,' but they recommend that 
those who hear appeals should have leave to 
sit at the table, and deliver their judgments 
sitting. That in order to avoid the difficulty 
of conferring hereditary peerages on persons having 
judicial offices connected with the House of Lords, 
persons appointed to life peerages should enjoy all 
the. privileges of Peers of Parliament, but that not 
more than four should have seats in the House at 
one time. A bill founded on this report was thrown 
out by the Commons, and in doing so they had the 
general feeling of the country with them ; for it is 
evident, notwithstanding the remedies suggested by 
the committee of the House of Lords for some no- 
torious defects, the measure had not received that 
consideration which one of so nciuch importance 
deserved ; and, in fact, it was one calculated rather 
to preserve what has been termed the " privileges *' 
of the House, than to provide the best possible 
supreme court for the use of the public. A much 
more comprehensive scheme is that of the present 
Attorney-General (Sir Richard Bethell), who pro- 
posed that the House of Lords should exercise its ap- 
pellate jurisdiction through the medium of a Judicial 
Committee composed of Peers ; that the jurisdiction 
and functions of the Judicial Committee of the Privy 
Council should be vested in the Judicial Committee 
of the Lords, so that there might be (in the House 
of Lords) one- single uniform appellate tribunal for 
the whole empire ; and as he proposed that the 
court should sit during ^ye days in every week, 
except the vacations observed in Chancery, and that 
it shotkld be constituted by the Lord Chancellor and 
four other members, it is to be presiyned that this 
plan does not contemplate the Lord Chancellor 
sitting in any other court, so that he would no 
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longer have attached to his office the disagreeable 
privilege or duty of sitting on appeals from his own 
decrees. 

Abolition of grand juries,— Sir F. Thesiger has 
brought in a bill to abolish grand juries within the 
metropolitan police district. In introducing his bill, 
Sir Frederick said he -wished it to be understood 
that he was not prepared to prevent the assembling 
of grand juries in the provinces. He deemed it 
advantageous to the public that magistrates and 
gentlemen of the counties should be associated with 
the judges in their periodical administration of cri- 
minal justice throughout the country. The appoint- 
ment of a public prosecutor, or the adoption of some 
improved system of preliminary investigation into 
offences, might hereafter render it necessary to con- 
sider the whole subject of grand juries; but he 
strictly confined himself at present to the case of the 
metropolitan district, to which any Sound arguments 
against gprand juries in general would apply with 
peculiar force. It was superfluous to employ any 
antiquarian research in now discussing this question; 
suffice it to say that grand juries were originally 
viewed in the light of public accusers ; but in the 
reign of Edward UI., when justices of the peace 
were introduced, their functions underwent a change. 
Ultimately, instead of possessing any original juris- 
diction, a grand jury became merely a tribunal to 
receive evidence, and decide whether there was a 
primd/ade case for sending accused persons to take 
their trial. This was a most important duty, which 
could be safely and conveniently superseded only 
where a better system had been provided. This was 
precisely the case of the Metropolitan Police District, 
where magistrates' of experience and legal talent 
acted continually in the face of the public. Their 
principal functions consisted of receiving charges 
against alleged offenders, and of examining witnesses 
in the presence of the accused,, who was confronted 
with his accusers, and had an opportunity of cross- 
examining them and the rest of the witnesses. After 
a careful investigation, conducted under the most 
favourable circumstances for arriving at a correct 
decision, the magistrate determined whether there 
were sufficient grounds for sending the prisoner to 
trial. The depositions originally taken were trans- 
mitted to the court to which the offender was com- 
mitted, and every formality essential to the protection 
of the public and to the prevention of unfounded 
charges was completed. But another preliminary 
ceremony had to be gon^ through before the trial. 
Twenty-three gentlemen, generally unaccustomed 
to legal inquiries, were collected together in a pri- 
vate room, where, with closed doors, under an oath 
of secresy, and in the absence of the accused, they 
proceeded to re-investigate the very point already 



determined by the committing -magistrate — via., 
whether there was a primd facie case for putting the 
person charged upon his trial. With nothing to 
guide them but the indictment containing the accu- 
sation and the names of the witnesses, they had to 
grope their way in the dark, frequently through a 
labyrinth of complicated fiicts. If the grand jury, 
under these unfavourable circumstances, found a 
true bill, their labours were perfecUy supereroga- 
tory. If, on the other hand, they threw out the 
bill, their intertbrence was often purely mischievous. 
Justice in their hands was liable to miscarry, either 
fit>m a misconception as to their own ftmetions, some 
jurymen imagining that they had to decide on the 
guilt or innocence of the accused ; or fit>m the wit- 
nesses being tampered with, and induced to suppress 
the evidence they had previously given when before 
the magistrates. This the witnesses could do in perfect 
security, because their examination before the grand 
jury was conducted in secresy. In fact, the grand 
jury system multiplied the chances of escape for the 
guilty to such an extent that it was called "the 
hope of the London thieves.*' The innocent would 
be benefited by the change he proposed, because, 
after such a person had been once committed by a 
magistrate, his innocence would be established in the 
face of the country if he took his trial ; whereas a 
suspicion would probably attach to him, even though 
the gi^and jury threw out the bill against him, owing 
to the reasons for their decision being unknown to 
the public. 

Registration of titles. — ^It appears that we are to 
have a registration bill this session ; for Lord Brougham 
has introduced such a measure, thoi^h we should 
suppose he does not anticipate making any pn^ess 
this session. It becomes the profession to keep a 
sharp look out to ascertain that its interests are not 
prejudiced by the bill : indeed, we do not see how it 
can be otherwise, firom the avowed object of the 
originators of the scheme, and to which we have 
before drawn attention. 

Sham county court notices used by debt collectors and 
ci'editors. — We have noticed one case of a conviction 
for using sham county court notices for collecting 
debts, and we 4ire told that at Exeter a respectable 
tradesman has been committed for trial on a charge 
of forging the name of the registrar of the court to 
an illegally concocted summons. The document had 
been purchased from an itinerant hawker, and had 
then, in order to make it appear genuine, been 
signed with the registrar's name, and posted in 
Exeter, so that the debtor might be i«idnced to be- 
lieve that the notice, came from the office of the 
registrar. 

Mortgagee — Costs of not allowed where he claims 
more than is due to him, and has a balance of pro- 
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eeeds of sale of the mortgage property in his hands 
(Tanner y. Heard, 29 Law Tim. Bep. 257). 

Landlord and Tenant — Landlord supplying timber — 
Non-removal by tenant — A tenant cannot, on quitting, 
remove a building for which the landlord supplied 
part of the timber, and the tenant the remainder 
(Smith T. Render, 29 Law Tim. Eep. 264). 

AUen — Suing, — An alien (perhaps even an alien 
enemy) may sue to prevent a fraudulent injury to 
his property (The Collins Company t. Cohen, 4 Law 
Chron. 42 ; 29 Law Tim. Bep. 245). 

Life insurance — Action against company — Evidence 
of vaHd contract, — ^In an action on a life policy 
granted by a company under the 7 & 8 Yio. c. 110, 
it is not necessary for the plaintiff to produce the 
deed of the company, or show that the contract was 
entered into with all due formality according to the 
deed (Charles v. National Guardian Assurance 
Company, 29 Law Tim. Rep. 246 ; 4 Law Chron. 51)o 
Lunatic^ pauper — Irremovable— -Old orders — Lia- 
hiUty of parish, of residence. — ^The effect of the 10 & 
11 Vic. c. 110, and the 16 & 17 Vic. c. 97, is to re- 
lieve the parish of settlement of a lunatic pauper of 
the maintenance of the pauper at the expense of the 
union of the parish of residence, or at the expense 
of the parish of residence, if it is not in a union : 
these acts apply not only to future orders, but to 
those made prior to its passing (Enowles v. Trafford, 
29 Law Tim. Rep. 248). 

Win — Englishman domiciled in France, — The will 
of an Englishman domiciled in France is invalid, 
though executed in the English form, if it be not 
conformable to the law of France (Bremer v. Free- 
man, 29 Law Tim. Rep. 251 ; 4 Law Chron. 46). 

Note.— ' Supposing the new bill to- remedy the 
state of the law shown by the above decision not to 
pass, it will be well to bear in mind that if a British 
subject writes his will in his own handwriting (hence 
eaUed a holograph will), and then executes it ac- 
cording to the English form, it will be valid in every 
court of every European country, whatever may be 
the testator^s domidl, and wherever his property 
may be situate (1 Sol. Joum. 588). 

Bankruptcy-^Proof—BiU of exchange — Part pay- 
ment, — ^The holder for value of a bill of exchange, 
who has received part of the amount from other 
parties to the bill, cannot prove for the fiill amount 
of the bill against the accommodation acceptor, but 
only for the amotmt actually due at the time when 
the proof is tendered (Exp. Taylor, 29 Law Tim. 
Rep. 254). 

Dismissal of biUfoithoul costs — Decisums overruled. 
If a ]^aintiff files a bill npon the autbotity of deci- 
sions afterwards reversed, he may dismiss bis bill 
without paying costs (Lister v. Leather, 29 Law 
Tim. Rep. 255 ; 4 Law Chron. 47). 



Evidence — Leave to fie affidavits after time has 
ezpiredy will be granted under peculiar circumstances, 
as where near the last day for closing evidence the 
opposite party has filed- affidavits containing allega- 
tions not previously made, affecting the character 
and credibility of the party's witnesses, and calcu- 
lated to pr^udice their evidence (Scott v. Corpora- 
tion of Liverpopl, 29 Law Tim. Rep. 256; 4 Law 
Chron. 47 ; 5 Week. Rep. 64^669). 

Manslaughter— Act of commission is not actually 
essential; culpable negligence, if it would, beiiiig by 
design and of malice prepense, amount to murder, 
constitutes manslaughter (Reg. v. Hughes, 8 Jur. 
N. S. 696 ; 29 Law Tim. Rep. 266). 

Truck Act — Contractor by the piece, — ^The Truck 
Act does not apply to one who enters into a contract 
to do ee^rtain work at so much per measure, or number, 
or weight, &c., under which he is not boimd to 
bestow his personiU labour (Ingram v. Barnes, 29 
Law Tim. Bep. 297). 

Hab^fis Corpus, — Prisoner moving for new trial in 
a dvil action in person is not entitled to a habeas 
corpus (Binns v. Moseley, 8 Jur. N. S. 694). 

Attorney, — Client liable for the act of, and not the 
attorney himself, in obtaining evidence £)r a trial 
(Lee V. Everest, 29 Law Tim. Bep. 268), and for 
issuing a ca. sa, for a less debt than £20 (CoUett v. 
Foster, 5 Week. Bep. 790 ; 4 Law Chron. 56). 

Equity Judges^ Chajhbers,—The opinion of the 
judge may be taken by any party on proceedings 
taken before the chief clerk in chambers (Be London 
and County Assurance Company, 5 Week. Bep. 
7943. 

Mortgage — Proposed mortgage going off for want qf 
titlk — Mgrtgagee^s costs of investigating title, — A mort- 
gagee cannot recover the costs of, and incidental 'to, 
the investigation of the title of the mortgagor, with 
which the mortgagee has expressed himself to" be 
dissatisfied (Melbourne v. Cotterell, 29 Law Tim.. 
Bep. 298). 

Charitable trust^StatuU of Limitations.— The 
House of Lords has decided, in opposition to the 
Master of the Bolls, that charitable trusts are trusts 
within the operation of the 24th and 25th sees, of 
the 8 & 4 Will. 4, c. 27 (Magdalen College v. The 
AUomey-General, 8 Jur. N. S. 675 ; 29 Law Tim. 
Bep. 288 ; 4 Law Chron. 42, 48). 

Winding-up Acts, — Building societies are within the 
above acts (St George's Society, 8 Jur. N. g. 688 ; 
4 Law Chron. 45). 

Emblements, — A devisee of land is entitled to, unless 
they are expressly beqmeathed to another (Cooper v. 
Woolfit, 5 Week. Bep. 790). 

Life Itisuranee — Fraud in effecting, — ^Where the 
person insuring a third party's life merely states his 
belief of the correctness of Uie statements of the life 
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And hb referees (the >truth thereof not being the 
basis of the contract), he is not affected by their 
fraudulent statements (Wheelton t. Hardisty, 5 
Week.*^Rcp. 784). 

Bankruptcy protection — Creditor's deht not prov' 
able. — ^The protection granted to a bankrupt who 
has not passed his last examination extends to an 
arrest on the part of a creditor whose debt is not 
provable (Exp. Shepherd, 29 Law Hm. Rep. '298). 

Payment into court. — Where a trustee admits that 
a trust fund is in his hands, he may be ordered to 
bring it into court on the application of a single 
cestui que trust, but where his conduct has been 
proper only the share of the cestui que trust will be 
ordered to be paid in (Hamond t. Walker, 8 Jur. 
N. S. 686). 

Public Company. — The Udbility of a shareholder 
may be extinguished by an agreement between the 
directors and the shareholder that he should retire 
and transfer his shares for the benefit of the com- 
pany, followed by an acceptance of such transfer 
(Plate Glass Company t. SuUey, 29 Law Tim. Rep. 
277). 

Vendor and purchaser. — Where purchaser dies 
before paying purchase -money, the heir is, notwith- 
standing 17 & 18 Vic. c. 113 (see 1 Law Chron. p. 
154 ; vol. 2, pp. 186, 195 ; toI. 3, pp. 24, 96), en- 
titled to have the purchase-money paid out of the 
personal estate (Hood t. Hood, 3 Jur. K. S. 684 ; 
4 Law Chron. p. 41). 

Vendor and purchaser. — A notice to take lands by 
a public company, followed by a valuation, will con- 
stitute an enforceable contract for sale and purchase 
(Regent^s Canal Company y. Ware, 29 Law Tim. 
Rep. 274 ; 4 Law Chron. 40, 41J. 

Surety — Bill of sale of goods and distress. — A 
surety is discharged if the creditor takes the goods 
assigned by his debtor (his tenant) as a security, as 
a distress for rent in arrear (Pearl v. Deacon, 5 
Week. Rep. 793.; 29 Law Tim. Rep. 289). 

Order and disposition — Previous insolvency. — A 
chattel reversionary interest omitted to be mentioned 
in an insolvent's schedule, is not in his ^* order and 
disposition '* on his subsequent bankruptcy (Re Raw- 
bone, 5 Week. Rep. 796). 

Attorney — Taxation after twelve months — Over^ 
charge — Pressure. — A bill containing gross over- 
charges will be ordered to be taxed even after twelve 
months from its delivery. So it seems it would in 
the case of pressure (Re Strother, 5 Week. Rep. 
797). 

Digging well — Injury to neighbour. — ^Any person 
may lawfully dig a well for water upon his own land, 
and a neighbour whose underground water is sensibly 
diminished, has no cause of action (Chasemore v. 
Richards, 5 Week. Rep. 780). 
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No. 6. — Illegal Pawning^ (fc. 

D., a washerwoman, had intrusted to her house- 
hold linen to wash. She pawned the linen, and was 
subsequendy charged before the magistrates with 
larceny^ and committed for trial at the sessions. On 
the trial, counsel for the defence objected that there 
was no larceny, as there was no felonious taking^ the 
possession having been lawful in the first instance* 
and that consequentiy the Quarter Sessions had no 
jurisdiction, and D. could only be charged before 
the magistrates with illegally pawning. He was 
overruled, and tiie case tried, and D. was found 
guilty and sentenced to six calendar months, hard 
labour. It is apprehended the Quarter Sessions 
were wrong. Will some of your readers give me 
their opinion ? iNQunum. 

No. 7. — ZeoM, Covenant to Repair^ ^^ReasonaNe 
Wear and Tear " excepted. 

A lease contains a covenant to keep the demised 
premises in good and tenantable repair, and to sur- 
render them at the end of the term in like tenant- 
able condition, ^'reasonable wear and tear excepted.** 
At the granting of the lease the premises were in 
good repair, but at the end of the term, they had 
become out of repair, merely from the tenants not 
doing any repairs. There had been no act of wilfril 
waste on his part Is the lessee liable on his cove- 
nant, or does the insertion of the exception as to 
<t wear and tear ** exempt him firom liability ? I ami 
told that he is not liable (see also Young y. Mants, 
6 ScoU, 277 ; Bnrdett v. Withers, 7 Adol. and £11. 
136) ; but I can scarcely think that the exception 
can have such an extensive operation — ^nullifying, in 
effect, the terms of the covenant. W. H. S. 

No. 8. — Sale — Leasehold^Premises out of repair. 

A sale by auction of a leasehold house takes place 
in the house, and it is manifest to every bidder that 
the premises are out of repair, and there can, there- 
fore, be littie doubt that the bids were affected by 
the state of the premises. In fact, the vendor (the 
assignee of the lease) purchased three years before 
for a much larger sum. Since the sale, the superior 
landlord has given notice to the vendor to repair, 
and the purdiaser refuses to complete his purchase. 
Is he not bound to complete, on the grounds that he 
must be considered to have had notice that a breach 
of covenant had been committed, and that he bought 
the premises in their actual condition ? It would re- 
quire much more than the amount of the purchase- 
money to put the premises into repair. 

W. H. S. 
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RIGHT TO DIG WELLS. 



Water underground [vol. 8, p. 805] — Well, land- 
owner's right to sink — Ancient water^miU, use o/pre' 
judiced by pumping up stibterranean supplies of stream 
— River Wandle — Board of Health — liiparitfn 
rights [ante, p. 49]. 

llie following case, supporting the right to sink 
wells npon a person^s own lands, though injurious 
to his neighbour's weUs, is one of great importance, 
as well as of some interest, more particularly as the 
court were not unanimous, Mr. Justice Coleridge, 
in a very able judgment, dissenting from the mcjoritj 
of the court. The ^arguments in support of the 
decision were stated by Mr. Justice Cresswell, who 
observed that a riparian owner cannot divert the 
stream for any purpose whetiier for irrigatii^ or 
draining his land, or any other purpose, to the pre- 
judice of the riparian owner. But it has never yet 
been held that a man might not drain his land, and 
so abstract water oozing through it, although such 
water would have otherwise found its way to a 
flowing stream ; nor has it been contended that an 
owner of land situated near a flowing stream may 
not make a pond for use or ornament, although 
water would ooze into it which otherwise would have 
gone into the stream*. Again, the owner of land 
near a flowing stream has hitherto been supposed to 
have the right of preventing water from oozing into 
his land from higher ground,* provided he does not 
throw it back upon his neighbour ; but he can no 
longer do that if water so percolated is to be put 
upon the same footing as a natuial flowing stream, 
for that he cannot lawfrdly divert, even for the pur- 
pose of preventing injury to his land. But if he 
may prevent the water from coming int^. his land, 
.why should he not allow it to come, and then collect 
it and use it ; and to allow this, would be in direct 
conformity with a recent decision of the Court of 
Exchequer, in Rawstron v. Taylor (ll Ezch. 869), 
and Broadbent v. Ramsbotham (11 Exch. 602). 
The n^jority of the court accordingly decided, that 
any person may lawfully dig a well for water upon 
his own land ; and although the consequence may 
be the intercepting of underground water, which 
otherwise would have percolated and found its way 
to a river, and so 'to an ancient mill, the proprietors 
of which have enjoyed the use of the water so per- 
colating for more than sixty years, the mill -owner 
cannot maintain an action for the abstraction of such 
water, although of sensible value to the working of 
the mill. The Croydon Local Board of Health sunk 
a well upon their own ground within a quarter of a 
mile of the conunenc^ment of the River Wandle, the 
flow of which the plaintifi^ and his predecessors, who 
owned an ancient mill, had ei\joyed for more than 



sixty years for working the milL The board, by 
pumping at the rate of 5,0QP or 6,000 gallons daily, 
abstracted the subterranean supplies, which other- 
wise would have >prcolated to the Wandle, and 
found their way to the mill, and the water thus 
intercepted was of sensible value to the working of 
the mill : Held, upon a special case (Coleridge, J., 
dissentiente), that no action could be maintained for 
intercepting, and so abstracting the wftter Chase- 
more v. Richards, 5 Week. Rep. 780). The following 
is the most important portion of the judgment of 
Mr. Justice Coleridge, and which we give, 'because 
it will well repay perusal.- His lordship, after re- 
ferring to the plaintiff^s sixty years' ei\joymentof the 
flow of water, proceeded : ** It is clear that the defen- 
dant, by his act, has diminished the flow of water, 
and that he has done so by acts of which the natural 
effect, to be reasonably expected, was to produce the 
injurious consequences which have, in &ct, resulted ; 
and although the precise or complete effect of sinking 
a well, or pumping from it, could not be knowii 
beforehand, nor when it would appear, yet he must 
be taken to have known before so continually pump- 
ing that those consequences would result. The 
question then is whether any action is maintainable 
against him for these acts ; and I am of opinion that 
^is question is to be answered in the affirmative. 
I suppose that if the same acts which are now com- . 
plabied of, in respect of subterraneous water, had 
been done iu respect of water on the surfiiee, the 
plaintiff ^s right, and the ii^urious consequences to 
that right, and its enjoyment being supposed to be 
the same as now found, no question could have been 
made as io the right of action. The rights of the 
owner of land by or through which water flows, 
merely as such owner, and apart from any pre-' 
scriptive titie, are now well settied, and I do not 
know where they are more clearly stated than in 8 
Kent* s Commentaries, 489^ 441. The whole passage 
is extracted in the judgment of the Court of 
Exchequer, in Embrey v. Owen (6 Exch. 869), and, 
therefore, I need not repeat it. But this passage is 
in strict a^ordance with the law of this country, as 
propounded in Mason v. Hill (1 B. and Ad. 1), and 
adopted in Acton v. Blundell (12 M. and W. 849), 
by the Court of Exchequer Chamber; but the 
passage in Kent is important, because it states 
correctly not only the general nature of the right in 
the absence of all interference with it by prescription 
or otherwise, but the limitation in the mode and 
extent of enjoyment which are involved in the very 
nature of the right itself. There is no property in 
water any more than in light or air, but the right to 
use it as it flows, and this extends ^ually to all the 
riparian proprietors above and below ; but this right 
involves almost necessarily the right of abstraction 
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and temporary diversion for the purposes essential 
to the enjoyment or individual use of the property 
through or by which the water flows. This right, 
however, is restrained by due consideration for the 
equal rights of the riparian proprietors above and 
below. If even the reasonable necessity of one 
riparian proprietor were the only limit to his right 
of abstraction, he might, where the supply of water 
was limited, exhaust the whole ; but this he cannot 
do, for by this he would violate the equal rights of 
all below him. Accordingly we find, in a note to 
the passage in 8 Kent, 440, two cases from the 
American reports referred to : Arnold v. Foote (12 
Wendel, 380) ; .and" Brown v. Best (1 Wilion, 174), 
deciding this. In the former, where a spring of 
water rose in the land of A., and ran as a stream into 
the land of B., it was held that B. had no right to 
divert the stream from its natural channel to irrigate 
his land if he thereby exhausted the running stream, 
though there can be no doubt that this would have 
been a perfectly legitimate mode of exercising his 
natural rights as a riparian proprietor, if he thereby 
did not abridge the naturid or conventional rights 
of any riparian proprietor lower down the stream. 
These common and equal rights, I need hardly say, 
may be varied to almost any extent by usage or pre- 
scription, from which a grant must be inferred, or 
by express grant. It follows, of course, that any 
infringement of what I may call the natural rights 
of a co-riparian is actionable ; and upon this footing, 
as we know, actions are very commonly maintained, 
the rights being extremely valuable, but much open 
to infringement. But in the case of Acton v. Blun- 
dell, before mentioned, the law in respect to subter- 
ranean water came to be considered, and a diiOTerent 
principle was laid down. It is necessary, therefore, 
now to examine what that case decided, and what 
principle is laid down. If that decision govern this 
case, I, for one, should be of opinion that, in a 
co-ordinate court, we ought to act upon it, whether 
approving it or not, and leave it to be reviewed and 
overruled if thought proper in the House of Lords ; 
but if it does not appear that that decision governs 
the case in hand, we are at liberty to consider its 
principles before we apply them to materially dif- 
ferent facts, especially if we find that those principles 
have already been thought unsatisfactory, and that 
decisions have been come to inconsistent with them. 
Now, it is certain that Acton v. Blundell does not 
decide the point now before us. In that case the 
plaintiff's rights stood on no user for twenty years, 
and in the judgment the court expressly states that 
it intimates no opinion whatever as to what the rule 
of law might be if there had been an uninterrupted 
user of the plaintiff's right during the last twenty 
years. Here the plaintiff relies on an uuinterrupted 



user for more than sixty years ; he stands not on 
what I have called his natural right as a riparian 
proprietor, but on the conventional rights which are 
to be inferred from that user. Whether this cbum 
can be made out or not is not the question now ; it 
is, at all e;vcnts, a different one, and was not in ques- 
tion in Acton v. Blundell. We are, therefore, at 
liberty to examine the general principles laid down 
in that case *, and in the first place, with a view again 
of distinguishing it from the present, I remark that 
in establishing the distinction for which it contends 
between superficial and subterraneous waters, the 
judgment assumes certain facts: one of the most 
important, it should seem, is the ignorance of the 
landowner as to the course of the springs below the 
surface, the changes they undergo, and the date of 
their commencement. I confess I do not see how 
this ignorance is UMtterial in respect of a right which 
does not grow out of the assent or acquiescence of 
the landowner, as in a question of servitude, but out 
of the nature of the thing itself. Whether material* 
however, or not, it cannot, in any material sehse* 
be said to exist here* The course by which the 
diverted water here percolates is not, indeed, seen, 
nor has it any open channel defined by visible 
marks ; but its direction is as well known as if it ran 
in such a channel on the surfitce, and is regulated 
by as ancient and well known and as universal a law 
as the descent of any superficial stream. Further, 
the act of diversion cannot be considered an act done 
in ignorance. The plaintifTs ancient, right the de-* 
fendant' must be taken to have known, and that the 
uninterrupted percolation of water to the stream was 
necessary to the fit ei\joyment of it ; he has diverted 
that percolation by a combination of continuous acts, 
of which the arbitrator finds the natural effect to be 
reasonably expected was to produce the injurioua 
consequences actually experienced. What more 
could be said if he had dammed up and turned into 
an immense reservoir all or any material part of a 
stream flowing superficially to the supply of the 
river. Let me now examine the main principles 
which the judgment in Acton v. Blundell lays down 
in the conclusion as governing the right to subter-< 
ranean waters. It is not stated very confidently, or 
very "precisely ; the words are these : — * We think 
the present case is not to be governed by the law 
which applies to rivers or flowing streams, but that 
it rather fijls within that principle which gives to 
the owner of the soil all that lies beneath the surfiwe 
of the land in mediately below his property, whether 
it is solid rock or porous ground, or veinous earth, of 
part water and part soil ; that the person who owns 
the surface may dig therein and apply all that is 
there foimd to his own purposes at his freewiU and 
pleasure ; and that if in tlie exercise (^ such right 
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he intercepts or drains o(F the water collected from 
lindeiground springs in his neighbour's well, this 
inconTemcnoi^ to his neighbour falls within the 
discription of damnum absque injuri&j which cannot 
become the ground of an action.* Why water in a 
natural course of transit underground should as such 
be more a subject of individual property than water 
flowing above ground is not explained ; but passing 
that bj, it seems to have been orerlooked, that the 
water draining into his neighbour's soil, as well as 
that collected in his neighbour's well, must, on the 
same principle, be that neighbour's property ; indeed, 
independently of this, it is well established that water 
collected in a well is so much taken from the common 
stock and reduced into possession and become a 
subject of property. Now, it is certainly a novel 
principle, that by an operation on my own land I 
may both exctisably abstract, and lawfully convert 
to my own use, the underground property of my 
neighbour. The principle to be practically consis- 
tent must go this Ml length : it must not merely 
ezcnse the abstractions as the unaToidable conse- 
quences of an act lawM in itseli^ but it must also 
JQBtify the appropriation of the water abstracted, and 
actoally make what was my neighbour's property 
my own by my own deliberate act done agunst his 
will, and with a full knowledge of the injury I inflict 
thereby. But, again, let it be conceded that this 
principle is a sound one, and that the landowner has 
a proper^ in the water percolating through and 
mider his land, the question still arises, and is 
a wholly distinct one, whether such property in the 
subsoil, of which the water is to be taken to be a 
part, may not be subjected by the ownier to a seryi- 
tode in respect of the millowners on the bank of 
the stream below. Why may not there be implied 
from the sixty years' ei\joyment the assent and 
agreement of the proprietors of the bank above to 
permk soeh a trannt of the water under their re- 
spective lands to the river as is essential to the further 
working of the mill, without which it must be taken 
there never could have been that usage on which th^ 
right was founded ? What is there in the fact that 
a defined visible channel is wanting, when the exis- 
tence and general course of the water is kno\«n as 
certainly as if seen and defined, which makes such 
assent and agreement an unreasonable implication ? 
It is to be remarked, too, that such an unplication 
is not inconsistent with the supposition that each 
landowner may reserve to himself the right of the 
reasonable and orduiat7 use of the water for the 
enjoyment of his own land and premises ; it is only 
ft limitation on the Exclusive and unreasonable use 
which goes beyond the proper wants of the particular 
party, and which use I have pointed out cannot be 
eijoyed without an encroachment on the equal rights 



of the surrounding landowners. For these reasons 
I venture to disagree "with what was laid down in 
Acton V. Blundell both as to the nature of property 
in subterranean waters, and as to the reasouableness 
of acquiring a right to use them as against the land- 
owner in the way of a servitude upou his land \ and 
it is a great satisfaction to me to think that I am not 
without authority in this disagreement. In Broad - 
bent V. Ramsbo^am (25 L. J. Ex. 521), upon that 
case being named, I find Baron Farke saying ^ that 
case decided that there is no right to a well unless 
the water has been used twenty years. This Court, 
and I believe all other courts, disapprove of that 
part of the judgment which denies the natural right 
to the water.' And in Dickinson and another v. 
The Grand Junction Canal Company (7 Ex. 302), 
the 'very point now to be decided came before the 
Court of Exchequer, and that court decided in favour 
of the plaintifis, the owners of ancient mills, and 
entitled to the use of two streams for working theL 
mills against the defendants, who had abstracted 
subtemmean water which had never reached the 
streams, but would have done so in its natural course 
but for the excavation of the well and pumping from 
it ; and although such water was part of the under- 
ground wittercourse and percolated through the 
strata, the court held that the abstraction was equally 
actionable. If in this conflict of authorities we are 
to decide what is most reasonable to hold, I cannot 
but think that the conclusion here most be in fiivour 
of the plaintiff. He contends only for the preserva- 
tion of that which' he, and those whom he represents, 
have enjoyed for sixty years and more. He does 
not desire to deprive the defendant of the reason- 
ably use 6f any rights, which are incident to him as 
owner of land, necessary for the eigoyment of any 
habitation which may be on it for its better ciiltiva- 
tion, and which are consistent with the same enjoy- 
ment by the surrounding owners of the land. He 
appeals to the maxims so invaluable to the reconcile- 
ment of conflicting rights and of such undoubted 
authority, sic utere tuo ut aUenum nan kedas. The 
defendant, on the other hand, maintains that as 
owner of one piece of land, the law allows him, if he 
will use the mechanical appliances necessary, to 
absorb the supply of water of the whole district ; every 
well and pump in every property and messuage 
in it, however ancient, he may drain dry. He has only 
to sink his well deeper, and increase the power of his 
steam-engine, and he may do this and dry up the 
river at its source) as well as intercept the latent 
feeders. If the law is so for him, it must be the 
same for each and all' of his neighbours ; and hie 
exercise of his so-called right might be put an eiid 
to to-morrow by any rival association who would 
sink deeper than he his done, or use more powerfhl 
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'engines. It woald seem a strange state of the law 
which sanctions such uncertainty, such conflict^ and 
snch disregard of ancient enjoyment, rather than the 
reasonable and peaceable exercise by all landowners 
of rights which are oiily irreconcilable when this 
unreasonable ezlremity is introduced. Of course 
the argument is not affected by the fact that the 
defendant represents the board of health, and that 
the vast body of water which he abstracts is to be 
so distrihuted beneficially over the whole district. 
He contends for a principle, which, if established, 
would sanction all the consequences I have pointed 
oat,^ which might be applied by any speculative indi- 
vidual or company to divert the water supply of any 
district to a distant town, or which, in a lesser degree, 
might ^enable one manufacturer to ruin another, or 
destroy the long enjoyed comforts and rights of aU 
his neighbours. I. am, therefore, of opinion, that 
the judgment should be for the plaintiff.** 



COURSES OF LAW STUDIES. 



With reference to what is stated at p. 87, we may 
observe that the law student will derive much use- 
fill information from a perusal of the courses of 
.sttidy which have been recommended by eminent 
lawyers and authors in former times; for though 
it may not be possible for every on^ to pursue the 
•courses pointed out, yet each can plainly see that 
if he would attain to an etact knowledge of the law, 
Jhe must expect to put his shoulder to the wheel ; 
and we make little doubt, that, by a judicious adap- 
tation of the old to the new authorities, the student 
will, if at all industrious, obtain a better insight into 
his profession. We propose to notice, frpm time to 
time, some, of the recommended courses and works, 
and commence with 'Mr. Ritso^s, though we can 
hardly agree with him m one part of Jhis professed 
aim, yhich was to run down and unduly depreciate 
Blackstone^s Commentaries. The other piart of his 
design — namely, the recommendation of Cokeys 
Commentary on Littleton — r we highly approve. 
The reader will bear in mind that Mr. Ritso is 
advising students for the bar, for in . bis days 
articled clerks were not required or supposed to 
trouble themselves with over-much study ; indeed, 
nothing beyond the mere office routine. But cir- 
cumsUnces are greatly ' changed — first, by the 
institution of the examinations, demanding an extent 
of knowledge not merely of practical details, but 
also of principles, which would puzzle many barris- 
ters—especially as the examination is not confined 
to a single branch of the law ; and, secondly, by 
the establishment of the county courts, which call 
on the attorney for the display of some of the 
qualities of an advocate. These circumstances 



render the recommendations of former times more 
suitable to articled clerks, and, indeed, preferable to 
any more recent, founded on the notion that the 
articled clerk has to pursue quite a different path 
from that of the student for the bar. It is not,' of 
course, our intention to give the courses entire, but 
to select such portions as appear to us the most use- 
ful to our readers. 

Instruction in the office — Pupil reading, — The 
author, referring to the system of young men enter- 
ing a barrister^s chambers or an attomey*s office, 
says: — **It is far from my intention to presuine to 
insinuate that those professional gentlemen who 
have |)upils under their care, do not do them ample 
justice ; but, independently of the avocations of 
actual business, by which they are principally occu- 
pied, it is not expected of them, according to the 
prevailing system, that they should give lectures. 
We must take the general usage as it is, and not 
build upon those rare instances which are but 
exceptions to it. Men will not read with their 
pupils, when they can set them down quietly at the 
desk to copy precedents : they will not, unsolicited, 
volunteer the arduous undertaking of developing 
the science of the law, of explaining the theory of 
its principles, of demonstrating the results, elucidat- 
ing the analogies, and, in short, of clearing away^ 
each technical, difficulty by discussion. How^much 
easier is it to leave the student to the exercise of 
his own industry, to copy precedents of which no 
discussion is required, and to read and common- 
place Blackstone's Commentaries, which, as far as 
they go, have need of no explanation 1 An inex- 
perienced beginner in the profession commences his 
education under these auspices. Like the good 
monk who reads his breviary as he finds it, he be- 
lieves that this iff the best of all possible plans to be 
adopted, and the ne plus tUtra of professional' 
learning : — 

Beyond this flood, a fVozeii continent 
Lies dark and wild, beat with perpetnal stonns 
Of tempest and dire bail 1 
But this contracted and illiberal notion of the nature 
of an introduction to the science of the law, has a 
tendency, among its many other ill consequences, 
to bring this branch of instruction into discredit and 
disesteem. It tends to confound the lawyer with 
the practitioner, the liberal scholar with the mecha- 
nic, and, consequently, to render an application to 
this course of study, both an irksome and an endless 
labour, distasteful to the man of science, and fit for 
those only whose intention it is to follow the law as 
a profession. 

Law ^dies inform and enlarge the mind, — It ia 
not'in tn6 ihiprovement of the understanding alone 
that we* experience the advantages to be derived 
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from an extended course of study ; it tends to im- 
prove the heart equally, and has a visible influence 
in meliorating and determining the moral character. 
We insensibly awaken to better feelings, and con* 
teive a livelier and higher sense of all our social and 
civil duties, firom being impressed with the evidences 
of truth and reason, upon which the knowledge of 
the science of the law depends. Perhaps' the truth 
of this remark, in which there is neither pr^udice 
nor enthusiasm, may be thus accounted for : in the 
study of the mathematics, for example, if we take 
anj primary maxim or received truism, as ' that 
two things which are equal to a third, are equal to 
each other, or that equals being taken from equals, 
equals will remain,' the conviction which it pro- 
duces operates merely upon the intellect, and has 
no unmediate influence upon us in our views of men 
and things as members of society. But the princi- 
ples upon which the science of the law depends, are 
in this respect widely diflerent : the perception for 
instance, of the degree of civil obligation we are 
under, ^ to live honourably, to do wrong to none, 
and to render to every man what is due to him' 
(which are three fundamental maxims [juris prse- 
cepta sunt haec — honest^ Tivere, alteram non Issdere, 
et 8uum cuique tribuere. Inst. Civ. Jur. lib. 1, 
c. 8] in the theory of judicial or legal reasoning)^ 
not only enlarges and informs the mind, but tends, 
at the same time, to meliorate and determine the 
moral character. In the progress of this interest- 
ing investigation, and the resulting conviction to 
which it leads, of the equitable policy of each deci- 
sion or rule of law, the student will, therefore, n<>t 
only have his understanding enlightened and his 
mind improved, but will infallibly become, at the 
name time« both a better man and better citizen. I 
eondude, that the course of study which possesses 
these peculiar advantages, is rather to be esteemed 
and attended to, for the purposes of education in 
general, than all the learning in the world besides. 
For I regard not the most exalted faculties of the 
human mind as a gift worthy the Divinity, nor any 
assistance in the improvement of them as a subject 
of gratitude to my fellow-creatures, but from a con- 
viction that to inform the understanding corrects 
and enlarges the lieart. 

The duty of the law student to be well-grounded in 
the law, — ^To the student who intends to follow the 
practice of the law, there are likewise further con- 
siderations to be ofiered, and such as none ever 
neglected with impunity. The obligations which 
. are incurred at our own discretion are those of all 
others of which we ^are to be the least excused for 
failing in the observance ; and that which was before 
incumbent upon^ us, becomes doubly so from being 
identified with the discharge of a professional duty. 



I would ask, tlien, have we taken any and what 
steps in order to prepare ourselves to fulfil . the 
duties of this self-created responsibility ? Shall we 
set out, for instance, independently of all systems, 
and without having any fixed plan before us, rel^'- 
ing with the unprofessional and unlearned reader 
upon the elements of the law, as we find them 
recapitulated in Blackstone? Or is it the better 
way, do we imagine, to enter at once upon the 
technical part, or, as it is sometimes called, the 
business of the law, expecting to emerge forsooth 
from the desk to science, and deferring in the mean- 
time the investigation of each difficult or doubtful 
doctriue, to be ascertained at any future period 
when we may happen to have occasion for it in 
practice? This, indeed, would be to plunge into 
the very error which has been constantly deprecated 
by all our best aud most approved lawyers, and 
especially by Lord Coke himself, who ceases not to 
warn and to conjure the student (in those pithy and 
quaint words which are therefore more likely to 
impress themselves upon the memory) against the 
' prixpr opera praxis^'* and the \prapoAera lectio,^ 
From the expectations we are apt to form of our 
infant talents, and, perhaps, from an eagerness 
(which is still more natural to us) to meet the 
expectations of others, we almost insensibly fall into 
this fatal error ; hurrying into the profession as if 
the practitioner must be of course the lawyer, when, 
alas ! we haye hardly yet science enough to discuss 
an ordinary marriage settlement, or to analyse a 
common report with accuracy. 

Patient reading and reflection, — It is true that 
experience does not always come with years, neither 
are grey hairs and a furrowed countenance infallible 
marks of superior discernment and learning. But 
there is something so preposterous in the premature 
confidence of the beardless lawyer, that the very 
name of the thing alone seems to carry with it an 
apparent insinuation of ridicule. Do not let us 
deceive ourselves. Professional instruction is no 
more to be forestalled, than it is to be dispensed 
with. It is not the desultory superficial smattering 
which a man may pick up anywhere or everywhere, 
but the slow-paced erudition which grows out of 
much patient reading and reflection. It implies the 
* viginti artnorum lucubrationes^^ — the results of the 
study and meditation of a long series of years. To 
affect to hurry over, with slovenly inconsideration, 
this vast and profound learning, betrays an entire 
ignorance both of the nature and principles of it, 
and is one of the la(s( efforts of indiscretion and 
puerile vanity. They were lawyers such as these (I 
ween) that Cicero alludes to in his Oratiou Ibr 
Mursena,. when he si^s, * If you provoke me, I will 
make myself a lawyer in three dnys,' Si mihi «(#« 
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nuichum moveritis, tridub me jurisccnsultum esse pro-' 
fitehor. 

Copying precerlcnts — Blackstone's Commentaries-^ 
Some errors of Blackstone pointed out, — With respect^ 
indeed, to the system of copying precedents and 
filling up the marginal references in B]ackstone*8 
Commentaries, there is no such apparent defect (it 
must he allowed) in the quantity of either time or 
lahour which is usually hestowed upon it. The 
only objection to he found is in the resulting incon- 
yenience, * that, after having regularly gone through 
the prescribed probation, the student has still the 
same irksome and endless prospect before him — the 
same doubts to perplex — the same difficulties to 
embarrass.* And here, perhaps, it may be neces- 
sary to explain that Blackstone's Commentaries 
were never intended to be an institute for educating 
and formhig lawyers. On the contrary, if we 
examine them in this point of view, there can be 
nothing more circumscribed and incomplete than 
the information they contain, nor more superficial 
and uninstitutional than their manner of treating it ; 
and, which is still more distressing to the student, 
they abound with' contradictions and professional 
errors. Of these, indeed, I am aware that a very 
larg^ proportion has been already pointed out or 
corrected in the later editions, and much useful 
learning has been supplied by the labour of annota- 
tion. In the much improved edition of Blackstone^s 
Commentaries, by Mr. Christian, the. student will 
have at least the b^efit of being no longer puzsled 
with those originally mistaken or exploded doctrines, 
* that contracts made with a minor are not binding 
upon a person of full age (B. C. 1, 436) ; that the 
daughter of a Jew has not thfe same claim to main- 
tenance as every other subject (B. C. 1, 449) ; that 
there can be no arrest without corporal seizing or 
touching (B. C. 8, 288) ; that the horse, which a 
man is riding at the time, may be distrained and led 
away to the pound, notwithstanding the rider 
(B. C. S, 8) ; that, under a commission of bankrupt, 
the landlord shall be allowed his arrears of rent in 
preference to the other creditors (B. C. 2, 859 ; see 
2 Law Chron. 410) ; that the right of a donative is 
for ever destroyed by a presentation (B. C. 2, 23) ; 
that an advowson or right of patronage may be con- 
veyed by a verbal grant (B. C. 2, 22) ; that the 
principle upon which waifs and estrays are become 
the property of the Crown is that of their being 
bona vacantia (B. C. 1, 299) ; that the sole property 
of all the game in England is vested in the king 
alone (B. C. 4, 415) ; and that no persons, of what 
property or distinction soever, are entitled to kill 
game, even upon their own estates, without the 
grant of a franchise' (B. C. 4, 174), and so forth. 
At the same time, supposing (which is certainly far 



from being the case) that the learned editor has not 
in any single instance overlooked a mistake or mis- 
representation of any kind which called for explana* 
tion or correction, still (I apprehend) the objections 
which are here suggested would stand upon the 
same ground; there would still remain the same 
substantial argument in support of them. He has 
industriously repaired, no doubt, and has oftemillu' 
minated the fabric; but has he placed it upon a 
wider and deeper basis? Has he extended its 
dimensions? Has he obviated the inherent incon* 
veniehce of a circumscribed and defective accommo- 
dation ? This, however, is not the principal ground 
upon nhich' I contend against the propriety of 
recommending the study of Blackstone's Commen- 
taries as the most advisable method of educating 
and forming men to be lawyers. They are not the 
supervenient inaccuracies which are to be remarked 
in them that I principally object to, but their .total 
misapplication in opposition to what the learned 
commentator himself designed, to a purpose to which 
they are in evety point of view wholly inadequate. 
In proceeding to show that this opinion has not been 
unwarrantably concluded, I shall also expose, as 
far as I am able, the truly absurd system (by which 
it has usually been accompanied) of copy-prece- 
dents in an office ; — a drudgery at whidi common 
sense revolts, and which is equally unscientific and 
unlawyer-like. But I shall beg leave to preface the 
observations I may have to ofiTer upon this part of 
my subject by a few introductory remarks upon the 
nature of the reasoning theory, or common sense of 
the law ; for if it were not f^om some strange mis- 
understanding in this particular, there would not, I 
apprehend, be the occasion which there now is to 
say anything in its vindication. That the means of 
acquiring may be fairly estimated, let us first under- 
stand each other with respect to the quality of the 
thing to be acquired. 

Common law^ meaning of [2 I^w Chron. 6, 210, 
236]. — In the first place, then, it is to be premised 
that the- groundwork of our whole system of civil 
or municipal jurisprudence is that which we usually 
call, in one word, *■ the common law,' and which 
implies both the written statutes of the realm, and 
the unwritten received customs and usages together 
— the lex scripta et non xcnpto ; and it is, therefore, 
indifferently called ^common law,' or ^common 
right' — lex tommunis^ or jus commune — being com- 
mon to every man without any particular act or 
reservation of his own (Co. Litt. 142, a.). The 
* common law ' has divers meanings. In its proper 
or technical sense, it signifies the laws of this realm 
as they have been immemorially received and holden 
for such, without the intervention of any particular 
statute to enforce them. Thus we say, *■ the tenant 
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for life or years was not punishable for waste at the 
eommon law before the statute of Gloucester ; -but 
the tenant by the curtesy and tenant in dower were 
punishable for waste by the common law — that is, 
by the usage and custom of the realm— before the 
said statute of Gloucester was enacted* (Co. Litt. 
68, b.). And the reaspn for the above distinction 
was, that tenant for life and tenant for years were 
always supposed to have their estates by the act of 
the parties th'emtelves, whose business it was to take 
care to provide spedally against Waste ; but tenant 
by the curtesy and tenant in dower had their estates 
by the operation of the law, and not by the act of the 
parties ; and, therefore, the law supplied4he provision 
against waste in those cases, in iavour of the rever- 
sioner, which is in conformity to that ancient maxim 
— lex nemitti /acit injurinm. . Another sense again, 
in which we sometimes speak of the common law, is, 
in contradistinction to the canon or dvil law; lyi 
when the question is, whether any matter shall b^ 
tried or determined according to the course of the 
common law, or by the rules of the ecclesiastical or 
dvil law courts. And sometimes, again, we intend 
by it the jurisdiction of the king*s courts in contra- 
distinction to the base or customary courts of courts 
baron, oounty court9, pie-powder, &c ; as when a 
plea of land is removed out of andent demesne, 
because the land is freehold, and therefore pleadable 
at the common law— that is, in the king's courts of 
K. B. and G. B., and not in aodent demesne, or in 
any b^se court. 

Law a practical science. — ^Tbere is no doubt that 
the knowledge of the theory of the law must be 
afterwards perfected by practice ; for the law is not 
a speculative but a practical sdence. But, even in 
this point of view, it becomes us, in the first in- 
Btanee, to apply ourselves to learn the arguments 
and the reasons of the law, in order to be prepared 
by it to understand the prindples upon which prac- 
tice is grounded. Lord Coke distinctly and repeat- 
edly tells us that ^ the law, nay the common law 
itself, is nothing else but reason;' that Mt implies 
that perfection of reason whereunto a man attainiB 
by long study, often conference, long experience, 
and continual observation;' and, lastly, that *we 
must, therefcnre,' diligently apply oiu^elves (svoiding 
those enemies to learning, the prmpropera praxis et 
prceposUra lectio)^ to a timely and orderly course of 
reading, that, by searching into the arguments and 
reasons of the law, we may so bring them home to 
our natural reason, that we may perfectly understand 
them as our own.' This ia in substance the uniform 
tenor of Lord Qoke^s advice and injunction to 
students; and what more Ufeftil branch of human 
instroctioh is there, or at once more interesting, 
more edifying, or more delightftil to a man of liberal 



and improved mind, than thus sdentificaUy to 
investigate' the local constitutions of his native land, 
by dedudng them, by necessary consequences, from 
those incontestible principles of plain reason and 
common intendment upon which they were originally 
fraiued or adopted 1 Non enim h PrcBtoris edieto 
neqite ex diuxiecim tahulis-^ sedpenitus ex intimdphilo^ 
sophid kauriendam juris discipUnam puio, Qui dlithr 
jus tradunty non tarn justitia quam Utigandi viae 
tradunt (Cic de Leg. lib. 1). 

Common sense of the law — Descents — Debts — Feudal 
system, — But there are some who have imagined a 
sort of distinction, in the exposition of th% theory of 
the law, between artificial reasoning and that of 
common sense ; as if every proposition which 
partakes of a more artificial construction, and which 
consequently requires a more elaborate method of 
proof in the illustration of it, can therefore no longer 
be said, with propriety, to be common sense ; or, in 
other words, as if the idea of common sense wece 
in this instance necessarily to be confined to thoee 
objects^ of sdence alone which are self-evident. The 
philosophy of the reason, or common sense of the 
law, for which we are here contending, is not always 
(as Lord Coke expresses it) to be understoo4 of 
every unlearned man's reason, but of that whidb is 
warranted by authority of law ; or, as he describes 
it in another place, it is to be understood of an 
artificial perfection of reason, acquired by long studg^ 
observation^ and experience; but which, after all, 
amounts to no more than the same kind, of general 
preparation, which is necessarily required from us 
in the pursuit of every other equally sdentific object 
or investigation whatever? The advancement of 
knowledge has this condition inseparably attached 
toit,— 

** The inan who reads, and to his reading brings not 

A spirit and Judgment equal or superior, 

Unoertain and unsettled still remains.* 

Perhaps an example or two may serve to t>lace 
this matter in a clearer light : ' Every proposition is 
said to be demonstrable in its nature, when the 
mind can certainly perceive the agreement or dis- 
agreement of the ideas of which it consists, whether 
immediately, as in the case of intuitive perception, 
or through the medium of those intervening ideas 
which are called proofs.' Now there is, generally 
speaking, this perceivable agreement or disagree- 
ment to be found in all our common- law doctrines ; 
that is to say, so far as they, are capable of being put 
into genend propositions, however difficult those 
propositions may be to the unprepared reader, or 
how artificial soever, in their construction. Let us 
take, for example, the three following old rules or 
maxims:— 1st, 'that the father shall not he heir to 
the son' i2 Chroti, IQ; 3 Id. 243); 2nd, *that lands 
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descended or deTised, shall not be charged with the 
simple contract debts of the ancestor or devisor (3 
Chron. 8, 9), although the money may have been 
laid ont in the purchase of those very lands;* and 
8rd, ^that lands shall rather descend to a remote 
relation of the whole blood, or even escheat to the 
lord, in preference to the owner's half-hrother^^ (S 
Chron. 248). We have here then, three distinct 
propositions, in which, upon the first view of them, 
there is nothing like plain reason and common sense 
to be discovered, without the help of those inter- 
vening ideas from which we learn, first, that, under 
the feudal iystem (as it formerly subsisted in this 
kingdom, till about the middle of the 17th century ; 
see 2 Chron. 69), there Avere certain personal 
military services to be performed, as the price or 
condition upon which all lands were held, and to 
which, therefore, the father, from his more advanced 
age, was reasonably supposed to be less competent ; 
and, secondly, that it was equally matter of policy^ 
during the same period, that the freeholder, by 
whom the feudal services were to be performed, 
should not be distracted, by civil suits, from the 
discharge of so important a duty ; and, thirdly, that 
the right of succession of the whole blood was only 
admitted upon questions of ac^yudication of title, as a 
mere rule of evidence to supply the frequent impos- 
sibility of proving a descent from the first purchaser, 
without which (according to a fundamental maxim 
of our law) no inheritance was ever allowed, and, 
consequently, that this was an indulgence to which 
the demi-kindred could have no reasonable preten- 
sion ; the descendants of one ancestor being much 
less likely to be in the direct line of the purchasing 
ancestor, than those who are descended from the 
same couple of ancestors. And what, then, do I mean 
to conclude from hence ? I answer, that the occasion 
of the difficulty (if any) which occurs in the foregoing 
propositions, arises from a want of due knowledge in 
ourselves, of the*eztent to which the principles^of the 
feudal polity have been engrafted into our established 
system of remedial jurisprudence, and the conse- 
quent distinction which the common law has taken 
between feudal and commercial^ with respect to the 
descent or alienation of real or landed property. 

Words of inheritance in conveyances and wills — 
Livery of seisin, — £very 'alienation or conveyance of 
landed property which is originally of a * feudal' 
nature, is in a legal sejise to be construed stricli 
juris ; but where the conveyance is originally ' com- 
mercial' in its nature, it is to be construed liberally. 
As for example : in conveyances at the common law, 
by deed, the insertion of the word heirs is necessary, 
in order to pass the inheritance to a purchaser ; but 
tlicre nevei; was any sueli formality required in the 
case of a devise (Co. Litt. 9 b. ; 1 Chron. 51) •, the 



reason of this distinction is as follows :— Upon the 
introduction of the ' feudal tenures into England, in 
the reign of William the Norman, it became a settled 
maxim or rule of law, ^ that the ultimate reversion 
of all the landed property in the kingdom vested in 
the king.* Having assented to this fundamental 
feudal constitution as the basb of military* discipline, 
our ancestors obliged themselves, by an oath of 
fealty, to hold their lands of him as their original 
proprietor, and to do the same homage for them (in 
support of his title and in defence of his territory), . 
as if they had really received them from his bounty. 
Afterwards, subordinate infeudations began to be 
granted out upon the same principle : the tenant 
became the vassal of the lord of whom he held his 
estate ; and his personal services, when called upou, 
were made the condition or consideration of the 
tenure. We have here, then, the original meaning 
of the word fee, feud, or fief, which was indifierently 
given to those estates, not as at this day, in reference 
to their duration or quantity, but to denote their 
stipendiary or feudal quality ; and, as the considera- 
tion upon which the estate was granted was personal 
(the personal ability of the feudatory to serve in 
war), the presumption, therefore, naturally arose, 
that the grant was intended to be confined to the 
lifetime of the grantee alone, where it was not 
expressly declared otherwise. By the same rule, 
then, if A. grants an estate by deed, that is to say 
by deed of livery of seisin, to B. *ln fee,' or to B. 
^for ever,* or to B. ^and his assigns for ever,* it 
follows, that, in all these cases, B. shall take an 
estate for life only, and not the inheritance, because 
of the want of the word heirs. [But if the grant 
were for a valuable consideration, a court of equity 
would reform the conveyance according to the 
contract and intention of the parties.] For convey- 
ances, by deed, derive their whole efl*ect from the 
public act or deed of delivering seisin or corporal 
possession of the land, which, in substance, is no 
other than the original feudal ceremony of investi- 
ture ; and, therefore, the form of the conveyance 
being feudal, the principles of its construction are 
held to be equally so. Modus dat tegem donatiohi 
,{2 Chron. 70). The Statute of Frauds enacts, that, 
i.i all such cases, there must now be a deed in 
writing; but this has made no alteration in the 
construction of these conveyances. It is still by the 
deed ^ of livery of seisin * the land passes, and not by 
the deed 4n writing.* The nature of the conveyance 
is not altered ; non quod scriptum est sed quod factum 
est inspicitur, . And this is the reason why the livery 
is usually endorsed, together with the names of the 
witnesses, upon the back of the deed ; for the land 
passes by the livery, and without it the fcofiee has 
.only an estate at will (Co. Litt. 48 a^. Ibid. 52 b.) 
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[Bat livery is not now requisite as the immediate 
freehold of land lies in grant (8 & 9 Vic. c. 106, 
s. 2 ; 2 Chron. 70). The old rule should he remem- 
bered — -viz., that where livery of seisin was required, 
the word ' heirs * was necessary to create a fee]. 

Devises and uses — How construed, — But why, then, 
do we not adhere to the same principles in the con- 
struction of conveyances by devise? We have seen 
that a feoffment, at the common law, by deed, is of 
no avail, without the specific act or ceremony of 
livery of seisin; and this was, during the feudal 
times, for two reasons : first, that it might appear 
against whom the precipe was to be brought, in the 
case of a disputed title ; and, secondly, that the lord 
might run no risk of being defrauded of his fines 
and services. But, it is evident, that these reasons 
did not apply where there was no livery, as in the 
case of uses for instance ; for, the use being granted 
distinct from the possession, no fines or services^ 
could attach to it, neither was the cestui qui use 
liable to the praecipe in the case of a disputed title. 
Now, if we apply the same reasoning to limitations 
by devise, we shall find them to be precisely within 
the same exception ; for, not taking efiTect till ai\er 
the decease of the testator, they can enure no other- 
wise than by way of declaration of the use, to wh^".h 
the seisin is afterwards silently executed by the 
stotute (27 H. 8, c. 10) of uses (see hereon, 8 Chron. 
242 ; Burt. pi. 280, 281 ; Hay. Conv. 61, 4th edit.). 
Therefore, because these devised estates^are in their 
nature analogous to uses, and not to feoffments, they 
are allowed to operate as uses, and are reviewed 
with the same latitude of construction. Accordingly, 
if A. devises to B. for ever, or to B. and his assigns 
for erer, B; shall take the"^lnheritance or fee simple, 
though the word * heirs ' was not mentioned ; for 
the word forever is a word of perpetuity, and suffi- 
ciently ascertains the tesUtor's meaning; and the 
legal strictness, arising from the feudal rules and 
maxims with respect to feofiTments, is not to be 
regarded in this instance, for the reasons already 
mentioned. [A devise passes a fee unless a contrary 
intention appears by the Will. 1 Vic. c. 26, s. 28 ; 
1- Chron. 61]. 

Usesy origin and effect of— Trusts— Use upon use,— 
Uses were the invention of very eairly times, from 
motives of fraud, fear, or convenience. First, of 
fraud : as, if A. having an infiint son B. made a feoff- 
ment to C. to the use of B. ; upon A.'s death the 
lord was defrauded af those grand fruits of military 
tenure, wardship, and marriage; and, if A. died 
without heir, the }ord was further defrauded of his 
wcheat. Again, where a tenant had a defective 
title, he bad only to infeoflT another to his use ; and 
if, afterwards, a prcecipe quod reddat was brought 
against him, he could plead non tenet; for the pra;- 



cipe lay only against the actual tenant of the free- 
hold, till the statute 1 H. 7, c. 1, which gave it 
against the pernor of the profits. It was thus, too, 
the statutes of mortmain .were used to be avoided by 
infeoffing trustees to the use of the convent, when 
infeoffing the convent would have been a forfeiture. 
Secondly, of fear ; and not only the fear of being 
impleaded in a real action, but also the fear of con- 
fiscation, which was always a very powerful motive 
in those troublesome times, when attainders were so 
frequent (see Co. Litt. 272, a.). Thirdly, of con- 
venience ; for, by infeoffing to uses, they made their 
estates mould able to the various purposes of ndsing 
portions for younger children, of creating contingent 
remainders, of limiting future or springing uses, and 
of devising by will, which, by the common law, they 
could not do, but only in certain places by the 
custom. Adapted to these various considerations, 
limitations by way of use were beginning to be 
generally resorted to through the kingdom, when 
Henry 8, from the idea of his being thus defiranded 
(as he called it) of his feudal services, prevailed upon 
his Parliament to pass the statute of uses (27 H. 8, 
c. 10) which enacts, that the seisin shall be executed 
to the use. by the mere operation of law, thereby 
making the seisin and the use convertible terms. It 
is, however, to be observed, that this has introduced 
no other material change in conveyancing than the 
addition of a trust, or, as Lord Hardwicke emphati- 
cally expresses it, just tliree words more. For, 
instead of A. infeoffing C. as formerly, to the use of 
B., &c., he now infeoffs C. to the use of him and his 
heurs in trust for B. ; and the sUtute having once 
operated to convey the legal estate from A. to C. its 
operation is held to be spent, so that it cannot 
operate a second time (seelthe^ note, 281, to Co. 
Litt. 271, b. ; 8 Chron. 166, 167 ; 1 Id. pp. 62, 437). 

Rent— When Aeir.— Again, let us take the well- 
known rule of law respecting the reservation of rent, 
—that * rent reserved upon a lease derived out of a 
freehold, thou«h reserved by the lessor to himself 
and his executors, shall go upon his decease to hii 
hwr, and not to his executor; and so k conoersoj if 
the lease upon which the rent has been reserved 
was derived out of a chattel, the executor shall have 
it, and not the heir, notwithstanding the lessor may 
have expressly reserved it to himself and his heirs, 
and not to himself and his executors' (Co. Litt. 
47, a,). The distinction which the common law 
takes between feudal and commercial, with respect 
to the descent or alienation of real or landed pro- 
perty, has been atteknpted to be elucidated in the 
foregoing proposition, as it concerns the form of the 
conveyance. We have, in the present mstance, to 
consider it as it applies to the quality o the estate. 

Feuds— Descents,— li has been alrea^Iy remarked. 



82 



THE LAW CHRONICLE. 



[SfiiT. 1, 1857. 



that the cousdtutioir of feudal tennre was introdveed 
into this kingdom, and becamp a part of the common 
law of landed property, at a very early period of our 
history (2 Chron. 69). By the rules of succession, 
as they were consequently then framed upon feudal 
principles, the descent of lands was restricted, by 
the course of the common law, to those alone who 
were of the blood of the feudatory or first purchaser. 
It was presumed, that the fidelity of the ancestor 
would survive in his descendants, and be hereditary 
in his &mily; and, perhaps, too, that he might 
naturally transmit to his posterity his personal 
ability to serve in war, which was the principal 
Condition of feudal tenure in. general. 

Tenant of the freehold — Revertion and rent go 
together. — ^An estate thus constituted, and which 
could no otherwise be created than by the feudal 
ceremony of investiture, or public and solemn act of 
livery of seisin, was denominated a freehold, and he 
who had this species* of seisin, which was always for 
life at least, was called the tenant ; a term which 
appears to have been then used, not as at this day^ 
to signify indifferently the tenant in possession, 
whether tenant for life or years, but to denote the 
proper tenant of the freehold, who was likewise 
tenant to the pnecipe, and the ostensible person to 
whom the lord was to look for the discharge of his 
fines and services. Let us suppose, then, 'that such 
tenant of the fireehold makes a lease for years, 
reserving rent to himself and his executors, and 
dies : now, by the course of the common law, the 
reversion descends to the heir and not to the execu- 
tor ; but if the executor could claim the rent, dis- 
tinct from the reversion, then would the rent go in 
one direction, and the reversion in another ; which 
would be creating a double tenure, contrary to the 
statute (18 Ed. 1) of subinfeudations. loasmuch 
then, as the heir is entitled to the reversion by 
descent, so also shall he have the rent as an incident 
thereto; for we have seen that the reversion and 
the rent cannot go in different directions ; and, 
therefore, the law says, the reversion, which is the 
principal, shall draw after it the rent, which is but 
the incident. The maxim is, accessorium sequitur 
iuum principale^ non ducit (Noy's Max. 90, 202 ; Co. 
Litt. 62, a.). 

Chattels real go to the executor — Covenants in leases 
-^Assent to bequest,— On the other hand, estates 
which were less than freehold, as leases for years of 
every description, and which even to this day come 
uuder the general denomination of chattels, were 
considered, under the feudal system, to be of little 
or no value ; their tenure being of that precarious 
nature, that, till the 21 at of Henry 8, the freeholder 
had the power of defeating them, at any time, by a 
common recovery. (The termor could not falsify a 



covinous recovery of the freehold before the stat. 
21 H. I, e. 15, because he could not have the thing 
to be recovered. Co. Litt. 46, a.). And, because 
these inferior tenants were not ecmsidered to have 
any property of their own in the land, but only an 
interest in the estate, as the bailiffs or farmers of the 
freeholder, iheir interest was allowed to vest upon 
their decease in their executors, like the stock upon 
the farm, and other personal goods and chattels in 
general ; the heur having no more to do with these, 
than the executor has with the freehold.. It is for - 
this resflon that the covenants in leases are required 
to be made with the heirs and assigns of the lessor, 
where he is himself the owner of the inheritance ; 
but where he is only the lessee of the proprietor of 
the estate, then with his executors and adminis- 
trators. For the same reason, where a term for 
years is devised, the devisee cannot enter wi^out 
the consent of the executor. For the devisee, in 
that case, takes as legatee of a chattel, out of which 
the executor is bound to see that all the debts are 
paid before the legacies : the default of which would 
be a devastavit, and make him liable de bonis pro^ 
priis. But with the freehold, the executor has no 
right to intermeddle, causa qua supra (Co. LJtt. 
Ill, a. ; Ibid. 888, a. ; 2 Chron. 67, 86). By the 
same nde, then, as the reversion expectant upon the 
determination of a lease derived out of a chattel, 
shall go as a chattel to the executor, in exclusion of 
the heir, so likewise shall the reserved rent (if any) 
as an incident thereto; and no stipulation to the 
contrary can give it a different direction ; for a con- 
dition which contravenes a settled maxim or rule of 
law, is of no effect, and ought to be rejected (Co. 
litt. 206, b. ; Noy's Max. 57).** 



SUMMARY OF DECISIONS. 



CONVEYANCING AND BQUITY. 

ALIEN.— 2>€»«e o/real estaU in trust for-^Tnut 
enforced for crown, — A devise of real estate to troatees 
in trust for an alien is not void, and the Court of 
Chancery Mrill enforce the execution of the truat for 
the benefit of the Crown. Rittson v. Stordy (1 Jur. 
N. S. 771) not followed. Barrow v. Wadkin^ 8 Jur. 
N. S. 679 ; 29 Law Tim. Rep. 320. 

ASSETS— Admrnistration of -^Prioride^— Execu- 
tor — Claim Vy a creditor to retain money in payment 
in priority duaUowedSet'Off.—An executor has a 
recognised jfght to be paid any sum which may be 
due to him out of the assets df his testator, in priority 
over any '9ther creditor ; but where a creditor 
claims to retaiil asditts ^me to his hands in liquida* 
tion of his debt^ he must show, in a case where the 
assets are not enough to pay all the other creditors, 
. that his right staiids higher than the other creditors. 
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There is no express authority for the proposition 
that a creditor can retain assets upon the same 
footing as an executor. There are, indeed, some 
expressions in the case of Cherry t. Boultbee (4 
Myl. and Gr. 442) which seem to go to this, 
that a creditor can retain money, and appropriate it 
in payment of his debt; but that was not expressly 
so decided. On the other hand. Lord Eldon, in 
Exparte Blagden (19 Yes. 466), would not permit a 
creditor of a bankrupt to set-off a debt which the 
bankrupt owed against a debt in which the creditor 
became indebted to the assignees of the bankrupt in 
right of the bankrupt, subsequently to the commis- 
sion. In fact, as Lord Hardwicke said, a creditor 
cannot, unless under peculiar circumstances, prevail 
sgainst the right of the other creditors to have the 
assets distributed equally. L., at the time of his 
decease, was indebted to H., to whom and another 
he had assigned a policy of insurance^ the proceeds 
of which were received by H., and in part applied in o 
liquidation of his debt. Li administering the estate 
of L., which was insolvent, H. claimed to retain the 
money which he had received, but the chief clerk 
refused to allow the claim. On application to vary 
the chief clerk's certificate, the court declared that 
the sum received by H., and applied in liquidation 
of his debt, was assets for the benefit of all the 
creditors. Beyer v. Adams, in re Law, 3 Jur. N. S. 
710. 

CBARTTIES.-'AfnalgamatUm^PrivaU founder-- 
Queen's charter — Variation by. decree — Jurisdiction, — 
Although the governors of a private charity are 
incorporated by royal letters patent, and are em- 
powered to make rules and regulations for its 
management, still the Court of Chancery has juris- 
diction, and will direct a scheme for . the ^ture 
management of the charity, and will include in the 
scheme divers other charity estates, some of which 
were given for purposes wholly diflerent. jQrom those 
of the incorporated charity, l^he Attomey-Oeneral 
V. The Oovemors of the free Grammar School in 
Dedham^ 26 Law Joum. Ch. 497 ; 3 Law Chron. 
867, 868. 

CHARITABLE LEGACIES [vol. 1, p. 261 ; vol. 
8, p. 124]. — Pure personaUy — lAabiUfy to debts. — 
The rule respecting the application of a testator*s 
estate to the payment of legacies for charitable pur- 
poses, and which are directed to be paid out of the 
pure personalty, was considered in Robinson v. 
Geldard (3 Mac and G. 735), and the rule there 
hud down is said to be founded on extreme good 
lense. In that case the testator gave large charit- 
able legacies, whichj he directed should be paid out 
of that paart of his personal estate not savouring of 
realty; and the pure personalty which remained 
after payment of debts and funend and tgatamentary 



expenses, was sufficient to pay the charitable legades 
in full, if no part of the other legacies were taken 
out of it, but insufficient if the pure personalty were 
to contribute to the general legacies. Lord Truro 
held, that the pure personalty w;as not to contribute 
to the other legacies. There was sufficient for each 
class of legacies, and the question did not arise as to 
what would have been done had the other fund not 
been sufficient for the general legacies ; but Lord 
Truro considered that the direction in the will 
meant, that pure personalty was to "be applied pri- 
marily in payment*of the charitable legacies ; he did 
not say that the gift out of the pure personalty was 
a demonstrative legacy, but only that the charity 
legacies were demonstrative or analogous thereto. 
Then comes the question, what is the personal pro-' 
perty which is, by law, applicable to charitable pur- 
poses ? The answer is, so much of the pure personal 
'estate as remains after contributing rateabl^ to the 
payment of debts, funeral and testamentary ex* 
penses, and costs. Such, at least, was the decision 
of the Lords Justices in* the following case, A 
testatrix, after bequeathing certain specific and 
pecuniary legacies, gave several pecuniary legacies 
to charities, and directed that the charitable bequests 
should be pjud, in precedence of the other pecuniary 
legacies, out of such part of her personal property 
not specifically bequeathed as was, by law, applic- 
able for charitable purposes. The pure personal 
estate was insufficient to pAy the charity legacies ; 
but the other personal estate was. sufficient to pay 
the other legacies and debts, &c.: Held, reversing 
the decision of one of the Vice-Chancellors, that the 
pure personal estate must, before being applied to 
the satisfaction of the charitable legacies, contribute, 
with the other portion of the personalty, to the pay- 
mentof the debts, funeral and testamentary expenses, 
and costs. Tempest v. Tempest, 26 Law Joum. Ch. 
501. 

DEVISE. — Maintenance — Bequest to wife for maiii- 
tenance of herself and children — Condition, — ^A testator^ 
who was an hotel-keeper, bequeathed all his property 
to trustees. One of the trusts was to permit and 
suffer his wife to carry on the business of the hotel 
so long as the same could be conducted with profit 
and advantage to his estate, and to permit his said 
wife to have and receive the profits arising from the 
said business, so that she might apply the same in 
the maintenance of herself and her fiunily, and the 
education of her children. The widow eloped with 
a married man, and the business was carried on 
under the direction of the court: Held, upon the 
whole will, that there was an implied condition that 
the widow should be a fit person to carry on the 
business, and for the .jcare and education of her 
children, -and that she had by her conduct put her- 
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self oat of the trust, but that she was entitled to 
maintenance. Castte v. Castky 3 Jur. N. S. 723. 

ELECTION [vol. 2, pp. 27, 196, 200].— Dower— 
Direction to sell — Part oj proreecb given to wife, — ^The 
doctrine of the Court of Chancery is, that if there 
be anything in a will inconsistent with the common 
law right of the testator's widow to have her dower 
set out by metes and bounds, there she shall be put 
to her election, otherwise not (Birmingham v. 
Kir wan, 2 Sch. and L. 444). Different judges, 
however, have come to different conclusions as to 
what is inconsistent. In Dickson v. Robinson 
(Jac. 503) the court thought that where there was a 
direction to sell, and divide the property among 
certain parties, that was inconsistent with the widow 
taking by metes and bounds. In the following case 
there was nothing to defeat the widow's rights, 
except a simple direction to sell; and whatever 
difficulty may have arisen on a power of leasing 
(and it seems now agreed that such a power is incon- 
sistent with the wife!s right of dower), there is a 
great difference between that case and a power of 
sale. As to a sale,, indeed, it is every days' practice 
to have lands sold subject to the right of the widow 
to dower. In Hall v. Hill (1 Dm. and W. 94)^ 
Lord St. Leonards expressly limits himself to the 
case of a power to demise, and saw no such inconsis- 
tency in the existence of a power of sale. , And in 
Ellis V. Lewis (3 Hare, 310), Sir J. ' Wigram 
remarked to the same effect, that he had met no 
case where a simple power of sale had been held to 
show such inconsistency with the right of the widow 
to dower ; and he goes on further to say, that if the 
direction for sale creates no such inconsistency, he 
did not see how any direction as to the distribution 
of the money could make a difference. In accord- 
ance with these authorities it has been held that a 
direction to sell realty contained in a will, is not in 
itself alone inconsistent with the intention that the 
widow should have her dower, as a pov/er to demise 
would be. A testator gave all his household furni- 
ture and effects in his house to his wife ; a pecuniary 
legacy, debts, &c., to be paid out of the general 
personalty ; all his real estates to be sold by auction, 
and the one half of the whole personalty, and of the 
proceeds of the realty to his wife, and one-fourth to 
a nephew, and onc-fourth«to a niece : Held, that the 
widow was not bound to elect between her dower 
and the benefits given her by the will. Bending v. 
Bending, 26 Law Journ. Ch. 469 ; 3 Jur. N. S.: 
p. 535 ; ante, p. 43. 

EXECUTOR.— Carj-ym^ow testator's trade— Joint 
stock companies — Shares remaining in the name of 
ixeciUor of deceased shareholder — Rights of creditors. — 

The following case as to the personal liability of an 
executor continuing the trade or to hold the shares 



of his testator is of importance : — ^The executor of a 
trader carrying on Uie trade after his death, though 
doing so avowedly in the character of executor, is 
revertheless personally liable for all the debts con- 
tracted in the trade after his death, whether he is 
entitled or not entitled to be wholly, or to any extent 
indemnified by the testator's personal estate, and 
whether it is sufficient or insufficient for the purpose ; 
nor does the propriety of his conduct^ as between 
himself and those beneficially interested in the 
testator's personal estate, give the creditors of the. 
trade becoming so after the death the rights of 
creditors of the testator ; it being immaterial also, as 
far as they are concerned, whether the testator, if 
he bad a partner, was bound by a covenant with 
him, that the testator's executors should continue 
the trade in partnership with the surviving partner 
(see Exp. Garland, 10 Yes. 110 ; Exp. Richardson, 
3 Madd. 138). Upon the principles thus sta^t^d, it 
was decided that the executor of a deceased share- 
holder in a joint-stock company is not liable to make 
good out of the assets of his testator to the creditors 
of the company, debts contracted subsequently to 
the testator's death, though continuing to hold the 
shares and receive the dividends in his character of 
executor. Labouchere v. Tupper^ 5 Week. Rep. 
797. 

FEME COYERT.— Wife's chose in action— Be- 
duction into possession — Equity to settlement [vol. 3, 
pp. 39, 121, 282].— It has long been establisked that 
where a reversionary legacy is given for the benefit 
of a married woman, an assignment of it by the 
husband and wife will not operate at all against the 
wife surviving ; but when the legacy comes into pos- 
session during the wife's life, the assignment operates 
as an assignment by the husband and wife just as if it 
had been made after the death of the tenant for life. 
The effect of an assignment by the husband of the 
wife's legacy, payable in prcesenti, is no doubt to put 
the assignee in the place of the husband, and, con- 
sequently, if payment be made to the assignee, it is 
good whether the assignment be by way of mortgage, 
or absolute ; if the assignment be absolute, the assig- 
nee takes it absolutely ; if by way of mortgage, he 
takes it subject to redemption. An estate was de- 
vised to A. B. for life, with remainder to C. D. in 
tail, charged with £200 payable to E. F., a marned 
woman, on tlie death of A. B. During the life, A. 
B., E. F., and her husband, assigned this legacy to 
her father as a security for £200 then advanced by 
him to the husband ; but the assignment contained 
no covenant to pay, or proviso for redemption. The 
father died, leaving C. D. his executor and sole 
residuary legatee, and he paid, on account of the 
father's debts, a larger amount than the personal 
estate he received. A. B. died, leaving the husband 
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inr?iTiDg, and thereapon C. D. came into possession 
of the estate ; £. F. instituted a suit 'to have the 
legacy settled apon her and her children, but it was 
held (reversing the decision of one of the Vice- 
chancellors), that the legacy had been reduced into 
possession, and, therefore, that she was not entitled 
to a settlement. Allday r. Fletcher^ 26 Law Joum. 
Ch. 519. 

INJUNCTION.— i2M<rarniii^ divtUgement of facts 
pursuant to agreement. — Publication of &cts contrary 
to agreement will be restrained, although occasioned 
by a very small difference in money arrangements. 
Anon, 3 Jur. N. S. 685. 

LANDLORD AND TENANT.— J^cftncnt— 
Breach of covenants — Equitable relief. — The particu- 
lars of the following case will be found ante, pp. 44, 
45. A court of equity will not interfere generally 
to restrain an action of ejectment brought against a 
lessee for breaches of covenant in the lease, except 
for breach in non-payment of rent. Where a lesse^ 
covenanted to make certain drains, it is no equitable 
ground of interference that he employed persons to 
make the drains, but that they did not do the work 
properly. Nokes v. Gibbon^ 8 Jur. N. S. 726 ; anie^ 
44,45. 

LUNACY. — What acts of lunatic vaUd — Inquisition 
—Creditor's right to traverse — Issue. — The result of 
the authorities as to what acts of a lunatic will be 
held valid seems to be, ** that dealings of sale and 
purchase by a person apparently sane, though sub- 
sequently found to be insane, will not be set aside 
against those who have dealt with him upon the 
faith of his being a person of competent understand- 
ing." A person who was tenant in tail of copyhold 
estates was by inquisition found lunatic in 1852, and 
the lunacy was dated back to the 1st May, 1846. 
The lunatic subsequently obtained permission to 
traverse the inquisition, but died without having 
done so. It turned out that in the year 1847 the 
lunatic had executed deeds (not pursuant to contract 
with third parties) appointing an attorney to surren- 
der the copyhold to issues, so as to enlarge her 
estate tail into a fee simple, and the surrender was 
made accordingly. Upon a claim by a simple con- 
tract creditor to make this copyhold property liable : 
Held (reversing the decision of Sir J. Stuart, V. C), 
that the entail was not effectually barred, there 
being no analogy to the old doctrine that fines and 
recoveries were good although made by a lunadc, 
which depended on a fiction, a deed barring an entail 
being now open to every objection that might be 
taken to any other deed. The prima facie evidence 
of insanity afibrde<l by the finding of the inquisition 
having been in part rebutted by the leave to traverse : 
Held, that the creditor had a right to an issue' to try 
the question of the lunatic's sanity on the day on 



which she executed the disentailing deed. Elliott v. 
Ince, 3 Jur. N« S. 597. 

LUNACY [vol. 3, p. 896].— Commission—Prin- 
ciple on which court orders an inquisition — Protection 
of party's person and properly — Primary objects. — 
In the following case, the Lords Justices laid it down 
as a rule that the court, upon a petition praying that 
a commission may issue to inquire into the state of 
mind of a person alleged to be a lunatic, does not 
merely consider the medical evidence to ascertain 
whether the irregularities and defects do, or do not, 
amount to insanity, but is governed by a regard to 
the wellb'eing and "happiness of the lunatic, and 
the condition and security of his property. In other 
words, it is the fiirst duty and object of the court to 
see whether it will be for the benefit of the alleged 
lunatic that a commission should issue. Where 
there b any doubt, the court, before ordering a 
commission to issue, will direct further inquiry into 
the circumstances, with a view to sparing the alleged 
lunatic vexation and expense. Ee Uoblyn, exp. Peter^ 
29 Law Tim. Rep. 305. 

PARENT AND CHILD.— Jfatntenancfi, educa- 
tion, and support — Father's right to be rc'couped out 
of child's income. — Trustees were directed to receive 
the income of a fund of £1,000, and pay and apply 
the same for the benefit, maintenance, and education 
of the children of the marriage, and to pay and 
divide the fund, and all accumulations thereof, among 
the children, at twenty-one. There was no express 
direction to accumulate. The father wholly maintained 
the children, .six in number, for ten years, at a much 
larger expense than the income of the fund : Held, 
that he was entitled to receive the accumulations of 
iuQome for the past time, and the future income 
during the infancy of his children. Birch v. Sumner, 
3 Jur. N. S. 712. 

VOWER. -- Trust—Chanty -^ Uncertainty.— The 
following distinctions as to trusts and also as to gifts 
being void or not ^ for uncertainty of persons and 
objects are worth consideration. Where a fund is 
given to A. to be by him employed at his discretion 
upon certain objects, a trust in favour of those objects, 
and not a mere power, is created. Where a fund is 
given to A. to be applied for the benefit of B. or C. 
as A. shall think fit, and A. does not make any 
appointment, the bequest is void for uncertainty. 
Where a fund is given to A. to apply part for B. and 
part for C. as he shall think fit, and A. does not 
make any appointment, B. 'and C. shall be declared 
to be entitled in equal shares. By will dated 1837, 
the testator gave £2,000, part of the money to be 
received on certain policies, to his wife absolutely, 
and the surplus to her for life ; and on her decease, 
to be divided, one moiety thereof to A., the other 
moiety to be at the disposal of the widow of the 
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testator, '^ to apply* a part to the fpondation of a 
charity school, or such other charitable endowment- 
for the poor of O. as she may prefer, and the remain- 
der of snch moiety to be at her disposal among any 
relatives, in sach proportions as she may please to 
direct." The widow died withoat exerdsing the 
cUreetion given to her either in favour of any charity 
or in &vour of any relatives : Held, first, that the 
intention iu favour of a charity was well expressed. 
Secondly, that the widow might have given to any 
of the relatives of the testator, and not merely to his 
next of kin according to the statutes, any sum she 
thought prc^per. Thirdly, that having made no 
appointment one-half of the moiety thus placed at 
her discretion was impressed with a charitable trust, 
and a scheme ought to be directed accordingly, and 
the other moiety belonged to the next of kin of the 
testator according to the statutes exclusively of other 
relatives. Salusbury v. Denton^ 8 Jur. N. S. 740. 

PUBLIC COMPANY.— Railway company — 
Railway Clauses ConsoUdalion Acl^ 1845', s, 92 [stated 
ante^ p. 21] — Part of huUding — Meaning of word 
" house'' [ante, p. 2i].— The decision of V. C. Wood, 
in GcQSvenor v. Hampstead Railway Company, anU^ 
p. 21, has been overruled by the Lords Justices, 
they holding that the piece of land upon which one 
of the proposed wings of the building was to be 
erected was included in the term *' house " in the 
92nd section of the above act, and that, therefore, 
the court could not take the piece of land without 
taking the whole land and edifice. Grosvenor v. 
Hampstead Junction Railway Company ^ 5 Week. Rep. 
812 ; 29 Law Tim. Rep. 319. 

PUBLIC COMPANY. — Winding-up of Joint- 
stock company [vol. 3, pp. 175, 177 ; ante, pp. 61, 63]. 
Shareholdere — Contributory — Fraudulent representO' 
tion [vol. 3, p. 151]. — The Lord Chancellor in 
Ireland has decided that shareholders who were 
induced to take, shares in a joint<stock company 
by means of fraudulent misrepesentation by the 
manager of the affairs and condition of the company, 
are not liable as contributories, under the Winding- 
up Act. Exp. Ginger, 29 Law Tim. Rep. 316. 

PUBLIC COUF ANY. —Winding-up Act—Build- 
ing society. — ^A benefit building society, under the 
usual rules, duly certified is within the operation of 
the Winding-up Act. Re The St. George's Ben^t 
Building Society, 3 Jur. N S. 683. 

PUBLIC COMPANY.— /otiU-5«(M;ifc Bank— 
Contributories — Executors o/deckited owner of shares 
~-Sale of sales incomplete; no reepgnition by company. 
— Where, as between a joint-stock banking company 
and the purchasers of shares in it, the company have 
done no act to assent to or recognise the sale, and 
have not treated the purchasers as shareholders, the 
mere delivery to the broker's clerk of tlic blank 



forms of transfer for the purposes of being filled in 
and executed does not operate as such assent or 
recognition. Upon this principle, therefore, the 
executors of a deceased shareholder in a joint-stock 
bank who sold the shares of their testator through 
the medium of a broker, but in effecting the sale the 
requisitions of the company's deed were not com- 
plied with, were, as between themselves and the 
other shareholders, held liable as contributories, 
but without prejudice to any question that may exist 
as between the executors and the parties to whom 
the transfers were made or intended to be made* 
Re Royal British Bank, 29 Law Tim. Rep. 822. 

TRUST. — IVansfer of funds by parent into names 
of herself and infant children — Retransfer by infants 
as trustees, — An investment 1;»y a parent in the name 
of herself and children, is not necessarily for the 
benefit of the children. E. S. tnuisferred a sum of 
stock into the names of her three infant ehUdren 
jointly with her own, but not as a gift or provision 
for them, nor with the intention, in any way, to 
deprive herself of the ownership thereof, or the 
benefit of the same, but solely to prevent another 
party obtaining the same. On the bill filed by £. 
S., the court declared that the three infant children 
were trustees jointly with the plaintiff, in trust fi>r 
the plaintiff, and that the plaintiff was absolutely 
entitled to the fund. Stone v. Stone^ 3 Jur. N. S. 
708. 

TRUSTEES.— TVwtees Relief Act, 10 j- H Vie. c. 
96 [vol. 3* pp. 184, 286, ^17'].— Misconduct in pay- 
ment of money into court by trustees — Costs ordered to be 
paid b ' the trustees. — It has been decided by the Lord 
Chancellor and the Lords Justices that, notwithstand- 
ing doubts to the contrary, the Court of Chancery hss 
jurisdiction to order trustees who have improperly 
paid money into court under the Trustees Relief Acts, 
to pay personally the cost of that proceeding. Trustees 
; had paid money into court under such circumstances, 
that the court considered that they had thereby, 
acted oppressively. The tnistees had deducted firom 
the money paid in a sum in respect of their costs. 
Upon a petition, by the cestuis que trust, that the 
itioney paid in might be paid out to them, that the 
trustees might refund the amount retained, and that 
the trustees might pay the costs of the petition, the 
Master of the Rolls made an order in accordance 
with its prayer. On appeal to the Lord Chancellor 
and Lords Justices, they held the payment in to be 
an act of oppression, and directed that the trustees 
should pay the costs ; the appeal of the trustees from 
the decision of the Master of the Rolls was dismissed* 
with costs. Re Woodburn's Trusts, 26 Law Joum. 
Ch. 622. 

WAGERS.— « j- 9 Vic. c. 109, s. IS— Claim by 
the winner of a wager paid to an agent disalhioed. — 
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Tlie 18th section of statate 8 & 9 Vic. c. 109, enacts, 
"that all contracts and agreements, whether bj 
parol or in writing, by waj of gaming or wagering, 
•hall be null and void, and that no suit -shall be 
bronglH or maintained in jiny coort of hiw or equity 
for reqoYering any sum of money or valuable thing 
alleged to be won upon any wager, or which shidl 
have been deposited in the hands of any person to 
abide the event on which any wager shall have been 
made *' (8 Chroir. 157). In administering the estate 
of a testator in the cause, J: A. claimed to be paid 
a sum of money which had been won by the testator 
on a wager made by him at the request of J. A. 
The money won on J. A.*8 account was, as alleged, 
paid to the testator some time prior to his decease. 
The chief clerk disallowed the daim. On applica- 
tion to vary the certificate, the court held that the 
language of statute 8 & 9 Vic. c. 109, s< 18, was 
express, thai no action^ or suit should be brought 
for recovering any sum of money won upon any 
wager, and that the certificate of the chief derk 
must stand. Beyer v. Adorns^ In re Law^ 8 Jur. 
N. S. 709. 

EQUITY PRACTICE. 

ATTORNEY AND CLIENT.— Xt«i for costs— 
Notice of claim to party UabU to pay costs — Common 
Law Procedure A&t^ lSb4^ss.61^62-^Gamishmentorder 
by stranger after notice of lien, — ^The following case as 
to the rights of an attorney to a lien for his costs on the 
costs payable by a party to an action, &c., to his client 
is one of some practical importance, particularly with 
reference to proceedings by a creditor of the client 
under the garnishee clauses of the Common Law 
Procedure Act, 1854. By the 61st sec. of that act a 
judge, upon the exparte application of a judgment 
creditor, either before or after oral examination, and 
upon affidavits by himself or his attorney, stating 
the recovery of die judgment, its non-satisfaction, 
its amount, and that some other party within the 
juriadietion is ihdebted to the judgment debtor, may 
order that all debts owing or accruing from such 
third party (the garnishee) to the judgment debtor 
shall be attached to answer the judgment debt; and 
such garnishee may be ordered to pay the judgment 
creditor the debt due to the judgment debtor. By 
sec. 66 the service of any such order on the garnishee 
binds such debts in his hands. P. brought an action 
at law against the defendants to recover damages for 
a breach of contract by their testator. The defend- 
ants instituted a suit to restrain that action, and on 
that such an order was made directing them to pay 
P. the sum of £600. The plaintiffs acted as attor- 
neys and solidtors for P. in the action and sjiit ; and 
their costs not having been paid, they gave'notice to 
the defendants of their lien on the fund for the costs. 



and not to pay it to P. An order was then made at 
common law, under the above provisions of the Com- 
mon Law Procedure Act, 1854 (see ss. 61, 66), 
attaching the fund in &vour of two judgment 
creditors. The plaintifii) then filed their bill to estab- 
lish their lien on the fund, and it was held that they 
were entitied to such lien ; but that there nf ust be an 
inquiry as to the amount. Simpson v. ProUiero^ 29 
Law Tim. Rep. 325 ; 5 Week. Rep. 814. 

CHAMBER BUSINESS lault, p. 71, vol. 8, pp. 
45, 169, 317]. — Motion to commit for reftual to answer 
in chambers — Party's right to judge's opinion, — Where 
a question arises for determination before the chief 
clerk of one of the judges, either party has a right 
to have the opinion of the judge, and this extends to 
the minutest matters. A party is examined in cham- 
bers under a winding-up petition, and asked a ques- 
tion by the solicitor of Ihe official manager, which be 
declines to answer. His solicitor then respectfully 
requests an a^oumment to the judge in chambers, 
but the other side, suggesting that a motion should 
be made in court to commit for contempt, the chief 
derk concurs in that view, though without in any 
way advising it, and the motion is made : Held, that 
either party has a right on the minutest point to 
require an acyoumment before the judge himself in 
chambers, and the motion refused with costs. Re 
The London and County Assurance Company y 5 Week. 
Rep. 794. 

COSTS. — Trustee — Coitts as oetween party and party 
only, — Where a bill is dismissed against a trustee, and 
there is no estate to be administered, the trustee only 
has costs as between party and party. Saunders v. 
Saunders^ 3 Jur. N. S. 727. 

CONTEMPT.—- For want of ar^wer — Bringing 
prisoner to bar of court — ToJcing bill pro confesso[\o\, 

3, pp. 45, 285]— 1 Will. 4, c. 86, '5. 15, Reg, 5— 
Orders 74 and 76 of May ^ 1845 — Costs of contempt — 
Discharge of prisoner, — By the 74th order of May, 
1845, it is provided, that " if any defendant be in 
prison, or being already in prison, be detained under 
an attachment for not answering, and be not brought 
to the bar of the court within thirty days from the 
time of bis being actually in custody or detained 
(being already in custody under such attachment), 
he is to be discharged from the process for want of 
answer under which he was arrested or detained by 
the sheriff^ gaoler, or keeper of the gaol in whose 
custody he is, without payment of the costs of his 
contempt, which, in such case, are to be paid by the 
plaintiff." By tiie 13th rule of sec. 15 of the 1 Will. 

4, c. 36, it is provided, that where a defendant is in 
custody for not answering, and shall Qot put in his 
answer within two calendar months after he is lodged 
in gaol or prison, the plaintiff ^* shall," at the expira- 
tion of two calendar months, proceed to take the 
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bill pro confesso^ and shall accordingly obtaiii an 
order for taking the same pro confesso within six 
weeks after that period, computed from the expira- 
tion of sucb two calendar months, within which he 
may be entitled to fake the same pro oonfessoy or in 
defaidt of so doing, the defendant shall be enabled 
to be discharged without paying any costs of con- 
tempt (see Haynes y. Ball, 4 Bear. 101). By the 
5th rule of the 15th section of the same act, it is 
provided, that in the case of the last thirty days 
being out of term, the plaintiff shall have the first 
four days of the ensuing term to take a step : it 
is impossible for the two to stand together, -as the 
events which happened in the following case show. 
The defendant was arrested on the Idth March for 
contempt for want of answer. The thirty days 
prescribed by 74th order of May, 1845, within which 
the plaintiff should in such a case proceed, expired 
on the 12th April. On the 17th April the defendant 
was turned over to the Qneen^s prison. On the 
11th June he filed bis answer, but did not pay the 
costs of his contempt. On the 12th June he was 
brought up on a habeas corpus (issued on the 10th 
June), to have the bill taken pro confesso against 
him. That could not be done, as the answer was 
filed, and the defendant was remanded to prison till 
payment of the costs of the contempt. On the 7th 
Jcdy the plaintiff moved to take the answer off the 
file for irregularity, and for the costs of that motion : 
Held, on the ground that the plaintiff himself had 
not complied with the regulation of the 74th order of 
May 1845, that the defendant was, if he applied for 
it, entitled to his discharge firom custody, without 
payment of the costs of the contempt. Fortesctie v. 
HaUett, 29 Law Tipi. Rep. 309 ; 5 Week. Rep. 747. 
ENFORCING ORDER FOR PAYMENT [vol. 
8, p. 891].— r«>y of part under Ji, fa— Orders of the 
10th of May, 1839.— By the Ist prder of 10th May, 
1839, every person to whom iii any cause or matter 
pending in the Cotirt of Chancery any sum of money 
-or any costs have been ordered to be paid may, after 
one month, sue out a writ or writs of feri facias or of 
elegit. In die common law courts if a plaintiff sues 
out a writ of feri facias in the first instance, then 
after such writ has been completely executed and 
returned, the plaintiff may have a writ of capias ad 
satisfaciendum. In Miller v. Pamell (6 Taunt. 870), - 
and in Green v. Foster (2 Dowl. 191), it was decided 
that where apart of the debt only could be levied 
under the Ji. fa.y and the defendant was detained 
under a writ of habeas corpus ad satisfaciendum, it 
was not necessary to refer -on the latter writ to the 
amount of the levy made on the former. There 
does not appear to be any reported case where the 
second writ was a ca. sa. In the following case it 
appeared that the plaintiff was desirous to issue a 



writ of attachment against 'the defendant for the 
residue of a sum of money, part of which had been 
levied under Aferi facias : and Y. C« Stuart held, 
that where part of a sum of money directed by order 
of the court to be paid by the defendant to the plain- 
tiff has been levied under slJi, fa, issued pursusnt to 
the orders of the 10th May, 1839,' and the amount of 
the levy appears upon the return to the writ, an 
order for payment of the balance within four days 
cannot be granted ; but his Honour directed an order 
to be taken on affidavit of service of notice, that the 
chief clerk should ascertain and certify the amount 
which was due to the plaintiff from the defendant, 
and that the defendant, within ten days after the 
date of the certificate should pay to the plaintiff 
what should be so certified to be due. Hipkins v. 
Hiphins, 26 Law Joum. Ch. 512. 

INJUNCTION.— Liftcrry to bring an acHan'^ 
Extension of time — Neglect to try at time originaB^ 
appointed, — Where the plaintiff's bill was retained 
for a twelvemonth, with liberty to bring an action, 
the time was extended the day before tbe twelve- 
month had expired, it appearing that the plaintiff 
had had a bond fide intention of bringing the action, 
and had not been culpably slow in taking steps 
towards bringing the matter to abjudication.. In 
this case the action had been proce^ed with up to 
the hearing, but the plaintiff withdrew the record 
IP consequence of the absence of his counsel. Farina 
V. ^JiWfocl;, 6 Week. Rep. 827. 

MOTION FOR DECREE [vol. 3, pp. 285, 891]. 
— Oral excanination — List of affidavits or witnesses.-^ 
By the 15 & 16 yi<S. e. 66, ss. 15, 39, and the 
general orders relating to evidence, it is optional to 
parties to 4idduce oral evidence in all cases on the 
hearing of a cause : the rule as to appending to the 
notice of intention to proceed by motion for a decree 
a list of th^ affidavits intended to be nsed, would 
seem to be. satisfied by giving a list of tpiinesses 
intended to be examined. At least, the Master of 
the Rolls in the following case, thought that, 
although not expressly authorised by the statute 
15 & 16 Vic. c. 86, by the general orders, August 
1852, and January 1853, that upon motion for 
decree witnesses may be orally examined; and in 
that case, to satisfy the terms of the general orders, 
a list of the names of the persons intended to be 
examined should be delivered with the. list of 
affidavits. PellaU v. Nichols, 5 Week. Rep. 724 ; 
29 Law Tim. Rep. 289. 

NEXT FKlEmy.—Married woman— QuqUJiea' 
tion — Solvency suspected — Affidavits, — To disqualify 
a person from being a next friend to a married 
woman it is not sufficient that his solvency be sua* 
pected ; there must be either admitted insolTency, 
or an irresisUble inference of it. The Court of 
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Chancery trill jsot^ for the purpose of deciding 
.wheUier a person is a proper next friend, admit of a 
antmber of affidavits to show whether or not he is 
solvent It b not a valid objection to a next friend 
pf a niaxried woman that they are co-defendants. 
EUioU r. Ince, 8 Jor. N. S. 697. 
. SOLlCJ:J:0%^Tazation of bill after twelve monthe 
T-BUl for parliamentary work — Overcharge — Pres- 
sure [wUy p* 7:^}.— Without speeial circumstances 
t^^sre ^ua be iiojaxation of a solicitor's bill delivered 
JO|ore than twelve months. ^ In the following ease, 
Che taxation of. a solicitor's bill was ordered, although 
inors tiian .twelve months l^ad elapsed since its 
d^ye^; She bill containing gross overcharges; the 
^e^dipr having represented that the objections to 
tbe; bill arose from the cHenVs ignorance of parlia- 
mentary proceedingif (one of the principal items 
being m direct oontravention of the standing orders) ; 
and there llaving been no withdrawal of Uie objee- 
tifba.to the bill, nor pressure by the solicitor. The 
cafle -also establishes that either gross overdiarge or 
I»res8iire will justify taxation after the expiration of 
twelve months from delivery of the 'bill. The Tacts 
.and circumstances were bb follows :-«A company 
being about to apply for a new act, asked their 
solicitor, S., what it would cost. S* replied, from 
£700 to £800. The act beii^ ultimately unopposed, 
pas^ for £660; S.'s bill, delivered on the 11th 
January, 1866, amounting to £344. Immediately 
aftervirards the amount was objected to, and on the 
Xst March, 1866, ..S> was informed by the new 
solicitor of the company that they would have it 
taxed. Nothing further was done until the .17th 
January, 1867, when S. wrote to say that he would 
charge interest On the 12th May, 1867, the com- 
pany presented a petition for taxation, alleging gross 
overcharges*, amounting to fraud, and specifying, on 
affidavit, overcharges to the amount of uear £100 
on five items only in the bill. None of these 
pverehargea were attempted to be justified by S, : 
^eld, that notwithstanding the expiration pf the 
twelve months, looking to the absence of pressure 
by fi., or acquiescence of the company, taxation 
.Would be directed. In the above bill' of £844, 
only £8 8s. 7d. was for business not connected with 
the soliciting ihe new bill in Parliament : Held, that 
notwithstanding the acts for regulating the taxation 
of parliamentary bills of costs, and referring them to 
an officer of the Houses, that the Court of Chancery 
was not deprived of its jurisdiction. Pressure alone 
without overcharge, or gross overcharge alone 
without pressure, wUl constitute special circum- 
stances within the meaning of the act, so as to re- 
open the question of taxation. The special circum- 
stances need not be such as to show want of know- 
ledge, or oi^rtunity for taxation, in the client. 
Re Stroiher, 3 Jur. N. S. 786 : 6 Week. Rep. 797. 



COMMON LAW. 

AGENT. — Want of authority as agent — Damages 
against agent. — We have noticed the following case 
at p^ 48 ; but as the point is one of importance, we 
have considered it might be useful to notice it again 
with some explanation. We may observe that the 
rule as between the vendor and purchaser of real 
property, that if the purchase goes off from want of 
title in the vendor, the purchaser is only entitled to 
the expenses incurred in investigating the title, and 
cannot recover for the loss of his bargain, is an 
anomalous case. The rule has been long established, 
and being supposed to be universally known, is 
taken to be incorporated in eyery contract for the 
sale of real estates. But this rule only applies to 
the particular ease of fiiilnre to make out a good 
title ; if the sale goes ofi^for. any other reason — «. g,j 
because the vendor .refuses to complete the sale— the 
purchaser is entitled to full compensation for the 
loss of his bargain. No such exception to the general 
rule, by custom, can be set up in the case of a con- 
tract for the sale of a chattel, and the general rule 
must therefor^ prevail; and the only things the 
court can consider are, What the contract was, and 
what are the natural consequences resulting ftom 
the breach of it. The measure of damages is not 
necessarily identical between vendor and vendee, 
and between vendor and a person who, innocently 
or otherwise, has represented himself to be autho- 
rised, as the agent of a third party, to contract for 
■ him. The loss arising from the non-fulfilment of the 
contract from the want of authority, and the loss from 
the non-fulfilment of the contract, supposing the 
principal to be bound, are not necessarily identical : for 
although the plaintiff would be entitled to recover 
against the principal, if bound by thd contract, the full 
measure of damages arising from the breach of contract, 
still he might not be able to do so from other circum- 
stances which might arise. As before stated (ante, 
p. 48), the defendant, as agent of R., entered into a 
contract with the plaintiff for the purchase of a ship 
at a certain price. R., not having given the defen- 
dant authority, repudfated the contract, and the 
plaintiff sold the ship at a lower price. Both the 
contract price, and the price on re-sale, were the fair 
market value of the ship : Held, that the plaintiff, 
in an action against the defendant for a breach of his 
contract, that he had authority as agent of R., pould 
recover as damages the difference between the two 
prices. Simons v. Patchett, 26 Law Joum. Q. B. 
196 ; 3 Jur. N. S. 742. 

ATTORNEY AND CLIENT lanie, pp. 49, 71]. 
— Responsibility of client for irregular process,— The 
liability of a client for the acts of an attorney retained 
by bim to conduct a suit differs to some extent firom 
that of the liability of a principal for the acts of an 
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•gent employed to perforin some ordinary service. 
It has been long an established rule that the client 
is responsible for what the attorney does in the 
conduct of the suit. An attorney retained to enforce 
a judgment, issued a ca» ia, when the debt was re- 
duced below £20, under which the defendant was 
arrested. The ca. sa, was set aside, and the defen- 
dant ordered to be discharged : Held, that the plain- 
tiff, on whose behalf the writ issued, was liable for 
the arrest and imprisonment that followed upon it. 
CoUeU V. Foater, 5 Week- Rep. 790. 

CARRIERS. — Railway company as common 
carriers — Conditions — Limited liability [vol. 3, pp. 
887, 400] — Nonsuit — Reasonableness of condition 
{anU, p. ^by- Railway Traffic AcU 1864 [vol. 8, pp. 
180, 186, 804, 823, 401].— The following case shows 
how willingly the courts lend themselves to the 
attempts made by railway companys to restrict their 
liability as carriers of goods (see ante, p. 26). In 
an action in case against a railway company for 
negligence in carr3ing goods delivered to them as 
common carriers, whereby the plaintiff lost a market 
for them, the first plea traversed the delivery to, 
and acceptance of, the goods by the defendants, to 
be carried by them as common carriers ; and other 
pleas averred that the goods were delivered on 
special conditions. It appeared that the plaintiff 
delivered a quantity of cheese at a station of the 
defendants' railway, to be carried to B. for the pur- 
pose of being sold at a certain market, and signed a 
note containing the condition, among others, that 
the company should not be liable for loss of market 
or other delay arising from detention : Held, that 
the judge at trial was right in non-suiting the plain- 
tiff, on the ground .that the defendants had not re- 
ceived the cheese to be carried by them as common 
earners— confirming Latham v. Rutley (2 B. and 
C. 20), and Walker v. The York and North Midland 
Railway Company (2 £11. and Bl. 760; 28 Law 
Joum. Q. B. 78): Held, by Channell, Serjt., the 
judge at the trial, that the above-mentioned condi- 
tion was a reasonable one within the Railway and 
Canal Traffic Act, 1864, section 7. WhiU v. The 
Great Western Railway Company^ 26 Law Joum. 

C. P. 1.58. 

COMPOSITION WITH CREDITORS.— Biff of 
Exchange, — Release — False representation by agent — 
Pleading — Averment sufficient after verdict — Evidence 
— Admission by an attorney as to a matter in which he 
is not employed, — It may be doubtful whether a cre- 
ditor accepting a composition on certain bills, the 
debtor and the other creditors, not supposing that 
he is the holder of any other bills for which the 
debtor is liable, can sue upon such other bills. But 
if he induces others to agree to the composition on 
the faith of his false representation that he is not the 



holder of the other bills, or that the bills for which 
he accepts the composition are the only bills of the 
debtor which he holds, he cannot afterwards sue the 
debtor upon them, if this defence is properly pleaded 
and proved. An averment, in pleading such a de** 
fence, that the false representation was made by one 
H., at the agent of the plaintiff, was held, after 
verdict, to mean that it was made with the authority 
of the plaintiff. The only evidence to affect the 
plaintiff was, that one, S., whom he had employed 
as the attorney in an action on one of the bills sued 
on (the actions on which were afterwards consoU- 
dated^, made a statement, before the other bill was 
due, that '* all the bills " (meaning the bills now 
sued on, and those on which the composition had 
been accepted) were the plaintiff^s bills. It was 
held, although the admissibility of the evidence had 
not been objected to at the trial, that, as it was the 
only evidence against the plaintiff, and it was doubt- 
ful whether it was admissible (and per Martin, B., - 
it was not admissible), the verdict for the defendant 
was unsatisfactory, as not supported by evidence, and 
a new trial was granted. Blackstone v. Wilson^ 26 
Law Joum. Ex. 229. 

CONTRACT. — TFA«i complete -- Agreement to 
print and publish — Distinction between denial of cdH- 
tract and excuse for breach — Pleading — Damage, — 
The existence of a contract is a question independent 
of circumstances which may excuse its non-perfonn- 
ance. If terms proposed by two parties to each 
other, in themselves constitute a complete contract, 
by which the one party is to do fpr the other a 
definite work at a ceirtain time, and to receive a 
specified rate of remuneration, it is not the less a 
binding contract, which will subject the party who 
was to do the work to an action for not doing it, 
becanse at the time the terms were accepted some- 
thing remained to be disclosed (as to the nature of 
the workf &c.), upon which it might depend whether 
there mght not be a legal justification for refusing to 
perform it. Where a party has agreed to print and 
publish a certain specified quantity, as a sheet or a 
page, or a certain number of pages of printed 
matter at a certain time, and at a certain rate per 
page or sheet, there is a complete contract ; and he 
cannot disclaim or deny the contract merely becanse, 
at the time he made it, he had not seen the matter 
to be printed, and that it might contain indecent, 
immoral, or libellous matter; for if it did so, though 
that would be a legal excuse for declining to print, 
and publish it, it would be no ground for denying 
the existence of the contract, and would be no evi- 
dence under non-assumpsit, but must be specially 
pleaded by way of excuse. Lara v. The General 
Apothercaries Company, 26 Law Jonni. Ex. 225. 

DEED. — Evidence to contradict its terms — Pleading 
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— Consideration, — ^Although evidence is not admb- 
Bible to show, contrary to tbe terms of a deed, that 
by the contract the consideration was not to be paid 
in money, as stated in the deed, bat in goods, sach 
evidence is admissible to show that, in point of ftct, 
the consideration was so paid, and that goods were 
accepted in payment. Smith y. Battanuj 26 Law 
Jonm. Ex. 232. 

EASEMENT [vol. 3, pp. 93, 260, 300, 319].— 
WuUer [vol. 3, -p. 305] — Right of nction /or fouling 
water, — Where a party has a right to water from a 
river, canal, &c., he has a right to hare it, as against 
a third party, without pollution by sneh third party. 
The plaintiff, by permission of a canal company, 
made a communication from the canal to his own 
premises, by which water got to those premises, and 
with which water he fed his boilers. The defendant, 
without any right or permission from the canal 
owners, fouled the water in the canal, whereby the 
water, as it came into the plaintiff*s premises, was 
fouled, and by the using of it tile plaintiff's boilers 
were iiyured : Held, that the above fiicts established 
a right of action in the plaintiff against the' defendant. 
Waleg v. Laing, 29 Law Tim. Rep. 312. 

INTERPLEADER.— 2W€ of third party—Non' 
regiHertd UU of sale. — The case of Came t. Brice 
(7 Mees. and W. 183) affirms the proposition that 
in interpleader cases on executions, the substance of 
the issue is, whether the execution creditor had any 
right to seize, and not to ascertain the strict legal 
rights of all parties. In such cases, the simple ques- 
tion is, whether the judgment creditor had a right 
to take the goods as the property of the person 
against whom he had obtained judgment, and it is 
wholly immaterial for the purposes of deciding this, 
which is the plaintiff and whidi is the defendant, the 
claimant or the creditor. Accordingly, it has been 
held, that in an interpleader issue between a claimant 
under a hondjtde bill of sale duly registered, and an 
execution creditor of the assignor, the latter cannot 
set up a prior bill of sale to a third party, also 
hondfide^ but void as against execution creditors for 
want of due registration under the 17 & 18 Vic. c. 
86, s. 1. Edwards v. English, 26 Law Jolim. Q. B. 
193. 

LANDLORD AND TENANT. — Bights and 
hdbUities of assignees of the reversion on part of demised 
premises — Joinder of tenants in common — Evidence of 
usage as to the terms of letting on a particular estate. — 
Tenants in common, assignees of the reversion on a 
lease, may join in suing, and be jointly sued, on 
covenants therein. Assignees of the reversion may 
be sued by an outgoing tenant on a contract or 
custom of the country by which he is entitled to 
receive, on the termination of his tenancy by notice 
from the landlord, reasonable allowance for the value 



of labour bestowed on the land, and the benefit of 
which he loses by such terminaUon of his tenancy, 
although he has paid all the rent to the ori^al 
landlord and received notice frt>m him, the assignees 
having renewed the notice after the conveyance to 
them, and possession having been given tc them. 
A stipulation in a contract of tenancy that tile tenant 
shall keep a certain proportion of the land demised 
for grass, and pay so much per acre for any deficiency 
below such proportion, is extinguished by severance 
of the reversion. The rule of law as to importing 
into the terms of the tenancy, the ** custom of the 
country,*^ does not admit of evidence of the usage of 
a particular estate, or the property of a particular 
individual, however extensive it may be, it not being 
shown that the tenant was aware of it. iVomersleg v. 
Dally, 26 Law Joum. Ex. 219. 

HUSBAND AND. WIFE.— Owitrac* for neces- 
saries [vol. 3, p. 387 ; vol. 2, pp. 178, 375]— Oa/i7 
to wife alone^ Evidence of marriage — Nonsuit. — 
When g^oods for which a wife has ordixuurily authority 
to contract on the part of her ■ husband, such as 
articles of dress, are ordered by her and delivered 
at his residence, where she also resides, primd facie 
the husband is liable, there being a presumption of 
law in favour of the plaintiff. And any eridence to 
rebut the presumption, as that the articles are 
unnecessarily costly in their character, or that the 
credit was given exclusively to the wife, must be 
submitted to the jury. The question whether the 
party who ordered the goods was the wife of the 
defendant must be raised at the trial ; and the point 
b not raised, but rather waived, by an objection that 
the credit was given to the wife done ; and, sembUf 
that if the parties live together, and the woman 
represents herself as the wife of thd defendant, that 
is primd facie evidence that they .were married. 
The objection that credit was given to the wife alone, 
means that it was given to her to the exclusion of 
her husband^s liability ; and the circumstance that 
the goods were booked to her alone, but in her 
marriage name as the defendant's wife, is not sufii- 
cient to show this ; on the contrary, the &ct that she 
was known by the plaintiff to be a married woman, 
and supposed to be the defendant's wife, is rather 
ftrimA facie evidence that the credit was given to the 
husband. Jewshury v. Newhold^ 26 Law Joum. 
Ex.247. 

LIBEL. — Justification — Demurrer. — Action for 
libel, imputing to plaintiff duplicity, and that nothing 
was too base for him to be guilty of; plea, justifying 
on tbe ground that the plaintiff had falsely and 
fraudulently asserted that his signature to a certain 
memorandum called an ^* I O U " was not his hand- 
writing. On demurrer, held sufficient justification. 
Tighe V. Cooper, 3 Jur. N. S. 716. 
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LIFE INSURANCE [ante, pp. 71, 72].— i^Vaiid 
in effecting — The life and his.rrferees not the agents of 
the assured — Effect of company^s prospectus — Evi- 
tknce.^The case of Wheelton ▼. Hardxsty (flnie, p. 
71)) upon the subject of life policy contracts, 
deseryes particular attention. Loose dicta, and 
marginal notes hastily adopted into text-books, had 
led to an impression that referees are the agents of 
the party effecting an insurance, so as to bind him 
by miitrepresentations or fraud on their part. Upon 
principle, it was difficult to understand why. persons 
whose names were merely mentioned as b6lng likely 
to gire information to ike office regarding the life 
insured should be clothed with so eztensiye an 
authority, while the hardship and inconyenience were 
obyious of allowing confidential answers, which the 
party insuring could neither know nor .correct, to 
depriye him or his family of the proyision which he 
had been endeayourihg to make, by taking annual 
sums from his income during his life, or that of the 
cestui que vie. The Court of Queen's Bench, pressed 
by these considerations, and the want of real autho- 
rity against them, decided, in the following case, 
that the referees are not the agents of the party 
insuring, and, also, that if the insurance be on the 
life of another, the life insured is not the agent of 
the party insuring. This relation, however, may of 
course be created between the. parties by express 
contract ; but, in the absence thereof, it is not to be 
raised by implication. The real question in all such 
casies is, what is the contract between the parties ? 
It should also be observed, that a party employed 
by another to effect the insurance, as a broker, to 
make an insurance on a vessel^ stands in a wholly 
different position from a referee. The decision of 
the court (which was not come to unanimously) was 
as follows : — ^Where a person insuring the life of a 
third party is, on negotiating the insurance, required 
merely to state his belief in the information furnished 
by the life and his referees, and the truth of such 
information is not made the basis of the contract, the 
person insuring is not affected by fraud of these 
parties, in fhrnishing information, it not appearing 
either that he was aware of the fraud, or that they 
were employed by him as agents in effecting the 
insurance. In the prospectus usually issued by an 
insurance company to its customers, it was stated 
that every insurance should be unquestionable, un- 
less fraud was practised in obtaining it : Held (per 
Wightman, Erie, and Crompton, J. J., dissehtiente 
Lord Campbell, C. J.), that tlis included fraud of 
the life and his referees, and was not confined to 
ftuud of the assured. Qucere^ how far a policy ought 
to be controlled by such a prospectus! The yiere 
fact that a prospectus has been usually circulated 
by a company, affords no evidence from which a 



ju^ is entitied to infer that it has co;ne to the know- 
ledge of and has been acted upon by a party insuring, 
and .positive evidence must be given that it has 
actually come to his knowledge (dissentiente Lord 
Campbell, C. J.). Wheelion v. Hardisty, 5 Week. 
Bep. 784. 

PAYMENT.— ilccfptonce of bills in satif/actim— 
Suing for consideration without producing or accounting 
for bills. — ^Ka bill of exchange has been given and 
received in payment of the price of goods^ &c«, the 
party to whom it was given cannot sue upon the 
consideration without producing or accounting for 
the bill. But if the bill has found its way back to 
the defendant, the plaintiff is at liberty to sue upon 
the consideration. This will explain the following 
decision : — The defendant, in payment of some goo4^* 
accepted two bills drawn on him by the plaintiff, the 
vendor, and returned them to him by post. The 
plaintiff, in a letter, to which a receipt stamp was 
affixed, acknowledged the receipt of the bills, and' 
that they had been placed to the defendant's credit. 
The plaintiff afterwards sent the same bills by post 
to the defendant in a letter, requesting him to accept 
the bills payable at a banker^s and then to return 
them. The bills never were returned to the plain- 
tiff; the defendant denied having received th^m 
back, but there was other evidence that he had so 
received them. It was found as a &ct, that the 
plaintiff had not accepted the bills as payment: 
Held, that the plaintiff might recover the price of 
the goods sold to the defendant in an action for 
goods sold and delivered, without producing the 
bills. Widders v. Gorton, 26 Law Joum. C. P. 165. 
MASTER AKD BERY ANT.— Action tmder 
Lord CampbeWs Act (9 ^ 10 Vic. c. dSy-LiabiHty 
of a master for ir^ury to a servant in the course of his 
employment. — ^The following is a more precise state- 
ment of the doctrines <^the case of Dynen v. Leach, 
noticed vol. S, p. 400 : — Where an injury happens 
to a servant while in the actual use of an instrument, 
engine, or machine, in the course of his employment, 
of the nature of which he is as much aware as his 
master, and the use of which is, therefore, the 
proximate cause of the ii\jury, he cannot, at all 
events if the evidence is consistent with his own 
negligence in the use of it being the real cause, nor 
' in, case of his dying frx)m the injury can his repre- 
sentative, under Lord Cambell's Act (9 & 10 Vic 
c. 93), recover against his master, there being no 
evidence that the injury arose through the personal 
negligence of the master. Nor is it any evidence of 
such personal negligence of the master that he has 
in use in his works an engine or machine less safe 
than some other which is in general use. Therefore, 
where a labourer was lilled through the fidl of a 
weight which he was raising by means of an engine 
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to which he attached it by hsUning on to it a efip, 
and the clip had slipped aft it, it was held that there 
was no case to go to the jury in an action by hit 
representatiye against the master, althongh it 
appeared that another and safer mode of raising th^ 
weights was usual, and hiEid been discarded by the 
orders of the defendant. Difnen y: Leack^ 26 
Law Jonm. Ex. 221. 

MORTGAGE.— il&Qr(io« treaiif /or mortgage-^ 
JAabiliiyfor cosH^^Sorrower and idnder-^No implied 
rule of law as to title on proposed loan on security, — 
The ibllowing decision is one deserving the attention 
cf solicitors engaged in mortgage tranactioni) and 
euggests the necessity of an agreement as to the 
costs of investigating the title upon a proposed 
loan, especially where the amount is considerable, 
and the title likely to be complicated ; the Court of 
Queen's Bench having decided that a pvrty pro- 
posing to.bbrrow money on security, does not bind 
himself by implication of law to produce a s^urity 
of any particular degree of safety, or of any particu- 
lar title, as in the case of a contract of sale where 
prtmd fade the vendor is to make out a title in fee. 
On the contrary, the transaction of borrowing 
implies that a security of any degree of safety may 
be made available by a term compensating for the 
increased risk. Therefore, where a treaty for a 
loan on specified securities goes of*, the lender not 
being satisfied with the title, there being no contract 
by the proposed borrower to make any other or 
better title than he had, and the lender not being 
bound to accept the security unless he found it 
satls&ctory^ and no stipulation to pay costs in the 
event of the treaty going off, the proposed borrower 
is not liable for the costs incidental to the investiga- 
tion of the title. Melbourne v. Coitrett^ 29 Law 
Tim. Rep. 298. 

SHERIFF.— Wrongfd discharge of debtor^Plead- 
ing — Evidence — Authority to discharge — Negligence of 
plaintiff conducing to discharge. — In an action against 
a sheriff for wrongfully discharging the judgment 
debtor, the gist not being mere negligence as in an 
action for an escape, it is doubtful whether it is a 
defence that the plaintiff^s negligence contributed to 
the injury, by his sending an order, which sheriff 
might have understood as authorising the discharge ; 
and, sembk^ that the defence must be that the plain- 
tiff authorised the discharge, and that it must be 
specially pleaded. Whei^e it is so pleaded, and it is 
attempted to be supported by a written document, 
the construction of it being for the judge, if he leaves 
it to the jury, and it is not, in the opinion of the 
court, an autiiority to discharge (as if it was a mere 
countermand sent without knowledge that the writ 
had been executed), that being a misdirection, a 
verdict for the defendant cannot be sustained on the 



general issue, the judge not having been desired to 
leave to the jury the question of negligence on the 
part of the plaintiff, even supposing sueh a question 
would be a proper one on that issue', which it should 
seem it would not be. Hodges v, Patersony 26 Law 
Joum. Ex. 223. 

WILL, — Unattested paper — Reference to, hy sub" 
sequent duly executed codicil,-^la the case of Feraris v. 
Lord Hertford (3 Curt. 468 ; on appeal, 4 Moo. P. C. 
366), there were several codicils, some duly exe- 
cuted, and others unduly executed, and it was held 
that the expression in the last duly executed paper^ 
** I hereby confirm all my wills and codicils,** would 
only apply to the duly executed codicils, because 
such papers were in existence to satisfy the strict 
meaning of the word. But the case is different where 
therms is nothing : before where the testator has left 
but one i>aper, and, fhat unattested, as appears by 
the following case in the Prerogative Court. A. 
signed a paper intended for her will, in 1851, which 
was attested by only one witness. In 1856, on the 
day before her death, she duly executed a codicil ** to 
my last will and testament'* The paper of 1851 
was not produced at the time the codicil was executed, 
but was found after A.*s death in a locked chest in 
her room ; the codicil in a drawer. On a view of 
the two papers, and an evidence of the circumstances 
attending the &ctum of the codicil : Held, that the 
paper of 1851 was sufficiently identified as tbe last 
will and testament referred to by the codicil, and 
that it acquired validity from the due execution of 
the codicil. Maddock Y..AUenj 29 Law Tim. Rep. 
299. 

COMMON LAW PRACTICE. 

ARBITRATION.— Common Law Procedure Act, 
1854 (17 J- 18 Vic. c. 125), ss. 8, jv. [set out 1 
Chron. 157, 158] — Compulsory arbUration {ante, f. 
27]. — A court of common law may, at least with the 
consent of the parties, refer a cause to arbitration 
imder the compulsory clauses of the Common Law 
Procedure Act, 1854 (17 k 18 Vic. c 125 ; see 1 
Chron. 157, 158), although it has been sent from the 
Court of Chancery as one involving matters fit to be 
disposed of by a court of law. Where it was sug* 
gested that a cause proposed to be referred to the 
mastsr under that statute turned almost entirely on 
a question of law, the. court, with consent of the 
parties, referred it to the master, with a direction 
that, if that question arose before him, he shoiilci 
make an interlocutory report referring it to the court, 
which, in the event of the decision of that question 
being insufficient to end the dispute, would send it 
back to him to go into the rest of the account. 
Master v. HannUon, 3 Jur. N. S. 722.- 

ARBITRATiON [vol. 8, p. 402]. — Compu&ory 
reference under tfie Common Law Procedure Act, 1854 
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'--Error or misconduct of arbitrator, not apparent on 
(he face of the, award, — We have noticed the follow- 
iDg case in vol. S, p. 402, but the following will be 
found to be a clearer statement. It may be ques- 
tionable, whether the old rule of law, that it is not 
open to the parties to a reference to complain of an 
error of the arbitrator, except when apparent on the 
face of the award, or in case of misconduct, as it 
rested on the principle that the parties must abide by 
the award of any arbitrator they had selected, applies 
to the case of a compulsory reference under the 
Common Law Procedure Act, 18M ; or whether, as 
the arbitrator under such a reference is the officer 
of the court, and the reference is a procedure in the 
suit in place of trial in the ordinary way, the court has 
ft jurisdiction to review his decision. And it may be 
doubtfbl how^ &r an error arising from a wilful dis- 
regard of the pleadings or admissions in the case 
may amount to such misconduct in an arbitrator as 
will warrant the court, under the old rule of practice, 
in correcting the error. But where the error has 
been extremely trivial in amount, as compared with 
the total amount abjudicated upon by the arbitrator, 
the court will, in any case of arbitration, be re- 
luctant to re-open the case, and will probably n^t 
do so mdess there has been intentional iigustioe. 
Brown v. HeUahy^ 26 Law Joum. Ex. 217. 

COSTS.— IVorcr—JEtt^ of verdict distrSmtivefy-^ 
Practice and costs as to issues. — ^Where a declaration is 
for articles disting^hable, and the verdict is gene- 
rally for the plaintiff, and there is a rule to enter it for 
the defendant^ and that is decided for the defen- 
dant as to some of the articles, there is no reason 
why the verdict should not be entered for the de- 
fendant as to such articles, and if possible the 
costs of trial should be apportioned. And it has 
been decided by the Court of Exchequer in the fol- 
lowing case, that in actions for the conversion of 
goods, the verdict may, on the general issue, and a 
plea of not possessed, be entered. distributively ; and 
when a verdict has been taken for the plaintiff, sub- 
ject to a point reserved, on which the defendant has 
leave to move to enter the verdict or to reduce the 
amount of damages, and the court, on the hearing of 
the rule, determine in ikvour of the plaintiff, except 
as to a portion of the' chattels claimed, distinguisli- 
able, whether as fixtures or otherwise; this is equi-. 
valent to a direction that the verdict should be 
entered for the defendant for such portion, and not 
merely that the damages shall be reduced by the 
value of such goods, and the costs will follow such 
entry of the verdict as on a distributive issue. If a 
question 9nies as to the meaning and intention of 
the court the application should be made to the 
court to explain its direction ; but if the question is 
as tp the actual fii^ts whether the goods are distin- 



guishable or not, or whether there was any separate 
parcel of goods, the reference should be to the judge 
who tried the cause, as the question can oidy be 
settled by a reference to the fiicts stated in his notes, 
and it "^irill be for him to arrange the entry of the 
verdict Freshney v. WeUs, 26 Law Joum. Ex. 228. 
DEATH OF PLAINTIFP [vol. 2, p. 182 ; vol. 
8, pp. 8, 284, BS&].— Ejectment— Entry of judgment 
nunc pro tunc. — Before ihe Common Law Procedure 
Act it was held that a motion might be made by 
executors to enter a verdict pursuant to leave re- 
served at the trial, the par^ having Sied after trial, 
the court making it a^condition by ^ rule that the 
executors should be liable for costs in the event of 
the judgment being against them {Freeman v. 
Rosher, 48 Q. B. Rep. 780 ; S. C. 18 Law Joum. 
Rep. Q. B. 840). In the following case, where it 
appeared that a claimant in ejectment had died after 
trial, but before argument of a special case, subject 
to which the verdict was taken for him, it was 
doubted whether section 194 of the Common Law 
Procedure Act, 1852, applies so as to require a sug- 
gestiop to be entered of the death ; but after decision 
in favour of the claimant, the court allowed the heir 
to enter judgment RtmcjTro (ttiic. Denison y. HoU' 
day, 26 Law Joum. Ex. 227. 

INJUNCTION [vol. 8, p. 169]— J^fertweii/.— 
The 82nd section of 17 & 18 Vic. c. 125, provides 
that the plaintiff at any time after the commence- 
ment of an action, and whether before or after 
judgment, may apply exparte to the court or a judge 
for a writ of injunction to restrain the defendant in 
such action flmn the repetition or continuance of the 
wrongftil act or breach of contract complained of, 
or the committal of any breach of contract or iiguiy 
of a like kind arising out of the same contraet, or re- 
latfiig to the same property or right. The 79th section 
provides that, in all cases of breach of contraet or 
other ii^ury, where the party ii]|}ured is entitled to 
maintain, and has brought an action, he may claim a 
writ of ii\junction. It has been decided that a court 
of common law cannot grant an ii^unction in an 
action of ^ectment under the above 82nd section of 
the Common Law Procedure Act, 1854, 17 k 18 
Vic. c. 125. BayUs v. Legros, 26 Law Joum. C. P. 
176. 

JUDGMENT, ACTION Oil. --Application for 
costs on action on judgment should be made at ctamberf. 
— An application, on the-part of a plaintiff, to be al- 
lowed costs in an action on a judgment under the 
statute 48 Creo. 4, c. 46, s. 4, must be made, in the 
first instance, at chambers, although, if it raises any 
question of difficulty, the judge may refer it to the 
couxi.—Claridge v. Wilson, 26 Law Joum. Ex. 246. 
NEW TRlAh.—Moving for in person by a pri- 
soner — Habeas corpus to move for a new trial — ^The 
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court will not grant a writ of habeas corpus to bring 
up a prisoner, in order that he may move in person 
for a new trial, in an action in which he is a party. 
Bums Y. MoaOeyy 8 Jur. N. S. 694. 

VENICE. — Changing — Irregularitg — Notice of 
trial — Judge's order — Trial in the wrong county, — 
Where an order has been made, by indorsement on 
a summons, either by a judge or by the opposite 
party, to change the yenue to a different county, the 
trial in such county, after notice of trial for such 
county, is a mere irregularity, although the order has 
not been properly drawn up nor the venue in the 
declaration altered according to it ; and the proCted- 
ings will not be set aside after judgment has been 
signed, or the first four days of the next ensuing 
term have elapsed. — Selwyn v. Smithy 26 Law Joum. 
Ex. 226. 

BAKKRUFFCT. 

ACT OF 'BANKRUPTCY.— GWji^ ahroad-^-Re- 
maining abroad — Time — Bankrupt Act of 1849, S8. 
67, 88, 89, 90, and 2SS— Disputing adjudication in 
colonial courts. — ^The 233rd section of the Bi^- 
ruptcy Consolidation Act provides: — **lliat if the 
bankrupt shall not (if he were within the United 
Kingdom at the date of the acyudication), within 
two calendar months (1 Chron. 51) after the adver- 
tisement of tlie bankruptcy in the London Gazette^ 
or (if he were in any other part of. Europe at the 
date of abjudication) widiin three months after such 
advertisement, or (if he were elsewhere at the date 
of the adjudication) within twelve months after 
such advertisement, have commenced an action, suit, 
or other proceeding to dispute or annul the fiat or 
the petition for abjudication, and sboll not have pro- 
secuted the same with due diligence and with effect, 
the Gazette containing such advertisement shall be 
conclusive evidence in all cases as against such 
bankrupt, and in all actions at law or suits in equity 
brought by the assignees for any debt or demand for 
which such bankrupt might have sustained any 
action or suit had he not been adjudged bankrupt, 
that such person so ac^judged bankrupt became 
a bankrupt before the date and suing forth of such 
fiat, or before the date and filing of the petition for 
adjudication, and that such fiat was sued forth or 
such petition filed on the day on which the same is 
stated in the Gazette to bear date." In the following 
case the bankrupt, a trader within the Act, being 
largely in debt, left England without any secresy, in 
November, 1853, for New 2<ealand. In March, 
1855, a petition was filed against him, and he was 
adjudged a bankrupt : Held, thai, notwithstanding 
the 89th & 90th sects, of the Bankrupt Act of 1849, 
and the length of time that had elapsed, the ac^u- 
dication was valid, inasmuch as the bankrupt, by 
remaining abroad, must be assigned to have done so 



with an intention '* to defeat or delay his creditors,** 
and had thus committed a fresh act of bankruptcy ; 
and this, irrespective of the intention with which he 
might originally have left England. The property 
of the bankrupt in New Zealand having been seized 
under an authority firom the assignees here, the 
bankrupt commenced an action in the Supreme 
Court of that Colony to set aside the adjudication. 
A demurrer for ¥rant of jurisdiction was allowed by 
that court, ai^ ^oi this decision the bankrupt 
appealed to the Privy Council : Held, that this was 
a proceeding which kept aiive His right imder the 
233rd section to dispute the adjudication, and that 
an action for that purpose need not necessarily be 
brought in an English court, when the bankrupt was 
residing in any of the colonies. Re Bunny ^ 29 Law 
Tim. Rep. 818. 

ARRANGEMENTS taate, p. 2S].--Bankrupt Law 
Consolidation Act^ 1849 — Arrangement clauses^ 211, 
222 — Certificate — Refusal of composition^ effect of 
— Creditor refusing composition cannot sue. — ^Tbe 
211th' section of the Bankruptcy Consolidation Act, 
184d, relating to arrangements by traders with their 
creditors, provides, that traders imable to meet the 
claims of their creditors may petition the Court of 
Bankruptcy for protection. The 215th >section 
provides, that the creditors at the first sitting shall 
prove their debts ; and if three-fifths in number and 
value of those who have proved debts to the amount 
of £10 and upwards, assent to the proposal made by 
the debtor, a sitting for confirmation is to be ap- 
pointed. The 216th section enacts, ** that at such 
second sitting, or at any adjournment thereof, the 
creditors may also prove their debts ; and if three- 
fifths in number and value of those who have 
proved debts to the amount of £10 shall agree to 
accept such proposal as was assented to at the first 
sitting, the terms thereof shall be reduced into 
writing, and the creditors shall sign the same ; and 
such resolution or agreement (subject to such 
confirmation as is hereinafter mentioned)' shall 
thenceforth be binding, and of ftill force, as well 
against such petitioning trader as against all persons 
who were creditors at the date of his petition, and 
who had notice of the said several sittings of the 
court.'* By the 22l8t section,- it is provided, ** that 
80 soon as the said resolution or agreement shall 
have been carried into effect, and the creditors of 
such petitioning trader shall have been satisfied, 
accor^g to the tenor thereof, the court shall give 
to such petitioner a certificate under the hand and 
seal of the commissioner, in the form contained in 
the schedule A c, to the act annexed, setting 
forth the filing of the petition, the resolution or 
agreement of the creditors, and that the said resolu- 
tion or agreement has been fiilly carried into effect ; 
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and each certificate shall thenceforth operate to all 
intents and purposes as fbllj as if the same were a 
certificate of conformity under a bankruptcy, except 
only that any debt which shall hare been contracted 
wholly or in part by reason of any manner of fraud 
or breach of trust,** &c. In the following case, it was 
decided by the Court of Common Pleas, that where 
a trader, under the abore arrangement clauses of 
the Bankrupt Law Consolidation Act, 1849, has 
made a proposal of a composition jto his creditors, 
which has been accepted by a resolution of three- 
fifths in nimiber and value, and has obtained a 
certificate under the 221st section of the act, a 
creditor, to whom he tendered, but who refused the 
composition before certificate, cannot maintain an 
action for the original debt. Tindall ▼. Hibherd^ 
26 Law Joum.C. P. 173. 

APPEAL. — Leave to appeal to the House of Lords 
— Delay — Bankrupt Law Consolidation Act^ s. 18. — 
An application for leave to appeal to the House of 
Lords from an order in bankruptcy must be made, 
if not immediately, at all events within a reasonable 
time. Ite The Royal BrUish Bank, S Jur. N. S. 602. 

BILLS OF SALE [vol. 1, pp. 64, 186, 280, 407; 
vol. 8, pp. 46, 87, 259]. — Leasehold with fxtures— 
Mortgage — Registry not required, — ^We have before 
(vol. 2, p. 888, and vol. 3, p. 87) noticed the cases 
of Mather v. Eraser (2 Bjiy. and John. 636 ; 25 
Law Joum. Ch. 861) and Waterfall v. Penistone 
(6 Ell. and Bl. 876 ; 26 Law Joum. Q. B. 100) as 
to the necessity for registering a bill of sale of 
fixtures. Mather v. Eraser was a case of mortgage 
of land with the machinery thereon, and it was ex- 
pressly held, by Wood, V. C, that the machinery 
partook of the nature of the soil, and pasned by the 
grant of the land, and, consequently, the Bills of 
Sale Act, could have no application (2 Chron 888). 
It was also held that the same result would follow 
if it had been an assignment of the land by a mere 
termor, as m Ryall v. Bowles (1 Atk. 165), and the 
other cases of that class. In Waterfall v. Penistone 
(8 Chron. 87), there was an assignment of machinery 
only. The mortgage in Mather v. Eraser was made 
by the owner of the fee ; but the following case shows 
that it makes no difference whether the mortgage 
be by the owner of the fee or by a leaseholder. 
Mr. Justice Erie, in Waterfall v. Penistone, speak- 
ing of Mather v. Eraser, said, the result of the 
whole transaction was equivalent to a mortgage of 
the premises with the machinery in question thereon, 
and so the deed was not a bill of sale according to 
the decision of the Vice-Chancellor in that case. A 
mortgage of leasehold property with the fixtures 
thereon, being trade fixtures, as per inventory, is a 
mortgage of the fixtures within the case of Mather v. 
Eraser (2 K. and J. 536), and, consequently, need 



not be registered under the Bills of Sale Act (17 & 18 
Vic. c. 36). Exp, Scott, re Brooke, 29 Law Tim. 
Rep. 814. 

CERTIEICATE. — Misrepresenia^n — FaJu 
entries-^Fraudulent design — Tke Bankrupt Law Con- 
solidation Act, section 256. — It is unneoessaiy to 
decide whether a case of gross and palpable misre- 
presentations, and one in which fiJse entries hate 
been made by the bankrupt in his books for the 
purposes of concealment and fraud, does or does 
not come within the provisions of the 256th section 
of the act 12 & 18 Vic. c. 106, and the offences there 
enumerated, to justify severe punishment to the 
bankrupt. The commissioners hav3ng held that such 
conduct came within the. section, and having on that 
ground suspended the certificate of the bankrupt for 
twelve months, without protection, and ordered such 
certificate, when granted, to be of the 2nd class, 
the Lords Justices, upon an appeal by the bankrupt: 
Held, that the decision was one required by public 
and private justice, and dismissed the petition, 
ordering the bankrupt's deposit upon the appeal to 
be appUed so far as it would extend, towards dis- 
charge of the costs of the assignees. Re Stephanhoff, 
29 Law Tim. Rep. 317. 

PROOF.— Dottftfe [vol. 8, p. l^'i—EngKsh and 
foreign firm bankrupt— Election — Joint and separate 
estates. — Where bankrupts are members of two 
firms, one English and the other foreign, the joint 
estate cannot be split into two parts, and the English 
creditors be confined to the English assets, and the 
foreign creditors to the foreign assets. Indeed, 
where there is a bankruptcy of a partnership, and 
one joint estate and several separate estates, and a 
joint creditor of the partners seeks to prove against 
the joint estate of all, and the separate estate of one 
pr more, it is established, with a view to equalise 
loss, that such creditors shall not so prove, but that 
they must elect as between the joint estates of all, 
and the separate estate or estates of such as have 
contracted with them in their separate capacity. 
But this rule is an arbitrary one, and is not to be 
extended, as shown by the following case :~C., L., 
and D. trade as merchants in London as C, L., 
and Co., and at Constantinople as C. and Co : Held, 
that a creditor holding a bill of exchange drawn by 
the Turkish firm upon and accepted by the London 
house, had a right to prove in respect thereof as 
against the joint estate of the three which had come 
to the hands of the official assignee under the 
separate bankruptcy of L., quite irrespective of 
what he might obtain as his share of the joint assets 
of the Turkish firm. The law of election does not 
apply to such a case. It applies only to the case of 
a firm becoming bankrupt, and where there is one 
joint estate and several separate states, and a j<unt 
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creditor of the partnenhip seeks to prove against 
the joint estate of the firm, and the separate estate 
of one or more of the partners. Exp. Lascaridi^ 
re Xeao, 29 Law Tim. Rep. 298. 

PROTECTION [vol. 8. p. 186].— C^iKii Jinal 
«aamiVia/to«— 12 fr 18 Vic. c. 106, *. 112— 7b what 
protection extends — DUcharffe — Debit not pravahle^ 
proiectiom effectual. — By the Consolidation Act, 
B. lly>, if a bankrupt be not in prison or custody at 
the date of the adjudication of bankruptcy against 
him, he is to be free from arrest or imprisonment by 
any creditor for such further time (after his^ sur- 
render) as shall be allowed him for finishing his 
examination. It has been decided that the protec- 
tion granted to a bankrupt who has not passed his 
last examination extends to an arrest on the part of 
a creditor whose debt, having accrued since the 
bankruptcy, is not provable thereunder ; and where 
the bankrupt, in order to secure the debt of a third 
party, has executed to the creditor a warrant of 
attorney, upon which judgment was entered up, 
and execution issued, and he was arrested, he was 
ordered to be discharged under s. 112 of the Bank- 
ruptcy Act, 1849. Exp. W. Shepherd^ re E. and W. 
Shqfherd, 29 Law Tim. Rep. 298. 

FROTECnON.-r Contempt of Court of Chancery 
[vol. 8, p. 160] — Attachment — TJie interim order — 
The final order — Debt^ legal and equitable. — ^In the 
following case two points of some importance were 
decided — viz., 1, that the protection statutes are not 
confined to legal debts only, but extend to equitable 
debts also ; 2, that all debts in respect of which the 
party petitioning for protection is entitled to be pro- 
tected from process by the final order ought to be 
considered as protected by the interim order also. 
A trustee having been ordered, by an order of the 
Court of Chancery founded upon the certificate of 
the chief clerk of Stuart,. V. C., to pay into court 
the balance of trust-funds remaining in his hands, 
fiuled to obey, and a writ of attachment was issued 
againat him by the court, which was sent down to 
the sheriff of Warwickshire, who returned, that pre- 
viously to his receiving the writ, the trustee had, on 
his petition, obtained an order for protection from 
the local county court, and that the sheriff had, 
therefore, no ix)wer to arrest him. The plaintiff in 
the suit then called upon the sheriff to show cause 
why he should not himself be committed for not 
having taken the trustee on the attachment ; when 
it was held, that the interim order, as well as the 
final order, was a protection to the trustee against 
arrest, and that the sheriff had acted rightly : Held, 
that the provision of the act 7 & 8 Vic. c. 96, s. 26, 
applied to equitable as well as to legal debts. 
Wyllie V. Green, 29 Law Tim. Rep. 307 ; 6 Week. 
Rep. 775. 



PUBLIC COMPANY. — JbtnN5tocfc Companies 
Acl, 1866 [vol. 3, pp. 176— 177]— WnAnflr-vp com- 
pany [ante, pp. 61, 63] — Practice — Service — Adver^ 
tisement — Injunction to restrain creditors* actions — 
Amendment of peUtion.-^Bj the 11 & 12 Vic. c. 46, 
8. 10, it was required that a petition for winding-up 
a company should be advertised in the Gazette only. 
This was altered by tJhe 12 & 13 Vie. c. 108, s. 2, 
which requires the advertisemeuk to be mserted in 
two of the London daily morning newspapers, as 
well as in the GazetU. The Joint-Stock Companies 
Act, 1866, provides that until rules are made con- 
cerning the mode of proceeding to wind-up a com- 
pany, the general practice of the Court of Chancery, 
including the practice in winding-up cases, shall apply 
to all proceedings for winding-up a company. It 
has accordingly been held that in a petition pre** 
sented to the Court of Bankruptcy under the Joint- 
Stock Companies Act, 1866 (19 & 20 Vic. e. 47 ; 
stated vol. 3, pp. 176—177), to wind-up the afl&drs 
of a company registered under that act, four clear 
days'* notice of the intention to apply to the court to 
appoint a day for the hearing of the petition should 
be served at the principal place of business of the 
company. Also, in the absence of any special rules 
to be made in pursuance of the powers contained in 
the act to the contrary, seven clear days^ notice of 
the hearing of the petition should be given by ad- 
vertisement in the London Gazette^ and two London 
daily morning newspapers, in accordance with the 
requirements of the Joint-Stock Companies Winding- 
up Act, 1849 (12 & 13 Vic. c. 108, s. 2), and the 
hearing of the petition will be ordered to stand over 
for that purpose, and in the meantime the petition 
must be amended and re-answered. Where the 
liability of the shareholders of the company is not 
limited, the court has no power, under section 84, to 
grant an ii\j unction to restrain actions at law by 
creditors, against individual shareholders, in cases 
where the debts, in respect of which the actions are 
brought, were incurred before registration under the 
Joint-Stock Companies Act, 1866. If any error 
appear in the petition, in respect to the name or. 
style of the company, the court will direct the peti- 
tion to be amended in that particular. Re The 
VVel^H Potosi Lead and Copper Mining Company^ 29 
Law Tim. Rep. 314. 

PUBLIC COMPANY.-Voin^5tocA; company-^ 
Winding-up — Witness — Examination of— Evidence. — 
In examining a witness connected with a company 
which is being wound-up in the Court of Bankruptcy, 
relative to the trade dealings and effects of such 
company, it is not competent to inquire into the 
private circumstances of the witness at a period long 
antecedent to his connection with the company. 
Re The Metropolitan Bread Company {Limited) , 29 
Law Tim. Ren. ?<)9. 
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PUBLIC C0MPANY.-V(nn<-5tocA; Companies 
Act, ISS>6— Winding-up [vol. 8, pp. 175—177 ; ante^ 
pp. 61, 63]— iVacftce—iVoo/ of debU.^Bj 8. 99 of 
the Joint-Stock Companies Act, 1856, the court is 
empowered to make rules for regulating proceedings 
for the winding-up of companies in the Bankruptcy 
Court under the act, and it provides that subject to 
such rules the general practice of the Court of 
Bankruptcy shall apply to all proceedings under the 
act. In petitions to wind-up the affairs of a company 
in bankruptcy under the prorisions of the above 
Joint-Stock Companies Act, 1856 (19 & 20. Vic. 
c. 47), the court will not, at the sitting for the 
appointment of an official liquidator, admit any 
proofs, or allow claims to be entered upon the 
proceedings which require discussion, but will, in 
accordance with'the ordinary practice in bankruptcy, 
appoint a day for the proof of debts generally, «nd 
for investigation of such claims: SemhU, under sec. 
99 of the Joint-Stock Companies Act, 1856, the 
court has power to appoint a day especially for 
proof of debts. Re The London, Harwich, and Con- 
tinental Steam-Packet Company^ 29 Law Tim. Rep. 
315. 

CBIMIKAL LAW. 

EVIDENCE.— Deponfion— Witness too ill to iravd 
[vol. 3, pp. 139, 289, 327 ; 2 Id. 14].— If a witness 
has had an attack of paralysis, and is unable to hear 
or speak or give evidence, and his physician does 
not permit him to go about, his deposition may be 
read under the statute 11 & 12 Vic. c. 42, s. 17, 
though it would not endanger his life to travel or to 
be brought into court. The QtMdn v. Cockbum, 26 
Law Joum. M. C. 136. 

EVIDENCE. — Notice to produce secondary evi- 
dence, — To let in secondary evidence of a written 
document, there must in general be a notice to 
produce it. In an action of trover for a bill of 
exchange it has been held unnecessary to give 
notice to produce the bill. And the same has been 
decided in the following case, where the indictment 
alleged that the defendant stole a letter addressed in 
a certain manner. An indictment alleged that the 
prisoner, being in the employ of the Post-office, 
stole a post letter, &c., to wit, a post letter directed 
and addressed as follows, that is to say (setting out 
the address), which contained certain property, &c. 
At tlie trial, a witness having deposed that he 
employed a man to post a letter containing the 
property in question : Held, that he might be asked 
how that letter was addressed, although no notice to 
produce the letter had been given. Heg. v. Clube, 
8 Jur. N. S. 698. 

RESCUE.— Perjofi unUiwJuUy arrested.— ThoM^ 
a person may lawfully resist an attempted unlawful 
apprehension, yet the forcible rescue of a person 



from unlawful custody is illegal. Reg, t. Almey^ 
3 Jur. N. S. 750. 

'IBlAlt,--^Practice on crimxnal trials — Several 
prisoners — Order of defence [vol. 8, p. 405]. — ^Where 
several persons are indicted for the same offence, 
the order in which they should be called on to 
make their defence is not determined by the order 
in which their names stand in the indictment. Reg. 
Y. Holman and Poplett, 3 Jur. N. S. 772. 

TRUCK ACT [vol. 3, pp. 52, 330].— ^r<(/fe«r- 
Contractor — Artificer not hound to labour personally — 
15-2 Will 4, e, 37, s, 25 [stated vol. 3, p. 330].— 
The case of Ingram v. Barnes (3 Chron. 330) on the 
construction of the Truck Act, and its application to 
a contractor for labour, has been taken into the 
Exchequer Chamber, where the decision of the 
m^'ority of the Queen's Bench was affirmed. 
Reliance was placed upon the following expressions 
in the judgment of Parke, B., in Riley v. Warden, 
(2 Ex. 68), *^ That upon the true construction of the 
act it is to be taken as applicable to those persons 
only who strictly contract as labourers — that is, to 
such as enter into a contract to employ their 
personal services, and to receive payment for their 
service in wages ;" also, on the opinion expressed in 
the judgment of Maule, J., in Sharman v. Sanders 
(13 C. B. 166), ''that the sort of persons in those 
trades, who are meant to be protected, are persons 
who are hired to labour with their hands for daily 
wages, and not persons who contract to procure a 
certain quantity of work to be done, if they them- 
selves are not the persons who have to do any part 
of it." And the summing-up of Talfourd, J., in 
that case was said to be correct, he having told the 
jury ''that the plaintiff was not entitled to a 
verdict unless he was an ' artificer * under the Truck 
Act, and that they could not find that he was an 
artificer unless they should think it was proved 
affirmatively that he, being in the situation of an 
employer and contractor, was also a person whose 
personal service was an ingredient ia the contract, 
which the defendants would have had a right to 
enforce, and the absence of which they would have 
a right to complain of." The decision of the Exche- 
quer Chamber was, that a labourer or artificer who 
enters into a contract to do certain work at so much 
per foot, or per thousand, or the like, under which 
contract he may get the work done by other persons, 
and is not bound to bestow his own personal labour, 
is not within the protection of the iSruck Act, 1 & 2 
Will. 4, c. 37, so as to defeat a set-off for goods 
supplied at a shop in which the employer is inter- 
ested, in part payment of the wages or money to be 
paid under the contract. So held by the Court of 
Exchequer Chamber in affirmance of the decision 
of Lord Campbell, C. J., and Coleridge, J. (Erie, J., 
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dissenHente)^ in the Court of Qaeen^s Bench. Ingrom 
▼. Barnes^ 5 Week. Rep. 726 ; 29 Law Tim. Rep. 
297. 



THE LAW AND LAWYERS, 

By a '* P&OFB8BIONAI. MaN.** 



A work has recently been pnbliahed (or rather re- 
published, for it seems to bare been contributed at 
various times to some newspaper), entitled ** Our 
County Courts ; their Practice contrasted with that 
of the Superior Courts, with suggestions for Im- 
provement of both. With an additional Chapter on 
the Practice as to Real Estate. By a Professional 
Man. London : Partridge and Co.,*' which contains 
some remarks upon the state of the law and the 
profession which some of our readers mi^ like to 
read, and for this purpose we will furnish some 
extracts from the work. At one time we were in- 
clined to think that the work was not written by a 
professional man, but, on re- consideration, we are 
convinced that it is the production of a solicitor who 
must hav^ had some experience in the profession. 
In many parts the remarks upon the profession and 
practitioners are not complimentary, but we think 
that the writer has a good object in view, and, there- 
fore, that he must not be too severely criticised on this 
account. Speaking of the county courts, and the 
altered procedure of the superior courts, the writer 
says : '' The recent Act of Parliament, called * The 
Common Law Procedure Act,' has clearly shown 
that justice can be administered at a trifling expense 
to the people under the superiority, integrity, and 
impartiality of those who preside over the three 
courts at Westminster. It is a known and acknow- 
ledged &ct, that to obtain judgment against a 
debtor in the county court for a debt of twenty 
guineas, the creSiitor must actually expend in court- 
fees about six pounds, besides paying his attorney ; 
whereas, in the superior courts, he can arrive at 
the same conclusion for less than twenty shillings 
out of pocket ; and so it works in proportion for any 
debt hebw that amount in the County Court I It has 
become notorious, the monstrous advantage the 
county court gives in provincial places where the 
cdurts are held, for the exercise ( f petty tyranny and 
oppression, pubhcity and degradation, towards the 
parties litigant, according to the influence or weak- 
ness they severally carry, arising from a local know- 
ledge or local prejudices, aided by the fawning ad- 
vocacy of a shrewd attorney who may have what is 
commonly called (and dreaded) the ear of the court. 
It may be asked — How is this knowledge or pre- 
judice to corrupt the stream of justice ? I answer, 
in a variety of shapes — a most insidious poison inftised 
into the system imperceptibly by the smallest reptile. 



and the smallest puncture. The venom is safe to 
spread itself over the whole, and the fountain-head 
of justice becomes unwittingly corrupted. Look at 
the constitution of the court and its oflicers. Every 
county is divided into districts, and one judge pre- 
sides over the whole of the districts. He ought to 
be a stranger, but he may be one who had« up to the 
creation of the county court, held the appointment 
of judge of a borough, or some other peculiar and 
abolished court in that district ; if the latter, so much 
the more dangerous, because of his local knowledge, 
local friendship, local connections, and local pr^u- 
dices. The judge appoints his derks, sub-derkf| 
and bailiffs ; and who are the clerks and sub-clerks, 
generally attorneys, each residing and practising in 
his own district town. The clerk and bailiff know 
everybody in that district. The clerk has his clients 
and friends. His clerk and bailiff have their friends ; 
the tale of the suitor is told to his fiiend the bailiff, 
with no small amount of glossary — ^the bailiff tells 
the lawyer's clerk, and the clerk tells his master, 
who tells the judge, who embodies in himself the 
whole functions of jury and arbitrator ; and who is 
supposed to be governed by the evidence, and to 
adjudge accordingly. Let us, by the way, regard the 
clerk alone. Can anything prevent him firom abusing 
the judge's ear in a gentlemanly conversation about 
the length of the cause-list, and the time likely to 
be occupied? Is it impossible for a chance inuendo 
to escape ? Can you prevent him from describing his 
excellent friend and client as of known repute, high- 
minded, wealthy, and respectable, incapable of a dis- 
honourable action, and his opponent just the reverse 
in all things. Thus, then, such officers may be the 
means of throwing discredit upon such a sweeping, 
uncontrolled alteration of the law of debtor and 
creditor: — ^let the judge be ever so upright, you 
cannot take from the human mind the effect, to an 
extent, of these secretly conveyed, invidious, and 
wicked prejudices. I am sure it must strike the 
mind of every right-thinking person that thip system 
ought not to be suffered to exist. A judge who has 
so much power (for he has more than the Chief 
Justice of the Queen's Bench) ought to know no 
one in his judicial character ; and, to keep him from 
that knowledge, he should be a stranger holding no 
intercourse with the circuit clerks, who, under severe 
penalties, should not be suffered to approach him 
other than strictly to carry out the forms only of the 
courts to which they are severally attached. In 
dismissing from our present consideration the im- 
portance of separating the ofircial from the judicial 
functions of the inferior courts, let me call the 
attention of the public to the constant infringement 
of the Act of Parliament. There is a special section 
which prohibits, under a heavy penalty^ any officer 
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from being concerned in any manner for any 
suitor before the court, and no person but the suitor, 
or his counsel, or attorney is to be allowed to inter- 
fere in any proceedings. Now, it is notorious that 
some clerks do interfere and adyise, and they take 
upon themselyes to select the advocate to support 
the case before the court, should it become necessary, 
and no doubt sub rosa avail themselves of part of the 
emolument 1 they also permit persons, calling them- 
selves agents and accountants, who are pettifoggers, 
without the slightest legal or moral responsibility, 
to speculate upon the cupidity and fears of the public, 
and for the services rendered by the latter class of 
persons, they carefully avoid the scale of smaU pro- 
fessional fees allowed to a responsible party, and 
take to themselves in many instances as much as 
twenty-five per. cent, upon Uie amount received. 

With respect to the interesting subject of profes- 
sional remuneration for proceedings in the county 
court, the writer (pp. 34 — 86) observes: — *'The 
Legislature, in order to give to the people cheap 
law, has jumped from one extreme to the other in 
attempting to put an end to the exorbitant fees 
charged by some attorneys. The compensation al- 
lowed for actual and ardous trouble is of a character 
so contemptible that no man will, unless he regards 
his dient^s interest and reputation more than his oum^ 
enter these courts. The maximum amoimt of com- 
pensation for ail the labour bestowed in getting up, 
perhaps, a difficult case, attending the court many 
hours, examining a host of witnesses, and arguing 
some nice questions of law about a debt or demand 
under £20, is wretched indeed, and, wretched as it 
is, the j^udge will sometimes refuse to allow it. I* once 
heard a cause tried in the county court in the 
country ; the subjiect was an aggravated assault upon 
the wife of a poor man. A jury was empanelled 
(fortunately for the plaintiff)^ and the trial occupied 
six hours at the least in a densely-crowded court ; 
attorneys were employed on both sides; all the 
shrewdness of well qualified men was brought to 
bear upon this case ; artful and ingenious questions 
were devised, and put to the parties and their wit- 
nesses, in order to get out, or pervert the real truth ; 
and, after all the evidence on both sides had been 
taken, and the defendant's advocate had been heard, 
in a speech replete with legal tact and first-rate 
forensic acumen, the woman's advocate had his reply, 
and he gave it in a masterly manner, full of feeling 
and eloquence, utterly annihilating and scattering to 
the winds the hypothetical reasonings of his oppo- 
nent. The mist was cleared away, and the facts 
stoai forth unimpeachable. But the judge, in sum- 
ming lip the evidence to the jury, introduced, as is 
not uncommon, some observations of his own as to 
the probabilities and motives of the defendant, and 



he went the length of calling attention to the station 
in life of the plaintiff in regard to damages, so as 
evidently to show that had the matter rested with 
his Honour alone, the verdict would have been put in 
peril, or the compensation for a gross outrage re- 
duced to an amount much below that which had been 
demanded. The jury happened to be men of intelli- 
gence, and no doubt they thought, with the general 
audience, that the province was theirs to regard the 
force' of probabilities against unquestionable proofs^ 
and that it was their business to assess the amount 
to be given, and they gave their verdict for the full 
amoimt claimed. One bystander aaked another 
what he thought the plaintiff's advocate would be 
allowed for the exercise of so much talent ? * Five 
guineas, at the least,' was the enthusiastic ready 
reply. *■ You are mistaken. Sir,' said the other ; * he 
will be sUlowed ffUen shillings^ and out of that he 
has to pay his own travelling expenses.' That trial 
was to the attorney a positive pecuniary loss, and 
the court a degradation. The judge, had he been 
SQ minded, had the power to refuse him the Ids. ; 
but he had none to order the payment even of his 
railway fare. Not so in the superior courts. In 
either of them he would have obtained a profit of at 
least £20 and his expenses^ besides a fee to counsel, 
upon whom would have devolved the great labour of 
the triaL Is this consistent? By a parity of rea- 
soning, if the one allowance is too large^ surely the 
other must be too small. In the one he gets £20 for 
merely getting up the case, and becoming very little 
more than an ordinary spectator of the fight, while 
in the other he gets 15b. for all the labour firom the 
beginning to the end, and out of that he must pay 
his own personal expenses. Will any one contend 
that both are right ? Tradesmen may differ in the 
price fixed upon some particular article : the one 
may exact a large profit, the other may be content 
with a moderate one. Such dealings soon explode. 
Ought not the price of law to be compensatory, and 
not extravagant. It amounts to more than a case of 
absurdity as it now stands. Why not adopt the old 
maxim. Medio tutissimus ibes^ and let the amount of 
payment be decently regulated, taking for its basis 
the principle of that maxim." Returning to the 
subject in another part of the work (pp. 45 — 50), the 
writer observes : — ** I hope I have now satisfied the 
reader that there exist inconsistencies and unintelli- 
gible, insufficient, and useless formalities in all the 
courts. If the practice of the county court is de- 
fective, that of the superior court is equally so ; and 
the whole, under proper and efficient workmen and 
artisans u;Ao understand their business j might be brought 
to such a state, that scarcely any mystery or matters 
complicated and unintelligible need exist at all. I 
admit it will be a Herculean task to lick the great 



Skft. 1, 1857.] 



THE LAW CHRONICLE. 



101 



bear into anything like shape, but it can be donei and 
if it can be done, then let it be done, and done 
qoickly, and by that means let the suitor have justice 
in a straightforward manner, and at a reasonable price ; 
but the question of what is a reasonable price is a 
matter requiring almost as much attention as the 
character and nature of the labour required. Pro- 
fessional men must live by their profession, and in a 
respectable manner; their education and talent 
command respect, and their reputation should be 
a safeguard from reproach. IRie judges are erer 
ready to punish, as a &ult, the most trifling offence 
of an attorney, committed in his character of attorney. 
The public being by that means protected, surely no 
respectable man wHl deny to a respectable practi- 
tioner a corresponding protection, in the shape of 
gentlemanly treatment and fiiir compensation. Have 
regard to the salaries of public officers, and the 
leading clerks of large banking and other establish- 
ments, and tek any one of them if he would be 
content to dance attendance for a whole day at 
Westminster, and that, day after day, for a fortnight 
together, for a fee, according to the business, rang- 
ing between 6s. 8d. and 203. The interest of the 
suitor and his family rests upon the watchfiilness and 
seal of the attorney ; his legal attainments, and his 
hours of care are thi^ paid for, bearing a miserable 
comparison to thp self-important banker^s clerk, 
whose day of usefulness, begins at nine, and ends at 
fiye o'clock. I have not the least doubt many per- 
sons have been struck with astonishment at the 
enormous sums said to have been paid for lawyer's 
bills, but those persons have never troubled them- 
selres to inquire how much of those bills has been 
paid to counsel, witnesses, surveyors, auctioneers, 
and fees at the public offices, upon every step taken 
in a cause. Li a recent case the lawyer's bill was 
taxed at £95. The business had occupied four 
' months in hard mental work, and the out of pocket 
amounted to upwards of £70. . Why, a journeyman 
blacksmith would have earned and received more 
money in the time, without the necessity of a good 
coat, and other things in keeping with it. Bear with 
me a little while ; there are good men and bad men 
in all trades and professions, and the law has its 
share of both. The bad man schemes to improve 
his fees, but the good man despises such trickery. 
Look at the everyday practice as to briefs for counsel 
upon a trial ; the unprincipled attorney will intro- 
duce the veriest trash, because he knows he is to be 
paid by length, and the taxing officer is safe to reduce 
thcU length, with yery little regard to the important 
matter. The |9nnci/?/eJ attorney prepares his brief, 
containing nothing but rkaiter material to the case; 
the one shares the &te of the other ; and if both 
should happen to be of the same length, the chances 



are, that both would be reduced the same number 
of sheets, so that the unprincipled man, by his trash, 
covers his material portion, and congratulates himself 
that he l^as hoodwinked and out-witted the master, 
who sometimes, from slender experience, exercises, 
somewhat unjustly, the hackneyed and abused word 
ditarttion; and the attorney who has acted with 
honest zeal becomes, in this manner, cheats of his 
feir compensation, and returns to his office thoroughly 
disgusted. This is not an imaginary case : and it is in 
this manner the aealous, honest, hardworked, inde- 
fatigable attorney is treated, and his only dependence 
for fiur remuneration is upon the liberality of his 
client, who seldom opens his purse for a gift, beyond 
that which the rules and practice allow. But the 
brief, portion is not the only one by which the 
attorney is iU used. It ol^en happens that a sum- 
mons before a judge at chambers is made returnable 
at eleven o'clock in the morning, at which hour he 
must attend, and he may be kept waiting until three, 
four, five, six, and sometimes seven o'clock in the 
evening ; and for those hours collectively, he is en- 
titled' to a fee of 6s. 8d., and no more, and so an 
attorney's day is lost, which ought at least to be 
worth two guineas to him. Take the case of a trial . 
at Westminster, or the important and awful one that 
took place, a short time since, at the Old Bailey. 
A serjeant-at-law, one of deservedly high standing 
as a senator and advocate, was the leading coimsel 
for the defence, for which he received, with his brief, 
a fee of three hundred guineas, and an additional 
five guineas for every day engaged after the first day - 
of course the attorney must- be in attendance during 
the whole of the trial ; and, for each day so occupied, 
deprived of eveiy chance of earning one single 
shilling elsewhere, he would be allowed only one 
pound, and to render the matter more truly absurd,, 
the learned Serjeant's clerk was paid five per cent, 
upon the amount of his master's fees, for the immense 
trouble of taking in the brieC and receiving the 
money, and taking care of the chambers, and the 
gratuity so given to the clerk for no trouble' what- 
ever would be allowed upon taxation ; so that, as- 
suming the trial had lasted but one day, the counsel's 
clerk would i^oc^Let fifteen pounds fifteen shillings, and 
the attorney one pound; of course the attorney in 
that matter got better compensation, or sad, indeed, 
would be the reflection upon the client who had so 
rewarded the great ability and untiring zeal of- one 
so eminently an ornament to his profession, ho^vever 
.painful might be the battle he had to fight, or its 
miserable result. 

*^ The non-legal reader will be soon able to under- 
stand why lawyers' bills carry in the total frightful 
figures ; he will see that the amount is not, as is 
often jocularly said, all profit ; the payments out of 
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pocket are enonnous, and must be made in cash 
down. Counsel give no credit ; if an attorney owes 
a guinea, his life is hunted out, unless he pays it. 
The officers of the court give no credit — they cannot : 
the attorney is the only one to give credit, and he, 
in the exercise of a fellow-feeling, often suffers a 
'loss because his client may have been over-reached 
and plundered. Debase not, abuse not, the de- 
serving man who devotes his days, and nights, too, 
to the service of him who has intrusted his interests, 
his hopes, and expectations to the care and protection 
of a h^h-minded, intellectual, and talented member 
of the legal profession, but rather join in reproba- 
tion of a system that has for its object a miserable 
reward for duties well discharged, assessed by one 
who, imder the cover of discretionary powers and a 
large salary, pays more regard to quantity than to 
merit, and stultifies all argument by referring to a 
prevailing rule, which gives a fixed fee for an item 
not worth a fifth part, and no more than the same 
fee for hours of trouble and labour ; substantially 
worth five times the amount allowed. Why should 
the suitor pay for work existing in fiction, or next to 
worthless, and not pay reasonably for labour well 
bestowed? The system is bad — ^it disgraces the 
court, the officer, and the attorney ; it has a canker 
about it, and requires eradication by a sharp knife, 
and a steady, experienced hand. It can be done, 
and because it can be done, it ought to be done, and 
by that means remove one of the pernicious uses and 
abuses of the superior courts of common law I ! 

In chap. S, the writer gives an amusing account of 
a sale by auction, in which the respective parts of an 
auctioL2er and a puffer are well described, and 
which ends in one Jacob Stiles becoming the 
purchaser of a valuable property **only 85 per cent, 
beyond its value, consisting of a miserable delapi- 
dated building, misnamed a house, with the full 
quantity of inferior land, having upon it a few 
stunted oak-trees, fit only for firewood,*' &c. Then 
comes a scene with a professional traitor at the 
auction rooms, which we shall allow ** a professional 
man," to describe in his own language, premising, 
however, that we think such cases cannot be of 
frequent occurrence : — " Directly the lot is knocked 
down, the auctioneer politely inquires the name of 
the purchaser, which, being given, the dealer in the 
general line is invited, by a smirking gentleman 
seated below the rostrum, to sign an agreement, 
ready printed at the foot of a particular and condition 
of sale, expressive of the fact that Jacob Stiles has, 
by public auction^ become the purchaser of the 
esti^e mentioned in the particulars, at the sum of 
£350, subject to the conditions of sale, and that he 
has paid £35 by way of deposit. All this being 
completed, he is then asked to name his solicitor, to 



whom the abstract of title may be sent Abstract 
of title and solicitor is all Greek to the vendor of 
soap, sand, and candles. ' I have no solicitor,' is 
the answer. ' Have you not ?' observes the smiling 
clerk, ^ what a pity I Well, never mind. I ¥nll see 
what I can do for you. Mr. Pluck,' addressing a 
gentleman in black who happens to be conveniently 
seated, * how apropos that you are here. Mr. Stiles 
wants a solicitor to carry out this little purchase. ' I 
am sure you will do it at as little expense as any 
one.' * Certainly,' observes Mr. Pluck, patronia- 
ingly, to Stiles. * We don't want to waste money in 
these days. Economy is my motto in all things.' 
^ How much do you think it will cost me ?' inquires 
Stiles. 'Cannot say, exactly,' is the reply; 
' depends so much upon .circumstances.' * Will you 
fix a fig^e. Sir ?' anxiously asks Stiles. * A figure, 
my dear Sir 1 A fig^e ?' indignantly remarks Mr. 
Pluck. * Listen to me. Sir ; did I not say economy 
should be the order. My reputation, even with my 
friend here (looking at the clerk), is worth some- 
thing. Never trust a lawyer who stoops to a bargain. 
No respectable office unit do it. I, Sir, am above such 
practices. I expect to be paid for services usefully 
rendered, and that is all. You live by your busi- 
ness, and I hope to do so by mine, and that is. the 
extent of my requirements.' This argument becomes 
too much for Stiles, and he succumbs, simply 
observing, * You will do it as cheap as you can, Sir,' 
and the other replying, ' depend upon it I will not 
incur one shilling expense not warranted by the 
rules of the profession to which I have the honour 
to belong.' 

" The gudgeon has taken the bait, it is true, but he 
is not yet hooked. The auctioneer's clerk knows he 
will have & feeling out of the transaction, as between 
himself and his fHend Pluck ; he therefore must do 
his part to secure the client. * Mr. Stiles,' he 
observes, 'here is the duplicate of the contract 
signed by the vendor's agent It is my business to 
give it to you, and you can give it to whom you 
please,' looking hard, and inclining his hand to Mr. 
Pluck. ' I shall want it, Mr. Stiles,' observes the 
lawyer, 'to consider the conditions.' 'Certainly,' 
says the clerk. 'Of course,' says Stiles; and he 
hands the instrument, the only evidence he has of 
his contract, to Mr. Pluck, and that fact puts 
beyond doubt the relation of solicitor and client, and 
within one hour from that time two fees stand upon 
the lawyer's books to the debit of the dealer in the 
general line: Attending taking instructions, and 
attending at the Stamp-office to get agreement 
stamped ; amounting, together, to one pound. 

" The gudgeon is now hooked. Jacob Stiles is 
exposed to be again plundered, because he may, 
perchance, have picked up a hanger-on of an auction- 
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room, a claas of beings who, without character or 
principle, freqnent all public rooms, courts, offices, 
and prisons, seeking whom they may devour, and 
who take from miserable humanity the last shilling 
that can possibly be raised, under the pretence that 
it is to be applied to some imperative call, existing 
only in the fertile imagination of the plunderer ; or, 
if a cause should exist, it is seldom, if ever, applied 
to the purpose for which it has been provided. 

^' Having placed the purchaser of an estate at public 
auction in the hands of his legal adviser, I shall 
dismiss from further consideration the circumstances 
under which they were introduced to each other, 
and treat the matter as an every-day business trans- 
action; premising, that my pages are not written 
exclumvely for tiie information of those learned in 
the law, because I feel that would be an act of 
supererogation on my part, although some men in 
that department may not have had a great deal of 
experience, and, therefore, it may be possible for 
anch men to collect a few crumbs of knowledge for . 
their future guidance. My aim is universal, and in- 
tended to inform, I hope successfhlly so, the citizens 
of the world generally ; and if I succeed in one single 
refiirm, I shall be much gratified ; but to proceed. 

*' The solicitor having possessed himself of the 
jMtrticvlars and condUUms of sale, peruses ihe latter 
with extraordinary attention, and he finds that great 
care has been bestowed, so as to meet impossible, as 
well as possible, objections to title, and to shut out 
all chance of enabling aa unwilling purchaser to 
escape from his contract ; and some of them are so 
ingeniously firamed, as actually to let in the pro- 
bability, that in the course of the completion of the 
transaction, the man who sells may claim fh>m him 
who buys -part of the expense attending* the inani- 
lestation of the right to sell at aU; this may appear, 
to the non-legal reader, almost an anomaly, or a 
robbery, or an absurdity ; but nevertheless it is so, 
as I shall presently show. 

'* We leit the solicitor considering the conditions of 
sale, and before he allows himself to proceed one 
step further, he must have an interview with his 
client ; he therefore writes to him to attend at a 
given hour the following day; in the meantime he 
is fbmished by the vendor's solicitor with an abstract 
of title; he dips but a very little way into the 
bundle of papers he has been supplied with, and to 
his mind confusion becomes more confounded; he 
finds the proper^, not a great many years since, 
had formed part of a large baronial estate ; he drops 
the papers in utter despair, because he admits to 
himself the consideration of such a mass of complica- 
tion exceeds his intellectual and legal attainments. 
The morrow comes, and so does the client; the 
solicitor opens with a perfect broadside. 



(« * My dear Sir, what have you been about ? oh, 
that yor had seen me before you went to the auction 
mart. It is awM.* 

>^ * What do you mean?' says the terror-stricken 
client. 

** * Mean,' replies the lawyer, * why your purchase 
is worse than' an investment in the Royal British 
Bank, or in Russian railway shares.' 

^* ^ Fray expl^. Sir,' urged the unlucky purchaser. 
'What is the difficulty? at worst I can only lose 
my deposit.' " ' Nonsense, man, the conditions are 
too stringent for that; the .ninth condition declares, 
that if the purchaser fails to complete his contract 
within the time fixed upon, he shall forfeit his 
deposit-money to the vendor ; but that is not all, for 
he is to be at liberty to re-sell in any way he pleases, 
and the loss occasioned by the second sale is to be 
paid by you, as ascertained and liquidated damages. 
Another condition provides that you are to pay the 
vendor'M solicitor for all searches and certificates of 
births, marriages, and deaths, and evidence of 
intestiffies, indentities, itdministrations, office-copies, 
and the Lord knows what else, and what it will 
amount to is beyond my comprehension.* 

'* 'But nothing of the kind may be wanted. Sir.* 
remarked .poor Stiles. 

" • Wanted, indeed,' rcpHed Mr. Pluck, •! pity your 
ignorance ; look at that mass of paper (pointing to 
the abstract), full of such things. The pedigree 
and title of Lord Wasteall.' ' What is to be done. 
Sir ? I don't understand such things, and you do,* 
observed the frightened client. ' You ask me, Mr. 
Stiles, a. plain question. What is to he done f A 
desperate disease requires a desperate remedy. 
Hand me over £10, and I will lay the abstract before 
a 'shrewd conveyancer of my acquaintance, wi^ 
instructions to advise an unwUKng purchaser, and if 
there is a defect, he is the man to find it out, and by 
that means you may get out of the contract alto- 
gether.' This was agreed upon, and the abstract 
went to the conveyancer accordingly. 

" In a few days it was returned with an advising 
opinion, to the effect that the third condition pre- 
cluded the purchaser from calling, except at his 
own expense, for any evidence of title anterior to 
the vendor's purchase deed ; that deed being little 
more than twenty years old, did not in hitf opinion 
afford a possessory title under the Limitation of 
Action Act, because there might exist legal disabili- 
ties, such as absence beyon<l sess, marriage, infancy, 
or lunacy — ^Mr. Stiles ought therefore to avail 
himself of a portion of the ancient title, beginning 
with the settlement .upon the marriage of Lord 
Wasteall, in 1805. There would be but little 
difficulty in tracing the issue of that marriage^ if any 
had ever existed;^ and should that discovery be 
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made, the trustees had no power to sell, and,, conse- 
quently, there would be a fraudulmt assumption of 
tide upon the faee of the abstract^ and the contract 
might then be rescinded. Upon the whole, he 
would advise the purchaser, having regard to the 
smallness of the purchase, to expend a few pounds 
In the necessary inquiries amongst the old tenants 
of Lord Wasteall; Obtain from one of them a 
statutory declaration of the non-existence of issue of 
that marriage, bearing in mind the growing security 
by lapse of time arising, from adverse possession, 
and, in case of sale, to take care to protect himself 
by equally stringent conditions. 

V* Mr. Pluck's mind was amazingly reHeved bj the 
opinion. He lost no time in-sending for Mr. Stiles, 
who readily concurred in' the propriety of the latter 
portion of the advice. Mr. Pluck took a country 
trip, and after being absent two days returned with 
the necessary evidence. The perusal of the volu- 
minous abstract, and the instructions to the convey- 
ancer, and the payment of his fee, exhausted poor 
Stiles' £10, and left bun debtor to Pluck a further 
£10 at least, independently of the country trip, in 
respect of which the generous solicitor may, probably, 
in the winding-up of the matter, make some allow- 
ance.'' 

The writer then gives a description of the prepara- 
tion and settlement of the conveyance, for which we 
have not now room, though, perhaps, in It subse-- 
quent number we may give his remarks, as they are 
open to observation, and will, we think, be easily 
shown to be erroneous. Li &ct, the writer is pos- 
sessed with the mania now getting so common that 
deeds contain, for the greater part, . unnecessaiy 
matter, and that the recitals, covenants, &e., may li^ 
safely and properly dispensed with; But we Would 
warn the practitioner against following such advice* 
and we are satisfied, as before stated, that the more 
judicious course is to shorten the present forms as 
fkr as consistent with safety, rather than reject them 
altogether. And* especifdly should a solicitor be 
cautious in this respect, for otherwise he may find 
that he is incurring a personal riBk which his client 
may be only too happy hereafter to avail himself of : 
if any such alterations are to be adopted, let the 
irresponsible part of the profession — ^the counsel 
learned in the law — set the example; but this is 
not likely to happen, as the latter are too well aware 
of the value of recitals and covenants. 



THE BAR AND THE PRESS. 



Lawyers must always be unpopular in a commu- 
nity whilst there are rogues among the latter, and 
this for a very obvious reason. The press, too, is 
rather jealous of the prerogatives of the bar, espe- 



cially when the latter, in the discharge of their duties, 
find it necessary to mention either the press collec- 
tively or any of its writers, llius a complete fer- 
ment has been created 'by a remark made by Mr. 
Edwin James in the course of the recent disgraceful 
trial of Lyle v. Herbert. In commenting upon the 
evidence of one of the witnesses, in connection with 
a revoltingly absurd mechanical figment which had 
been devised, and called an ** indicator," Mr. James 
took occasion to say that a man's giving evidence in 
a trial for adultery was no reason for his being dis- 
credited as a witness, for that one of the most emi- 
nent statesmen of the day, a person as distinguished 
by his talents as by his social position, had some years 
since undertaken a voyage to Italy for the purpose 
of collecting evidence to enable a certain noble duke 
to' obtain a divorce from his wife. The statesman 
here alluded to was Mr. Gladstone, who, it will be 
remembered, gave evidence before the House of 
Lords in the melancholy divorce case of the Duke 
and Duchess of Newcastle, then Lord and Lady 
Lincoln. Mr. Gladstone, in his place in the House 
of Commons, distincUy denied that he had taken 
any journey for such a purpose, that he had gone 
out of his way to collect any evidence, or that he 
had done any more than give, as he was compelled 
to do, such evidence before the House of Lords as 
he had involuntarily become possessed o£ Mr. 
Edwin James writes to Mr. Gladstone, to inform 
him that his speech at the trial is inaccurately 
reported; that he never intended to institate a 
psrallel between the disreputable 'indicator" wit- 
ness and the author of the article on Homer in the 
last number of the Q^arterly; and that the sentiment 
which he in^nded to convey to the jury was, ^^that 
a man of the highest position and most unsullied 
honour might, from feelings of firiendship and. from 
the most sincere motives, lend assistance to another 
in procuring the evidence essential to obtain a sepa- 
ration fh>m the wife who had dishonoured him, and 
who he believed was no longer worthy to bear his 
name." Mr. James suggested that it was due to 
himself and to Mr. Gladstone that the latter should 
read this letter in his place in the House of Com- 
mons. The ex-Chancellor of the Exchequer replied, 
refrising to accede to Mr. Edwin James's request. 

So far the matter might have been supposed to 
have come to an end; but in step the press, and 
indulge in a* series of injurious attacks on Mr. 
James, and not content with that the whole bar is 
arraigned by these voluntary champions. One 
writer thus discourses : — ^'An end, as fiur the chief 
actors are concerned, but not so with those trouble- 
some inquirers who are apt to endeavour to draw 
morals from all things. The moral we draw from 
this correspondence is, that in Mr. James's proceed- 
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ings we have another iiutance of that duly-in- 
creasing evil — ^the licence of the Bar. It must 'be 
plain to all that Mr. Edwin James distinctly reite- 
rates that which Mr. Gladstone emphatically denies ; 
and his asking the latter gentleman to read a letter 
containing that reiteration in his place in Parliament 
is about as cool a proceeding as that of the soldier at 
Rochester, of whom Mr. Dickens tells us in * Pick- 
wick/ and who, being refused more liquor by a bar- 
maid at a 'tavern, drew his bayonet and wounded the 
girl in the arm, but came down the next morning, 
and in the most friendly manner expressed his wil- 
lingness to look over the matter and say no more 
about it, if she would stand another glass. Not 
that, til re Gladstone, Mr. Edwin Jam'es offers by 
any means so very gross an instance of bar-licence. 
Every trial at an assise town, every argument on an 
election petition, every cause in Westminster Hall, 
furnishes us with abundant sampled of the coarse 
vituperation, of the cowardly bullying of defenceless o 
witnesses, of the sorry jestings, the unwarrantable 
deductions, and the unfkir arguments which many of 
our leading counsel seem determined to substitute 
now for the learning, the eloquence, and the wisdom 
of the bar as it was. It would seem as though the 
spirits of the old bullying judges — the Jefferys and 
Bartholomew Showers, and, at a long distance it 
must be admitted, the EUenboroughs and Bayleys, 
expurgated from the bench, had taken refbge within 
the bar. Statements are made respecting absent 
individuals, often reflecting in the most serious man- 
ner upon their private character; questions are 
addressed to witnesses which are as impertinent as 
they are illegal ; and the most unjustifiable attempts 
are made to coerce not only the witnesses but the 
jury. The' position of an English advocate is one 
so honourable and fbll of such weighty responsibility 
that it must be a matter of poignant regret to all 
who wish to see righteously administered the purest 
and noblest code of justice in the world, that the 
forensic profession should number among its mem- 
bers barristers who convert the recognised liberty of 
the bar into licence." 



DEBATmG SOCIETIES. 



Ths Bxbmzngham Law Studsntb' Sooisty. 
August 19, 1S57.— 'Moot Point, No. 229. 

A., at the request of B., pays to C. a sum of money 
lost by B. to C. at an illegal game. A. having a 
fhll knowledge of that fact, can A. recover the 
amount from B. ? 

It should be oljserved that at common law all 
gaming and wagering was regarded as lawflil so long 
as it did not militate against the rules of public 
morality, public policy, or public decency. Under 



this state of things the Legislature interposed, and 
by a statute passed in the 3drd year of Henry the 
Eighth, defined such games as tennis, dice tables, 
cards, bowls, clash, coy ting, &c., to be unlawful, and 
imposed certain penalties- therein named. This was 
followed by the 12 Geo. 2, c. 28, prohibiting lot- 
teries, and the games of ace of hearts, pharoah, 
bassett, and haiard ; by the 13 Geo. 2, c. 19, pro- 
hibiting passsge.and all other games with dice (ex- 
cept backgammon) ; and by the 18 Geo. 2, c. 34, pro- 
hibiting the game of rolypoly or walet. The above 
statutes having declared certain games unlawful, 
the Legislature again, in order to defeat any security 
given for money won at gaming, passed the follow- 
ing acts :— 16 Chas. 2, c. 7 ; 10 WiU. S, c. 1 ; 9 Anne, 
c 14, and 11 Anne, c. 1 ; and thus rendered such 
securities void. 

Mention should also be made of the act 19 Geo. 
3, c. 37, and 14 Geo. 3, c. 48, prohibiting wagering 
policies on ships ; the Stock Jobbing Act, 7 Geo: 
2, c 8, and the recent act, 8 & 9 Vic. c. 109. 

The Qioot point of course involves any one of the 
above prohibited games, the question being argued 
mainly in connection with the following cases — 
Alcenbrook v. Hall (2 Wils. 309), that an action 
lies to recover money paid by the plaintiff at the 
defendant's request to a person to whom the de- 
fendant had lost the amount on an illegal bet upon 
H horse-race. Bargean v. Walmsley, 2 Strsfige's R. 
1249). Not illegal to lend money to a party for the 
purpose of his paying a gambling debt. These two 
cases are clearly in support of the affirmative. Then 
foUows Oanan v. Bryce (8 B. & A. 179), where it 
was held that money lent for the purpose of settling 
losses on illegal stock-jobbing transactions could not 
be 'recovered back, and byM'Kinnell v. Robinson 
(7 L. J. R. Ex. 149), that money lent for the 
purpose of playing an illegal game cannot be re- 
covered back. From the judgment of the court in 
the last case, Alcenbrook v. Hall and Bargean v. 
Walmsley may be considered as overruled. There is 
also Webb v. Brooke (3 Taun. 6) in the negative. 
Knight V. Cambers (24 L. J. R. C. P. 121), and 
Oulds V. Harrison (same vol. Ex. 66), — arguments 
on the pleadings as to the operation of 8 & 9 Vic. 
e. 109, in connection with stock-jobbing transactions, 
which that act merely renders void, and not illegal. 
By Vameyv. Hickman (17 L. J. R. C. P. 102) 
money deposited with a shareholder to abide the 
event of a wager on a trotting match may be re- 
covered back before payment to winner (see also 
Martin v. Hewson, 24 L. J. R. Ex. 174. 

From a reference to the above cases and others on 
the subject, it is now pretty well established that 
any contract springing from an illegal transaction 
with notice and in aid thereof, wiU efiectually pre- 
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elude the party lending his money from recovering 
again in an action for money paid. 
The meeting decided in Uie negative. 

A. FSBEDAT, Corresponding Secretary. 



Law Students' Mutual Corbespondino 

Society. 

The objects of this society are to provide a uni- 
versal system of intercommunication amongst the 
law students of this kingdom, and by that means 
enable them to render mutual assistance in their 
studies, and so promote feelings of friendship and 
unanimity between themselves, and stimulate their 
exertions in preparing for the honourable profession 
of the law. 

The society consists of honorary and ordinary 
members. Honorary members being barristers, 
attorneys, and solicitors, or any other gentlemen 
connected with the profession, who become donors 
of half-a-guinea.^ Ordinary members being articled 
clerks, who shall contribute an entrance fee of 
2s. 6d., and an annual subscription of 2s. 6d. 

Fourth Annual Report of the Committee^ presented to 
(he Members^ April 9, 1857. 

It is with pleasure your committee are enabled to 
announce in this their fourth annual report, the 
continued success which has attended the operations 
of the Law Students' Mutual Corresponding Society 
during the past year ; and placed upon a still firmer 
basis such a systematic mcians of intercommunica- 
tion between the junior members of the profession 
as cannot fail to prove most beneficial to those who 
may avail themselves of the advantages it ofiTers. 

The society now consists of nearly 100 honorary 
and ordinary members; a considerable increase 
since last year, notwithstanding the secession of 
many of the older members from the ranks of the 
society, their terms of articles having expired, and 
the active duties of the professional life into which 
they have entered rendering it impossible for them 
to devote the requisite time and attention to the 
papers of the society. It is, however, most gratify- 
ing to your committee to state that in nearly every 
instance of withdrawal they have received letters 
speaking in the highest terms of the great advantages 
derived by the writers, whilst members of the 
society ; one of the mosl convincing proofb that it 
is really a most material assistance to the articled 
clerks in their studies, and most deserving of their 
support. 

The growing importance of the society has been 
manifested during the past year by the establish- 
ment of a quarterly journal circulated amongst the 
members, containing, in a digested form, the most 
important discussions of the society, besides other 



articles of utility and instruction to the law stndent ; 
and your committee cannot here omit to express on 
behalf of the society their warmest thanks to those 
gentlemen who have undertaken the labour of pre- 
paring and editing the contents of the journal, which 
your committee feel will be productive of immense 
advantages to the members of the society. 

Your committee regret that the steps taken to 
organise a London section of the society, for viva 
voce discussions, did not meet with that encourage- 
ment which had been anticipated, and that the 
meetings were in consequence discontinued; they 
hope, however, at some future time to see the 
section revived, and would earnestly reconmiend the 
consideration of such a course to the members of the 
society now residing in the metropolis. 

Your committee deem it advisable to draw the 
attention of those articled clerks who are not at 
present aware of the existence of the society, to its 
principal features and objects. It is designed — first, 
as a means of firiendly intercourse, and for the 
purpose of engendering feelings of unanimity and 
friendship amongst articled clerks generally through- 
out the kingdom ; secondly, to supply the wants of 
a Debating Society in small towns by affording a 
medium for the written discussion of moot points on 
legal subjects, and the composition of essays ; and 
thirdly, by the same means, to fiimish opportunities 
to the student to apply principles to practice, and 
thus assist him in obtaining a practical knowledge of 
his profession ; and your committee feel justified in 
asserting that every member who, actuated with an 
earnest desire for self-improvement, will give his 
fiill attention to the papers of the society, cannot 
fail to acquire an extensive and varied knowledge of 
the law. 

With regard to the financial position of the 
society, your committee feel pleasure in stating, that 
after defraying all the expenses of the past year, an 
ample balance remains to the credit of the society. 

For the Committee, 
Charles B. Oilman, Hon. Secretary. 

Norwichy August^ 1857. 



MOOT POINTS. 



No. 9.— TFt7f— Potwr to Sell. 
Testator, by his will dated in 1793, gave unto his 
wife certain real estates in B. during her life, and 
after her decease. ^^ His will was that the said real 
estate should be sold, and the money arising firom 
such sale to be divided amongst his children A. B., 
C. D., E. F. (a feme covert), and G. H., in equal 
portions ;*' and he appointed his wife his executrix. 
The wife died after the testator, but without having 
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proved the will. By indentures of lease and release, 
executed in 1810, afler reciting in the release the 
above-mentioned facts, and that the will was intended 
to be forthwith proved in the Consistory Court of 
L., by A. B., the eldest son of the testator, as admini- 
Btrato de bonis non^ with will annexed, the said real 
estates were conveyed by the said A. B., C. D., E. 
F. and her husband, to 6. H. in fee. By a recital 
in a more modem deed, it appears that the will was, 
subsequently to the conveyance to the said G. H., 
proved hy him in the Prebendal Court of B., as 
administrator, with will annexed. Is the title a good 
one ? I think it is. There is no donee named in 
the will to exercise the power of sale, and it is con* 
tended, on the authority of Bentham v. Wiltshire 
(4 Madd. 44), that sudh power would not vest in 
the executrix. If this view is correct, A. B., the 
heir at law, would be the proper person to convey. 
If any correpjpondent thinks the point worthy of his 
attention, I shall be obliged by his opinion. M. 

No. 10. — Surveyor of Highways — Books. 

The surveyor of a highway lost a book which con- 
tained entries of his receipts and payments as sur- 
veyor, and which he was bound to deliver up to his 
successor in office pursuant to 5 & 6 Will. 4, c. 50, s. 
42. This he was required to do, but failed in doing, 
and was, therefore, summoned before the magistrates, 
and fined £5 and costs, which he paid. Afterwards 
he was again required to deliver up the book, and 
having made default in so doing, was a second time 
summoned before the magistrates, and fined £6 and 
costs. Have the magistrates power^ under 6 & 6 
Will. 4, c. 60, 8. 4Sy to convict a second time? 

W. B. C. 

, No. 11, — Bankruptcy — Creditor's remedy, 

A., B., and C, carrying on business together as 
engineers, dissolved partnership as far as A. was 
concerned, and notice of dissolution was advertised 
in the Gazette^ and A. assigned his eflTects in the 
partnership to B. and C, who continued the business 
in partnership, and covenanted with A. to pay and 
satisfy the debts and engajy^ements of the old firm. 
B. and C. becoming bankrupts, have the creditors of 
A., B., and C. any and what remedy against the 
partnership effects of B. and C. ? or, if not, what 
remedy have they? P. G. A. 

No. 12. — Married woman. 

A., a married woman, is living apart frbm her 
husband, who has spent all he possessed, and is 
unable to maintain ^er. A.'s friends refuse to assist 
her, and she is at present almost destitute ; she ^U, 
however, be entitled to a considerable property, 
which has been settled to her separate use^ free from 



the debts and control of her husband, and with a 
clause against anticipation, on the death of her 
father. Under these circumstances, A. applies to B. 
to advance her money for. the purpose of procuring 
necessaries, which B. does, and takes her promissory 
note as a security. Is A. or her husband, or both, 
or will A.*s separate estate, on falling into possession, 
be liable for the repayment of the amount so ad- 
vanced ? And is the promissory note signed by A. 
of any force whatever ? A few cases, with corre- 
spondents* opinions, will be acceptable. Z. 



THE MONTH'S SUMMARY. 



Conveyance to Burial Boards — Inrohnent not requi' 
site. — ^In an article in the Jurist, the question is 
considered, whether conveyances to buriid boards of 
lands purchased by them for the formation of burial 
boards require to be inrolled luder the so-called 
Mortmain Act, the 9 Geo.. 2, c. 86 ; the answer is in 
the negative, though it is admitted that there are 
dicta in several cases which afford ground for a 
different conclusion, especially if the provisions of 
the Burial Board Acts were not too strong to be got 
over. The 25th sec. of the 15 & 16 Vic. c. 85 (for 
regulating burials in the metropolis, extended to 
the country by the 16 & 17 Vic. c. 184), enacts, that 
*' every burial board shaU, with all convenient speed, 
proceed to provide a burial ground for the parish or 
parishes for which they are appointed to act, and to 
make arrangements for facilitating interments 
therein ;" thus making it imperative on the board to 
provide a burial ground. To facilitate the doing 
ihisy the 27th section incorporates the greater part 
of the Lands Clauses Consolidation Act. Among thQ 
sections so incorporated is the 7th, which enlarges,^ 
in the most extensive manner, the powers of parties^ 
disposed to sell to "the promoters of the under- 
taking ** — 1. e., to the board. It enables trustees,, 
tenants for life, and others, to sell and convey to the 
board, thus giving them a statutory power to sell 
what is not their own ; and this section has received 
a liberal construction, for an instance of which see 
Jn re The Cuckfield Burial Board (18 Beav. 153). 
It would be a singular state of things if these 
extraordinary statutory powers to convey to a 
particular class of charitable bodies should be held 
subject to a restriction on the right to convey to 
charity generally. But the matter does not rest 
here. The 8l8t section, which is also incorporated 
in the Burial Act, enacts, that *Vconveyances of 
lands to be purchased under the provisions of thia 
or the special act, or any act incorporated therewith, 
may be according to the forms in the Schedules (A.) 
and (B.) respectiyely^ this act annexed, or as near 
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thereto as the circumstances of the case will admit, 
or by deed in any other form which the promoters 
of the undertaking may think fit ; and all convey- 
ances made according to the forms in the said 
schedules, or as near thereto as the circumstances of 
the case will admit, shaU be efTectoal to vest the 
lands thereby conveyed in the promoters of the 
undertaking ;^^ and it then goes on to provide, that 
such conveyances shall have certain further effects 
beyond those attending an ordinary conveyance. 
Now, the form of conveyance which Uie Legislature 
declares shall effectually vest the land in the board 
will be found, on referring to the Schedules (A.) 
and (B.), to be a deed-poll; but stat. 9 Geo. 2, 
c. 86, requires that conveyajices to charities shall be 
'^ by deed indented.*' It is therefore impossible to 
make the two acts completely work together. The 
Legislature has provided, in express terms, that a 
burial board may take land by a deed of a certain 
description, which dpes not comply with the requisi- 
tions of the 9 Geo. 2, c. 36. It would be absurd to 
say that it is requisite to inrol these deeds-poll 
under that statute ^ for, as they are not indentures, 
they would not satisfy its provisions if they were 
inrolled ; and there is no trace of intention that they 
should be. Had the act intended them to be in any 
way inrolled, it would no doubt have said so ; and 
in the case of copyhold lands it has so' done. Now, 
the Legislature does not require any particular 
formalities to be observed as to these deeds-poll ; 
nothing is prescribed as to them which can be 
supposed to be intended as a substitute for inrol- 
ment ; and it would be difficult to hold, that, if the 
board take a conveyance by deed-poll, they need 
not inrol it ; but that if they take one by indenture, 
it must be inrolled. We think, therefore, that the 
intention of the Legislature, that conveyances to 
burial boards on sales to them should not require 
inrolment, is sufficiently expressed. The cases of 
Mogg V. Hodges (2 Yes. sen. 52) and The British 
Museum v. White (2 Sim. and S. 595) have been 
referred to as decisive in support of 'the contrary 
view, but we do not think that they are so. The 
special acts in those cases appear to have been 
merely intended to take away the disability of a 
corporation to hold land without a license in mort- 
main, and not to have )>een directed at exempting 
other parties from their inability to give land to it, 
except in a particular way. Those cases turned on 
gills by will, and we do not mean to lay down that 
a gifl by will to a burial board would be good. It 
might, perhaps, be held that it is so, on the principle 
of The Attorney-General v. The Haberdashers' 
Company (1 My. and K. 420) ; but whetlier that be 
so or not, a gift by will, or a voluntary gift by deed, 
stands on a materially different footing from a sale. 



The fund out of which the burial ground is to be 
purchased not being a charitable fund (The Attorney- 
General V. Heelis), if the board buys for value there 
is no charity in the case ; but if a free gift is made, 
bounty is for the first time introduced, and it is by 
no means clear that the gift is not charitable. We 
may add, that the question has lately been before a 
conveyancer of the very highest eminence, and that 
he gave an opinion, founded on reasons substantially 
identical with the above, to the effect that inrolment 
was not necessary. 

Restraint on alienation of cJuUtds, — Chattels, per- 
sonal are transferrable to the full extent of the 
owner's interest ; an assignment prohibiting afiiture 
disposition is void. 

Feme covert — Separate use — Restraining alienation. 
— A feme covert cannot, in general, transfer chattels 
personal, they being, except where settled or given 
to her separate use, the property of her husband ; 
and when settled or given to a feme covert's separate 
use, she may be restrained by the deed or will firom 
alienating them. 

Notice J constructive — What is — Notice to solicitor 
not. — Constructive notice is as good as any notice if 
it does amount to notice ; that is not the meaning of 
constructive notice, that it was only notice to the 
solicitor of the party. Positive notice to the soli- 
citor I must consider positive notice to the client 
(Per Lord Chancellor in Cooks v. Lee, 28 Law Joum. 
Ch.) 

Stoppage in transitu. — ^If a purchaser becomes insol- 
vent before the g^ds reach him (not having paid 
for same) the vendor may stop them in their pas- 
sage ; this is called stoppage in transitu^ and cannot 
be done as against the indorsee for value of the bill 
of lading. 

Equitable conversion [ante^ p. 43] — Land directed 
to he sold — Entire or partial failure of gift. — ^Land di- 
rected to be sold will sometimes be personal estate 
even in the hands of the heir, though his claim must 
originally attach to it in the character of real estate. 
The distinction seems to be that where the disposi- 
tion for the purposes of which the conversion is 
directed to be made wholly fails, the property is real 
estate of the heir, and on his decease would devolve 
to his real representative ; but where there is a par- 
tial failure only of those purposes — as where the 
heir takes by lapse or otherwise an aliquot share 
or an interest ulterior to that of a legatee for life — 
the property forms part of his personal estate since 
the conversion directed by the will would still be 
required quoad the other undivided share or the 
interest for life in respect to which the will takes 
effect (Wright v. Wright, 16 Ves. 188 ; Smith v. 
Claxton, 4 Madd. 484.) 
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THE STATUTES OF 19 k 20 VIC. 



We have already noticed the statutes of ^e 
19 & 20 Vic, yet so important is it that every pro- 
fessional man should be well acquainted with recent 
enactments that we make no apology for calling 
attention to some of the more important .statutes of 
that session ; and, in so doing, we avail ourselves of 
a summary contained in the last report of the In- 
corporated Law Society. 

1. Leases and sales of settled estates [vol. 8, pp. 
105—111, 169, 209, 214 ; ante, p. 48].— The Leases 
and Sales of Settled Estates Act, 18 & 19 Vic. c. 120, 
by which the jurisdiction of the Court of Chancery 
has been enlarged, for the purpose of affording relief 
in a large class of cases relating to settled estates. 
The parties interested in such property are thus 
enabled to make arrangements for their mutual 
benefit, in cases which, from the moderate amount 
of the property, did not justify an application to 
Parliament. 

2. Intestates persotial estates — Adminvttration [vol. 
3, p. 178].— The Intestates Personal Estates Act, 
19 & 20 Vic. c. 94, is also a beneficial measure by 
which the special customs in the cities of London 
and York, and other places, have been abolished, 
and this branch of the law has been rendered 
uniform. 

8. Crossed cheques [vol. 8, p. 210]. — In this de- 
partment may also be classed the Drafts on Bankers 
Act, 19 & 20 Vic. c. 25, enabling the drawers to 
limit the payment of crossed cheques, thereby 
rendering more secure the payment of mouey to the 
right parties. In the advantages resulting to the 
public from these measures, the members of th% 
profession, in some degree, participate, either by the 
increase of business, or by the removid of difficulties 
or responsibilities in transactiug it. 

4. Extension of county courts [vol. 8, pp. 69 — 80, 
207, 213]. — ^A fbrther extension of the jurisdiction . 
of the county courts was effected by the 19 & 20 
Vic. c. 109. Actions may now be tried in these 
courts, even on questions of title, to any amount by 
consent, and when reduced by set-off under £50. 
Summonses may be issued against persons out of the 
jurisdiction where the cause of action arose within it. 
If the sum in question be above £20, the defendant 
must give notice of his defence; and where the 
judgment exceeds £20, the phubntiff's consent is 
requisite to an order for payment by instalments. 
No costs on a judgment by default under £20 in the 
superior courts are allowed unless by order of the 
judge. By a rule of all the common law courts, if 
judgment be signed by default, the plaintiff having 
given notice on the writ, may apply to a judge for 
his eoata: and if, before judgment, the defendant 



does not give notice that he intends to oppose, the 
judge will sign hb name on the writ, which operates 
as an order for costs, and thus the expense of sum- 
monses and judges* orders is saved (ante, p. 19). 
The metropolitan county courts are now deemed 
one district, and summonses may be issued either in 
the plaintifTs or the defendant's district. On issuing 
a certiorari to a superior court, security must be 
given for the amount claimed and costs. Amend- 
ments have also been made in proceedings by man' 
damus and prohibition. The pro^nsions of the Bills 
of Exchange Summary Procedure Act are made 
applicable to the county courts. The scale of costs 
in these courts is now authorised to be settled, with 
the Lord Chancellor*s approval, by five of the county 
court judges, instead of, as previously, by the judges 
of the superior courts ; and where the taxation is 
between attorney and client, and costs are claimed 
beyond the scale, the consent of the client must \^ 
proved in writing. Such is an outline of the further 
steps in advance made by these courts, which, bear- 
ing the name of county courts, were by the first act 
of 1846 expressly described as *' Small Debt Courts." 
London Small Debts AcL — ^It may not be imma- 
terial here to remind the profession that, in the 
City of London Small Debts Act, 16 Vic. c. 77, 
there are two sections — 119 and 120 — which are in- 
consistent ; the one compelling a plaintiff to bring 
all actions up to £50 in the City court, the other 
limiting it to £20 ; and notwithstanding this inoon- 
sistency, the Court of Common Pleas, in the case of 
Castrique v. Page (18 C. B. Rep. 458), decided that 
the 119th section was not repealed by the 120th, and 
the plaintiff loses his costs absolutely unless the 
judge certifies, under the 121st section, that there 
was suftcient reason for bringing the action ^n the 
superior court. It is, therefore, proposed thlut the 
119th section of the City Act should be repealed, 
and the powers of that act assimilated to the jurisdic- 
tion of the other courts for the recovery of small 
debts. 

5. Joint-stock companies [vol. 8, pp. 175, 211]. — 
Tb'* Joint-Stock Companies Act, 19 & 20 Vic. c. 47, 
coi&prises the important enactments relating to the 
limited liability of the partners or^shareholders in a 
large class of such companies, and provides special 
regulations for their management, with safeguards 
in their practical operation and the security of their 
creditors. This alteration in the law was mentioned 
in the speech from the tfirone as one which would 
afford additional fiMdlities for the advantageous em- 
ployment of capital, and thus tend to promote the 
development of the resources of the country. 

6. Mercantile Amendment Act [vol. 8, pp. 210, 212]. 
— ^The Mercantile Law Amendment Act, 19 & 20 
Vic. c. 97, effected several alterations; amongst 
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which were the proiectioa of the title to goods 
before they have been actually seized or attached 
under a writ against the vendor, and as to the spe- 
cific delivery of goods sold. It abolishes the neces- 
sity of stating in writing the consideration for a 
guarantee ; and gives to a surety, who discharges 
the liability, a right to an assignment of aU securities 
held by the creditor. It also contains several pro- 
visions relating to the limitation of actions, espe- 
cially where there are joint debtors, some of whom 
are abroad, and as to part payment by one of several 
contractors. Provisions are also made regarding the 
acceptance of inland and foreign bills, and the claims 
for the repair of ships. 

7. Foreign Evidence Act [vol. 8, pp. 179, 209].— 
The Foreign Evidence Act, 19 & 20 Vic. c. 113, pro- 
vides for taking evidence in relation to civil and 
commercial matters pending before foreign tribunals. 

8. Stamps on articles [vol. S, pp. Ill, 112 ; ante^ 
pp. 85, 86].— The Stamp Act, 19 & 20 Via c 81, 
relates to the articled clerks of attorneys, enabling 
the £80 stamp duty on articles to be paid at any 
period during the clerkship, subject to a penalty 
proportioned to the time when the tax may be paid. 

9. Counties and boroughs police [vol. 8, pp. 116, 
118, 202].— The Counties and Boroughs Police Act, 
19 & 20 Vic. c. 69, which was long under the con- 
sideration of Parliament, is also noticed . in the 
Queen's Speech, as adding to the security of per- 
sons and property, and affording increased en- 
couragement to the exertions of honest industry. 
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NOTICES OF NEW BOOKS. 



Roman Citil Prookdurb. 
A Historical Sketch of Civil Procedure among the 

Romans. By J. T. Abdt, LL.D,, Barrister-at- 

Law, Regius Professor, &e. Cambridge: Mac- 

millan and Co. 

Whether for good or for evU, there can be no 
doubt that the study of the Roman law is becoming 
more general among English lawyers, and is seeking 
to recover the ground which in former times it lost 
in this country. We have little fear that it will 
usurp any undue fiiTour except with those who are 
mere students, for the practical English lawyer is 
little likely to be enamoured with a system so 
different ioxxk tluit which, for so many years, has 
been in operation, aud which, if it haS|had its faults, 
is fast assuming a more aatisfkctory character. 
Whether the study of the Roman law would make a 
more scientific race of lawyers may be doubted ; but 
we feel little doubt that it would fail to make more 
dexterous practitioners. However, our intention 
id rather to let the author speak, than to give any 



opinion of our own — ^more especially as we pretend 
to little acquaintance with the institutes, digest, -or 
code. Mr. Abdy thus speaks of his laboura : ** My 
original aim was to dwell upon the historical features 
in this branch of their legal institutions, and to 
exhibit its steady progress from the ancient rude 
symbolism of the twelve tables, to the more complex 
technicality of the imperial code, rather than to 
attempt to make a treatise on actions at law. 

^^ But as I advanced in my task, I found many points 
requiring special notice ; and though the labours of 
Heffler, Savigny, Zimmem, Walther, and Ortolan 
had cleared away the difficulties, and left little' or 
nothing that was new for a writer cm this part of 
Roman law to speak of, yet the inaccessibility to 
many persons of their works, and the quantity of 
matter contained therein, induced me to seize upon 
a few salient points, and exhibit them in an English 
dress. 

*^0f these topics the most noteworthy to my 
mind were the separation of the legislative and 
judicial functions of the chief magistrates at Rome, 
the peculiar position of the Judex, the influence 
of equitable remedies on the Jus civile^ the history 
of Interdicts, and the change in the character of 
!4)peals and mode of bringing them \ most note- 
worthy, because they belong really to the history of 
the Roman people, and emphatically mark those 
elements of their character so strenuously insisted 
on, and so eloquentfy described by Savigny-^viz., 
the holding fast by the long-established without 
allowing themselves to be fettered by it ; and the* 
quick, lively, political spirit by whicb ' the power 
of their constitution was renovated, so that what waa 
new merely ministered to the development of what 
was old. 

^^ The chapter on Evidence was added in order to 
bring together from the pages of Gothofred, Pothier, 
and Huber some few c^ the leadmg principles on 
which this part of the Roman law of procedure was 
based, that by this means might be exhibited, not 
only the contrast between the system of that people 
and our own, but the peculiar advantages which 
Roman jurisprudence, by reason of its high state oi 
cultivation, affords of serving as a pattern and model 
for all scientific labours in law. 

" Perhaps no period of time could be found better 
adapted than .the present for dwelling upon the 
doctrines of the Roman law, and insisting on its 
merits in aid of the development of legal principles. 
The extensive alterations in our process and forms 
of pleading, the gradual rapprochement of equity to 
common law, the steady progress that is going on in 
the removal of those feudal notions that have 
hampered our law of real property, and overlaid it 
with technical difficulties, expressed in a jargon a« 
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barbtfous as it is anphilosophical, are some among 
other beneficial changes^ by which we may hope ia 
time to approximate to Uiat point of excellence 
ascribed by Savigny to the Soman Irsp, when .we 
shall have a system that may be discoyered by plain 
good sense, not overlaid with intolerable formalities, 
and narrow pedantry on the one hand, nor too 
abstruse and dbmpUcated for the apprehension of all 
bat a few on the other ; a system not piirposedly 
confined to a few high priests and patricians, like 
the itciUmes UgU of old, but one approved and 
appreciated by all, on account of its simplicity and 
clearness, where the ^ theory and practice may be 
the same, the one firamed for immediate application, 
the other ennobled by scientific treatment, and 
where we shall see in every principle a case for 
application, in every case a rule by which to 
decide it* 

*^The remarks of an elegant 'scholar of our own 
time (whose writings prove his eminent qualities tm* 
a jurist) come in aid of the views here maintained, 
that the Roman law deserves especial attention and 
deep study in the present day. ' It is not,* says Dr. 
Maine, in his masterly essay on Roman law and 
legal education, * because our jurisprudence and that 
of Rome we^ once, alike that they ought' to be 
atodied together : it is because they will be alike ; it 
is because we in England are slowly, and perhaps 
unconsciously and unwillingly, but still steadily and 
certainly, accustoming ourselves to the same modes 
of legal thought, and to the same conceptions of 
legal principle, to which the Roman jurisconsults 
had attained after centuries of accumulated experience 
and unwearied cultivation. 

*^ These are admirable words, the truth and value 
of which become the clearer the closer we scrutinise 
the tendency of our modem legal reform ; but to 
two, among the many questions of the day, does the 
importance of the study of the Roman law most 
i^ply — ^^.^ the demand for codification, and the 
demand for legal education. The difficulties that 
stand in the way of the first of these questions are 
many and powerAil, not the least of which is what 
the writer above quoted so forcibly insists upon^ 
viz., the decay of technical phraseology in the English 
law, and the want of a proper legal terminology, by 
which a definite and concise expression of legal 
eonoeptions may be given; an evil that presented 
itself as one of such importance to the mind of Mr. 
livingstone, as required at once to be removed, and 
necesdtated the addition to his Code of Louisiana of 
a book of definitions. 

^^ How admirab^ the Roman law comes in aid of 
this defect, and what service may be rendered to our 
legal phraseology by the writers whose te.chnical 
laagtiage is so skilfully exhibited in the pages of the 



digest, Dr. Maine has sufficiently shown. But it is 
in its connection with legal education that the. Roman 
law stands pre-eminently forth. If we are to expect 
a properly-devised system of codified or well- 
arranged law, it is too much to ask for minds trained 
up to the task, and capable of providing fqr the 
combination of theory and practice, that must present 
itself therein? And if what Ba^on says be trae^ 
that.the age in which a code should be formed should 
exceed preceding ages in intelligence, what answer 
shall be made to the question, * Is this^svah an age, 
and have we .the means' at our disposal for such a 
task V Can we say that our general mass of legal 
intelligence is superior to what is past, or can wa 
avoid seeing the inferiority of our own juridical 
writers to the jurists of neighbouring countries. 
And vfhen we search for reasons for such a state of 
afiairs, one above all must strike us — viz», the want of 
a sound legal training for those who are to become 
the proposers and exponents of the laws of this 
country. 

« For one thing and the other — ^for legal reform, 
whatever shape it may assume, and for legal educa- 
tion — the maxims and principles embodied in the 
Roman law, and the language in which they are 
framed, undoubtedly are of inestimable value. 

^^The study of the Roman law will help to bring 
out that twofold spirit, which, to use Savigny's 
words, is indispensable to the jurist — ^the historical^ 
by which the peculiarities of every age and every 
form of law may be seised and appreciated; the 
syitemaHcy by which every "notion and every rule 
may be placed in lively connectbn and co-operation 
wi(^ the whole. 

'^ In conclusion, let us hope that the time is not 
only coming, but is not far ofl^, when the phraseology 
of the statute-ibook will not be the worse for a rate 
in aid from its friendly, not rival neighbour, the 
Corpus Juris, and the champions of Archbold, Udd, 
and Chitty will have no cause to fear the utter 
destruction of these eloquent commentators, although 
our students are brought up to peruse and admire 
the learning of Ulpian, Gains, and Fitpiniiih." 



ELIZA FENNING'S CASE. 



The case of Eliza Fenning is one oflen referred to 
as an example of an innocent person unrighteously 
doomed to death, and, indeed, was so referred to on 
the trial of Madeleine Smith. The Rev. J. H. 
Gumey, the highly-respected rector of St. Mary*B 
Church, Marylebon^,,has Written a very interesting 
letter to the Times newspaper, enclosing an extract 
from tbe note-book of his uncle, the late Mr. Wm. 
Brodie Gumey, shqrthand writer to tbe Houses of 



112 



THE LAW CHRONICLE. 



[Oct. 1, 1857* 



Parliament, in which the guilt of Eliza Fenning is 
shown to have been admitted by herself. Thb is 
the more curioas, inasmuch as a Rev. Mr. Fletcher 
had preyiausly communicated to the newspapers a 
statement that he had attended the deathbed of a 
baker who confessed himself to be the murderer, and 
who declared that Eliza Fenning was innocent. The 
following is the extract fh>m Mr. 6umey*s note- 
book : ^^ Doubts having been on several occasions 
expressed of the g^t of Eliza Fenning, I feel it my 
duty to record the facts with reference to her ease 
which came within my knowledge. 

'' Feeling as strongly as any one can do the ob- 
jection to the infliction of death by a human tribunal, 
I still feel that there is a justice due to prosecutors, 
who are bound conscientiously to speak the truth, 
and to jurymen, who are sworn to find a verdict 
according to the evidence, which, in many instances, 
has been disregarded. 

*^ Having heard from a friend that the master and 
mistress of Eliza Fenning were esteemed highly re- 
spectable and conscientious, I was glad to find that 
the doubts entertained referred rather to the ques- 
tion whether the evidence, which was circumstantial, 
established her g^t. The jury and the judges 
thought it did, and I believe those who were present 
at the trial pretty generally concurred. In a few 
days, however, I heard that her strong asseverations 
of innocence had created a doubt, and that many 
who visited her felt a strong interest in her case, 
believing her to be mnocent, and a petition to the 
King was sent in. The grounds of it were examined 
by the Secretary of State, the attention of the learned 
judge was called to the case, and on his report, that 
he felt no hesitation as to the propriety of the 
verdict, the law was directed to take its course, 
which it did. Still some persons retained their 
dDubts. 

*^ Shortly after ber execution, I heard that the 
Rev. James Upton, a Baptist minister, preaching in 
Church'Street, Blackfriars-road, had visited her 
while under sentence of death, having been requested 
to do so in consequence of her having, when young, 
attended at his chapel, whether with her fiimily or 
in the Sunday school I am not aware. I knew him 
to be a very excellent man-^a man of great kindness 
of heart ; I felt satisfied that he would not form a 
more unfavourable opinion than circumstances called 
for, and I took an opportunity of seeing him. He 
informed me that on his entering the cell, Eliza 
Fenning, with great earnestness and tears, exclaimed 
that she was innocent of the crime imputed to her — 
that it was a cruel charge, and so on. That he 
replied, * Eliza, I Lave not come here to talk to you 
about that. I do not mean to ask you whether 
you were guilty of that crime or not, but I 



come to you as a minbter of Jeras Christ, hearing 
that you are probably very riiortly about to appear 
bdTore your Judge, to remind you that yov are a 
•inner, and* that unless those sins which yon are 
conscious yon have conunitted are repented of and 
pardoned, you can have no good h<^ for eternity. 
I oome to set before you Jesus s" -a Saviour able and 
willing to save.' He said, ^ I * as somewhat affected, 
considering the aitnadon of this poor girl about to 
suffer, and I talked to her earnestly, entreating her 
to seek mercy, and avoiding altogether the snbjeet 
6f her conviction. Before I had done she was quite 
melted down, and then it all came out.' I said, 
*Do you mean that she confessed that crime?* 
* Oh yes,' said be, ' there was no reserve then. She 
confessed that it was all true, and I besought on her 
behalf the forgiveness of all her oins, and of thait 
among the rest ; and I hoped at the time that she 
had joined in that prayer, but I understand that after 
this she still persisted in assuring those who visited 
her of her innocence.'" 



SUMMARY OF DECISIONS. 



EQUITY AND OOlTVEYANCma. 

ADMINISTRATION SUIT [ante, p. 42].— 
Calb <m shares — Speeialhf — Distribution of assets — 
Future calls not to be provided /ir.— -The following 
case has beeu noticed before (p. 42), but its im- 
portance will justify repetition. Where the testator 
in a creditor's suit held shares in a company, the 
calls on which shares formed specialty debts : Held, 
that, as against simple contract creditors, no part of 
the estate could be reserved to provide for future 
calls. Wentworth v. CKevelly 3 Jur. N. S. 805 ; ante^ 
p. 42. 

APPORTIONMENT [ante, p. 19].— /2aito— 
Direction to lay out moneys in land-^Deatk of tenant 
for Kfe after pwdiase—4 (f 5 WilL 4, c. 22, t. 2, sU 
out ante^ p. 19.— Y. C. Kindersley, after referring to 
the preamble of the act just mentioned, stated that 
the words of it point out what the evil was which 
was intended to be remedied by the act — ^viz., that 
if a person who took a life interest died between 
periods of payment, his estate lost the benefit of any 
apportionment. Then comes the enacting part, 
which appears to refer to the mischief to be remedied ; 
and it seems that the intention was, when it speaks 
of these rents, annuities, &c., which should become 
payable under any instrument, it means become 
payable to a person whose interest was created by 
the instrument, and I think that must have been 
the meaning, for it refers, not only to rents which 
may be created after the act, but it applies also to 
moduses which could not possibly be made payable 
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or &11 due by an instrument dated after the year 
1834. A rent may become payable to a person 
whose interest is created by an instrument coming 
into operation after 1834^ but a modus cannot, 
although this word is put into a common category 
with the other words. If, therefore, you give this 
interpretation to the clause of the act, it is quite 
intelligible, and is addressed to the evil sought to 
be remedied. It may be observed that every lease 
granted by virtue of a power, according to the 
doctrine of powers, takes effect under the instrument 
which creates the power ; and in the following case 
the will imder which the power was created, was 
dated before the passing of the act, although the 
leases under the power bear date after it. It 
appeared that a testator, by his will, which cam^ 
into operation before the passing of the Apportion- 
ment Act (4 & 5 Will. 4, c. 22), devised all his real 
estate to trustees, upon trust for the maintenance of 
his son until he should attain twenty-one, and 
afterwards upon trust to permit the son to receive 
the rents for life. The will directed that any part 
of the trust funds might be invested in Crovemment 
securities or in the purchase of land. Various large 
estates were purchased by the trustees. The son 
attained twenty-one in July, 1854, atid died in the 
October following : Held, that the representatives 
of the son were entitled to the whole of the rents 
which became payable in September, 1854, without 
apportionment. Fletcher v. Moore^ 26 Law Joiim. 
Ch. 590. 

BASTARD.— /ifej/tfuBocy and Ugilimacy — Domi- 
cU — TfikerUanee Act — Scotch marriage — AnU-natui^^^-^ 
The legitimacy or illegitimacy of any individual is 
to be decided by the law of the country which was 
• the country of his origin ; in other words, if a man 
is legitimate according to the law of his own country, 
he ought to be regarded as legitimate everywhere. 
The question might arise, and had arisen, whetiier 
the law to be ^>plied to determine the question of 
l^tiinacy is the law of the country where the party 
was bom, or of the country where his parents inter- 
married ; or, supposing the parents had two domicils, 
whether the domieil of the father or the mother 
ahonld govern the question; but it is a question 
which does not arise where the country of birth, mar- 
riage, and domidl is the same — ^namely, Scotiand. 
Having regard to the decision in Munrp v. Munro 
(7 Gl. and Fin. 842), if the question had arisen, it 
would seem that it depended on the law . of the 
domieil of the &ther. A child bom in Scotland of 
Scotch parents, who afterwards intermarry, is clearly 
legitimate, and not duly capable of taking personalty, 
hot real estate, in Scotland, according to the law of 
Scotland. The rule which this country applied to 
such a question was, that, even if he was legitimate 



according to the law of his own country, if he came 
to England, our courts would also regard him as 
legitimate on the mere question of personal statue ; 
but it does not follow that because a person is the 
legitimate son of his father^ he will, therefore, be 
entitied, according to the general law of this country 
(irrespective of the Inheritance Act), to inherit real 
estate in England of which his father may have died 
seised ; on the contrary, the law of this country and 
the rules of inheritance (irrespective of the personal 
status) annexed to the real estate itself, will prevent 
him firom ]i>eing entitied to inherit the real estate of 
his fiuher though legitimate. That question arose 
in a case which received more consideration than 
almost any other case on tiie subject — ^namely, Birt- 
whistie V. Yardell (5 B. and Gr. 438, and 9 Bli. N. S. 
32), the question being twice propounded to the 
judges, who both times decided in the same manner, 
that the party was not entitied. The following casq 
was decided on the above principles, and it will be 
observed that the late Inheritance Act was held not 
to affect the question :-^A man and a woman cohabit 
together in Scotland, being domiciled there, and a 
son is bom in Scotiand, the firuit of that cohabitation, 
They afterwards marry, and the son setties in Eng- 
land, acquires real estate there, and dies intestate 
and unmarried. Although, according to the law of 
Scotiand, the ante-natus is legitimatised by the mar- 
riage, it is only as to his personal status; and under 
the English law of inheritance, either before or after 
the 3 & 4 Will. 4, c. 106, he can have no lineal an- 
cestor, nor be lineal issue to any one. Semble^ the 
word '' issue,*" as used in 3 & 4 Will. 4, c. 106, s. 6, 
means issue capable of inheriting according to law. 
Be Don's Estate, 5 Week. Rep: 836. 

BILL OF EXCHANGE.— Paya6fe to a married 
woman — Separate estate, — ^A bill of exchange being 
made payable to a person known to be a married 
woman is notice tiiat it relates to her separate estate. 
Dawson v. Prince, 5 Week. Rep. 813. 

CKARYTY.— 'Lapse — Object failing — Particular 
and not general objects of charily — Periodical pubUca- 
tions.-^in the case of charities, there is a series of 
cases, including Thompson v. Thompson (1 Coll. 
395), deciding that a general purpose of instruction 
was a sufficient charitable gift. Where a bequest is 
not for promoting tiie principle of instructing man- 
kind in humanity ti^ animals, but for continuing a 
particular publication, the case is brought within 
Clarke v. Taylor (1 Drew. 642), and the doctrine 
of ey-prh is not applicable, but the gifl lapses by 
extinction of the objec(. In the following case, it 
appeared that a testator bequeathed £300 for con- 
tinuing the " Voice of Humanity '* according to the 
objects and principle^ set forth in the prospectus 
attached to the tliird volume of the ** Voice of 
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Humanity," to be placed at the disposal of a treasurer 
elected by a public meeting to be held at Exeter 
Hall. The ** Voice of Humanity " was a periodical 
published by a society called " The Association for 
promoting Rational Humanity towards the Animal 
Creation," with which the testator was connected. 
No further publication of the *' Voice of Humanity " 
took plaice t^er the date of the will, the society having 
ceased to exist about that period : Held, that the 
bequest had lapsed by the extinction of the objects 
before the deaih of ihe testator, jhe will contem- 
plating 1^ definite publication carried on by a par- 
ticular society, and not the general promulgation of 
charitable purposes in accordance wiUi the principles 
set forth in the prospectus by any new publication. 
Marsh v. Means^ 5 Week. Rep. 816. 

CHARITY [ante, p. 42].— iJi^Af to ''surplus''^ 
Corporation — Increase of rents — Intention to give all 
property, — ^The following points arising out of gifts 
to charity are deseipong of attention, especially as 
being decided by the House of Lords, in opposition 
to the judges of two inferior courts : — Where a tes- 
tator gives the whqle of his estate to charity, appor- 
tioning the rents amongst different charitable ob- 
jects, if the rents increase, the increase in the gifts 
shall be in the proportion of the original rents. 
Where a testator declares his intention to give the 
whole of some property to charity, but appropriates 
only a certain part, still the general intention in 
favour of charity prevails, and the court will make 
a scheme for the appropriation of the remainder. 
The question, neverUieless, depends, in each case, 
upon construction ; but where the whole of the an- 
nual value of the property was, at the time of the 
foundation of the charity, distributed amongst cha- 
ritable objects, that circumstance is taken to be 
evidence of the testator^s intention to give the whole 
of the increased value to the same objects. Secus^ 
if it appears that the testator kaew ^iiat the value of 
the property was, or might be, mor^than the amount 
which he distributed amongst charities. The use of 
the word "surplus "is not conclusive that the gift 
is not meant to be only an aliquot portion of the 
whole, and to abate rateably with the other specific 
gifts. But where a testator makes a bequest to par- 
ties whom he means to benefit, upon trust to pay 
certain sums to charities, and then gives to the 
parties the " surplus," the presumption is that he 
used the word " surplus " in its primd facie mean- 
ing. In this case, the testator gave an estate which 
he stated in his will to be let for £47 a year to a 
corporation, in trust to pay £40 a year to certain 
charitable objects ; as to some of which more than a 
certain amount per annum was not to be paid, and 
directed that, while certain taxes continued, what 
the corporation could not spare out of the overplus 



of rent — viz. £7 — should be deducted out of the 
sums paid to charities : Held, reversing the decrees 
of the Master of the Rolls and Lords Justices, that 
the surplus beyond £40 belonged to the corporation. 
The Mayor ^ jr., ofBever^^i v. The AtGiyiey- General^ 
6 Week. Rep. 840. 

DEVISE. — Construction — Condition repugnant — 
Gift over in case of intestacy afler absolute interest. — 
In a will a gift over, if a man shall die intestate, to 
whom the subject-matter is given absolutely in the 
first instance, is repugnant and void (Holmes v. . 
Godson, 2 Jur. N. S. 388). This rule applies to 
real as well as to personal estate (Lightbume t. 
GiU, 6 Bro. P. C. 86). In the following case, it 
appeared that a testator gave all his property, con- 
sisting of realty and personalty, to his three children, 
A., B., and C, share and share alike, the share of 
A. to be for her during her life, and then to be 
divided among her children at twenty-one ; and if 
she leave no children, or all her children die under 
twenty-one, then the said one-third share to be 
divided between B. and C. ; but in case B. and C, 
or either of them, should die intestate, his or their 
share or shares was to be divided between their 
children respectively, share and share alike : Held, 
first, that the gift over in case B. and C, or either 
of them, should die intestate, was void as being 
annexed to a condition repugnant ; secondly, that 
the rule that such a conation is repugnant when 
annexed to an absolute interest previously given in 
the same will is the same whether the subject-matter 
be real or personal estate ; thirdly, sembU^ that 
under the above words, the limitation in case of B. 
or C. dying intestate was intended only to affect the 
share originally given to B. and C, and not that 
given to tihem substitutionally in default of children 
of A., who should attain twenty-one. Barton v. 
Barton, 8 Jur. N. S. 808. 

DEVISE.— JSjtote by impUc'aHon-^Deferred pay- 
ment — Intermediate income— Annuity deferred tiUafter 
deaih of testator's irtdbu;.— Generally speaking, where 
an estate or a fund is given to one person after the 
death of another, that person, after whose death the 
gift is to take efiect, takes an estate by implication 
in all those cases where, by law, and but for the 
postponement of the gift, the person in whose favour 
the gift is made, would have taken some interest in 
the gift itself, as, for instance, if a man gives an 
estate to his heir-at-law after the death of A. : the 
same principle applies to gifts of personalty. But 
the principle upon which this has been established 
has never been extended beyond cases of that 
. description. Blackwell v. Bull (1 Keen, 176), and 
• Roe d. Bcndale v. Summerset (5 Burr. 2608), seemed 
to go beyond that, and to lead to a different conclu- 
sion ; but they involve a great many niceties (see 5 
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Bacon^s Abr. 54, 7th edit.). A testator, by his wUl, 
gave several annuities ; but, by a codicil, he post- 
poned the payment until after the death of his widow, 
who, by the will, was entitled to two fourth parts of 
the testator's residuary estate. In a suit to secure a 
a fund fbr payment of the annuities : Held, that there 
was no apparent intention to benefit the widow, and 
that the income of the fund to arise during her life 
did not belong to her, but that it formed a part of 
the testator's residuaiy estate. Cranley t. Dixcuj 
26 Law Joum. Ch. 529. 

DEVISE.— CAar^e of estate after daU of toiU— 
WtU speaking from death— Termor acquiring fee — 
Specific revocation^ hut reason assigned not arising^-^ 
By sec. 28 of the Wills Act it is provided that '< no 
conveyance or other act made or done subsequently 
to the execution of a will of, or relating to, any resl 
or personal estate therein comprised, except an act 
by which such will shall be revoked, shall prevent 
the operation of the will with respect to sudi estate 
or interest in such real or personal estate as the tes- 
tator shall have power to dispose of by will at the 
time of his death." And by tiie following section, 
the will is, with reference to the real and personal 
estate comprised in it, to speak as if it had been 
executed immediately before the testator's decease. 
y. C. Kindersley has decided that, where a testator 
has given certain leaseholds for all the residue of the 
terms fbr which the same should be held by him at 
his death, and afterwards acquires the fee, such fee 
passes under the 24th section of the 1 Vic. c. 26. 
Where there is a revocation of a specific gift of a 
house charged .with an annuity, and another house 
is given in substitution, a certain reason being as- 
signed for such revocation, though that reason does 
^lot arise, the revocation of the gift and the annuity 
is complete, and the stkbstituted house is taken free 
from the annuity. An annuity of like amoxmt, sub- 
sequentiy given, is in substitution for the annuity 
charged on the revoked gift. Struthers v. StruikerSj 
5 Week. Rep. 809. 

EQUITABLE WASTE.— Ornamental Hmher— 
Obligation to rebuild — Mansion ptdled down^ trees not 
protected. — ^We have noticed the decision of Y. C. 
Wood in the following case, to the efiect that a court 
of equity will protect ornamental trees, although 
the testator himself has pulled down the mansion- 
house ; we have now to add that the Lords Justices 
have reversed this decision, holding that as the 
testator himself had pulled down the mansiou-hpnse, 
the trees in the avenue and park were no longer 
protected. Lord Justice Turner said: The broad 
question arises whether, if the owner in fe^ of an 
estate with a mansion-house upon it, and trees 
planted^ or left standing for ornament around or 
about the mansion-house, pulls down the mansion- 



house without any intention to rebuild it (for in 
this case it is clear that there was no such intention), 
a tenant for life without impeachment of waste under 
the "will of such an owner is or is not entitied to cut 
down the trees; whether, in fiict, the doctrine of 
the courts of equity reaches to such a case. This 
doctrine of equitable waste, although far too well 
settied in the courts of equity to be now in any way 
disturbed, is, it is to be observed, an encroachment 
upon a legal right At law a tenant for life without 
impeachment of waste has the absolute power and 
dominion over the timber upon the estate ; but the 
court controls him in the exercise of that power ; 
, and it does so upon this ground, that it vrill not 
permit an unconscientious use to be made of a legal 
power. It regards such an unconscientious use of 
a legal power as an abuse and not as a use of it. 
When, therefore, the court is called upon to inter- 
fere in cases of this description, it is bound in the 
first place to consider whether there are any speciaf 
circumstances to affect the conscience of the tenant 
for life : for, in the absence of such spedal circum- 
stances, it cannot be unconscientious in him to avail 
himself of the power which the testator has vested 
in him. We have then to consider what are the 
special circtUnstances which the court will regard 
as affecting the conscience of the tenant for life, 
and that whidh is principally to be regarded is the 
intention of the settior or devisor. If by his dispo- 
sition or by his acts he has indicated an intention 
that there should be a continuous enjoyment in 
succession of that which he himself has enjoyed, in 
the state in which he himself has ei\joyed it, it 
must surely be against conscience that a tenant for 
life .claiming imder his disposition, should by the 
exycise of a legal power defeat that intention. We 
hare liere the clue by which the difficulty in this case 
may be solved. If a devisor or settior occupies a 
mansion-house with trees planted' or left stuiding 
for ornament around or about it, or keeps such a 
mansion-house in a state for occupation, and devises 
or settles it so as to go in a coui^ of succession, he 
may reasonably be presumed to anticipate that those 
who are to succeed him will occupy the mansion- 
house ; and it cannot be presumed Uiat he meant it 
to be denuded of that ornament which he himself 
ei\joyed. The courts therefore, in such a case pro- 
tects the trees against the acts of a tenant for life. 
But if, on the other hand, the devisor or settlor 
himself pulls down the mansion-house, upon what 
ground is it to be presumed that he intended that 
which is incident to the mansion-house to be pre- 
served ? Is it to be ^Yesumed that he meant that 
the incident should be preserved when he has 
himself destroyed the principal?" The circum- 
stances of the case wel*e as foUaws : A testator was 
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tenant for life of two estates, B. and T., with remain- 
der to his eldest son and hb issue, with remainder 
to himself in fee. Daring his son^s life, but with 
hb consent, he pulled dovni' the mansion-house at 
B., and cut down a few of the trees in the park. By 
his will he devised the two estates (subject to the 
settlement) to his second son, the defendant, for life, 
without impeachment of waste, except voluntary 
waste, in pulling down buildings without rebuilding 
them, with remainder to his issue, with remainder 
to the plaintifPl After the death of the testator 
his eldest son died without issue, and the defendant 
ciune into possession under the will. He threatened 
to cut down the trees in the avenue and park at B., 
and pulled down the mansion-house at T., with the 
declared intention of building a new one^ Held, that 
as between the parties to the suit, the testator must 
be taken to have pulled down the house and cut the 
trees at B. in his character of owner in fee. That 
th^ testator having pulled down the mansion-house, 
the court would no longer protect the trees in the 
avenue and park as ornamental. That, in the ab- 
sence of any proojT of malice in pulling down the 
house at T., or of delay in rebuilding it, the court 
would not make the defendant give security io re* 
build. MkkklAwaUY.Mki:UlAwait,bWeek.BjdT^.S6l. 

EyLRCinOR.— DefanUing executor^Dqxmt &y, 
of property belonging to UsUUorfor debt of executor — 
Debtor and creditor, — So fiur as an executor and 
trustee derives an interest directly under a will, if 
the executor and trustee becomes a defaulter, that 
interest is liable to legatees and persons beneficially 
interested to make good that default ; but this does 
not extend to affect the interest qu& executor and 
trustee. In the following case, it appeared that B. 
B. L., a surviving executor, entitled as next of kin 
and personal representative of W. L., a deceased 
co-executor, deposits a lease belonging to his testator 
with creditors for a private debt of his own. W. L. 
is an appointee under a power created by th)^ will 
of the testator. In an administration suit R. B. L. 
ia found to be a defaulting executor ; and a bill being 
filed to recover the lease, by parties interested under 
the testator^s will : Held, that R. B. L/s interest as 
personal representative and next of kin of W. L. is 
n )t liable for R. B. L.^s default ; that the lease must 
be brought into court, yvith an inquiry as to what 
was due from the estate of the deceased executor, 
W. L. WiUon V. LesUe, 6 Week. Rep. 816. 

HUSBAND AND WIPE.— Po»«-ntfp/taZ eetOc- 
ment — Survivorship of wife — Performance ofcofvenantM 
— ^/eotion.-^Ttie following case is one of some im- 
portance as to the effect of a covenant (in a post- 
nuptial settlement) by a married woman to settle all 
the property she should afterwards acquire. It 
appeared that the trusts of a post-nuptial settlement 



of the wife^s present and future property were de« 
dared to be for the husband and wife for life, with 
remainder to the issue of the marriage. Some pro* 
perty came into possession during coverture, which 
the husband paid over to the trustees upon the 
trusts of the settlement After the death of tiie 
husband other property belonging to the wife fell 
into possessioil, which she refused to settle : Heldf 
that the widow was not bound to perform the cove- 
nants of the settlement, but that, electing to take 
against the settlement, she must recoup, for the 
benefit of the children, the moneys which ilie had 
received under the settlement. Andtsreon v. ABbatif 
3 Jur. N. 8 833. 

HUSBAND AND WSFE.-SettkmeHt hg mnor 
[vol. 8, pp. 215, 252] — Compeneation ovt of personal 
estate — Estoppel of heir — Laches. — In the following 
case two questions were discussed, arising out of a 
settlement by a female minor — viz., firstly, whether, 
where marriage articles purport to convey the real 
estate of the wife, and that intention fiuls by reason 
of the minority of the wife, the husband is entitled 
to compensation out of the personal estate of the 
wife for ^y loss sustained ^j sudi failure ; secondly, 
whether, under the circumstances of the case, the 
husband was entitled to claim the whole personal 
estate of the wife, as though there had been no set- 
tlement, on the groimdthat the settlement could not 
be enforced against one party without being enfiireed 
against the other. It ^appeared that a ladyimftrried 
when a minor, and by articles her resl and personal 
estates were settled upon her husband for life^ with 
ulterior limitations. A power of appointment 
over the personalty was given to the wife in certain 
events, and the husband covenanted to change an 
annuity on his own estates in fiivour of hia wife. 
There was evidence that the husband had nbtiee at 
the tinie of marriage of his wife^s minority ; but that 
fact seemed to have been forgotten by all parties, 
and although the wife survived her marriage many 
years, she never executed, and was never called 
upon to execute, any assurance to confirm the set- 
tlement of her real estate. She afterwards died, 
having appointed her personalty under the power : 
Held, that Uie^wife^s real estates were not bound by 
the settlement, bnt descended to her heir-at-law; 
and that, as it must be attributed to the husband^s 
own negligence that the real estates were not effec- 
tually settled after his wife came of age, he waa 
entitled to no compensation out of her personal 
estate. . Campbell v. Ingilby^ 5 Week. Rep. 8S7. 

INJUNCTION. — /2««r«t»< of performance at 
theatre, — In Lumley v. Wagner (1 De G. Mac. & 
6. 604), Lord St. Leonards stated, that, even if 
there had been no stipulation that a singer or per- 
former should not perform at anothei' theatre, the 
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engagement to perform at one theatre would neeea- 
earily exclude the right to perform at the aame time 
«t aoolher. In the followiijig case an inunction was 
granted to restrain an actor fixwn playing during fb^ 
ordinary hours of performance at any other theatt« 
than that st which he had agree4to perform during 
4ie time specified in such agreement, W^9ter y. 
IXIkm^ 6 Week. Bep. 867. 

MARRIAGE QKITVe^KT.^ Mistake^ Re- 
formaHum [yoL 9> p. IbXy^Lapm </ ^m^^UUmaU 
iimUaiim qfladifU property to ktrnff-^Form ofwettle- 
menL — ^In the following case, a marriage settlement 
was reformed after a lapse of thirty-fiye years, hy 
giving the lady an absolute interest in the trust-funds 
(her husband being dead, and without issue), the 
evidence clearly establishing that such was the in- 
tentioD of all parties to the settlement. The proper 
mode of giving an absolute interest to the wife after 
the death of her husband is by limiting the property 
to the wJIb, her heirs, executors, administrators, and? 
assigns. WoUherheek v. Barrow^ 8 Jur. K. S. 804. 

MO^QAGE.^Qnwetfonce on trust to mU—Thw 
Ue Act^ i^O-^Vesting order.—The foUowmg deci- 
flioii, that a security by way of mortgage, containing 
also a trust (not a mere power) to sell, is something 
more than » mere sefsurity ibr money, 'and is there- 
toe within the Trustee Act, 1850, is one of some 
practical importance, it. B. conveyed real estate in 
consideration of £350 to C. D., upon trust, in case 
cf payment of prih^pal' and mterest within six 
months, to reoonvey ; and> in ease of defiuilt, upon 
trust, for O. D., his heirs, &e., to sell ; and, afier re- 
taining principal and interest, to pay the surplus to 
A. B., his excicutors, administrators, and assigns, for 
bis own use and benefit. C. D. having died in- 
testate as to tins proper^, and no heir at law having 
been discovered : Held, that his legal personal re- 
presentathres were entitled to a vesting oider as to the 
legal estate outstanding to enable ^em to make a< 
title to a purchaser, the deed not being a mere 
aeeurity for money so as to exclude the operation of 
the Trustee Act, 1860. Be Underwood^ 6 Week. 
Rep. 866. 

PUBLIC COMPANY.-- JomZ-stocikcoinpotiy-- 
Wmding^^ Act$^2>irector9---AUotment to direeton 
o/Jree ihare$--JdahUUy to eaU on.— The followhig 
decision fixing a &ector, bdng an allottee of ^^jKiii- 
ftp shares," with liability to a call thereon pari 
pasiu^ with holders of ordinary shares, is one of some 
importance, and proceeded on the grounds of the 
allotment behig a breach of trust in the dtrectors 
including the allotee-director, and, in efibct, deciding 
that directors of a (company cannot allot shares in 
the company, at least, not to their co-directors, irre- 
spective (rf* the liabilitiessttaching to them ; also that 
a transfer of all shares in a company by a retiring 



director to the continuing directors is inyalid, and 
will not relieve the retiring director firom his lia- 
bilities as a shareholder, even in respect of shares 
allotted to him for services performed on behalf of 
the company, and accepted only as shares on which 
no call was to be made. The directors of a joint- 
stock company having paA^ a resolution ^^that 
2,400 paid-up shares nhovld be divided equally 
amongst the promoters of the society, m considera- 
tion of the services rendered by them in its fi>rma- 
tion and management,'' an allotment of 200 " paid- 
up " shares was accordingly made to D., who was a 
promoter and a director of the company, and he 
accepted them. The fhll amount per share had not 
been paid up on any of the .shares of the company : 
Held, by Sir G. J. Turner, L. J. (confirming de- 
cision of Sir J. Romilly, M. R., seddubitanU Sir J. L. 
Knight Bruce, L. J.)i that D. was liable to a call in 
respect of such 200 " j^d-up ^ shares equally with 
the other shareholders who had not pud up tiie fidl 
amount of their shares, and that he could not claim 
exemption from calls on 'such 200 shares until the 
fiill amount per share had been pai4 up on the other 
shares of the company. DanieWa Ccue^ Re the (Tht- 
persal Provident Life Association^ S Jbr. N. S. 803 ; • 
26 Law Journ. Oh. 668. 

PUBLIC COMPANY-n7otn<-i5tocfe Banh— Con- 
tributory — Transfer not according to rulesj and not 
recognised by company \ante^ p. 86].-^Tlie eases pre- 
sentiy noticed, with others, establish the general 
principle, that where the ' deed of seitiement of a 
company prescribes certain formalities fbr efiecting a 
transfer of shares, yet, notwithstanding the omission 
of those formalities, a transfer may be held binding, 
provided some act is done, by the eompany, or on be- 
half of the company, by which a transferee is recog- 
nised and treated as a shareholder instead of the 
transferror ; ad if the transfer has been entered by 
the proper officer in the books of the company, as 
took place in Mayhew's case (6 De G. Mac. & G. 
837); or if the names of the purchasers were 
entered in the books of the company as riiareholders, 
as ui Walters* case (Id. 629); or if dividends on 
the shares hare been paid to the purchasers, and 
notices of meetings have been sent to them as share- 
holders, as in Gordon's case (3 De G. & S. 249) ; or 
if the purchasers have been allowed by the company 
to eqjoy the rights and privileges of shareholders, 
as in Maguire's case (Id. 810) ; or if the purchasers 
have been required by the^company to pay calls on 
the transferred shares, as in Watson y. Heal. In 
the followbg case it appeared that, by the constitu- 
tion of a joint-^tock banking company, any pro- 
prietor wishing to transfer his shares to any person 
was to give seven days* notice of his intention to the 
court of directors, aisd was to comply with certain 
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other forms; snbjeet ' thereto, he could, with the 
consent of the court of directorb, transfer his Bhare* 
by deed, and thereupon become , freed of reqponri- 
bility to the company in respect of hb shares. It 
became the csstom at once to prepare the deed of 
transf^^, and then, upon the consent of the court of 
directors, the transfer was completed: Held, that 
the consent of the court was not thereby waived, 
and that, in the absence of such consent, or of any 
act by the court recognising the transferee, the 
transferror remained liable to the company. Except 
by agreement, the costs of contributories represent- 
ing a class, and contending unsuccessfully, will not 
be allowed out of the estate. Be The BayalBritith 
Banky Export^ Wdttan^ 8 Jur. N. S. 858 ; anie, p. 8a 
SUCCESSION DUTT lanie, p. 45]— TOne fxed 
for act coming into operation — Estates vested prior to 
the act—Temintfor U/e and remainderman. — ^The fol- 
lowing statement may render the decision referred 
to, antCj pp.45, 46, plamer:— The Succession Duties 
Act, 16 & 17 Vie. c. 51, received the royal assent 
in August, 1858, but came into operation on the 19th 
of May, 1858. The tenant for life of an estate, 
under a wiU made in 1826, died in July, 1853, and 
his eldest son, as tenant in tail, thereupon came iuto 
possession of the estate which was vested in him at 
his biTttir ^der the will of 1826. The court held, 
that the tenant in tail was liable to succession duty 
under the act. WUcox v. SmiA^ 26 Iaw Joum. 
Ch.^596. 

SURETIES laiUSj p. bi'j.—Interest-^LiabOUyy 
extent o/— Costs against principal — Surety not Uabk. — 
Where, in a suit against principal and sureties in a 
bond, Uie sureties were held liable to make good a 
deficit of principal and interest, and costs w^re given 
against the principal, but not against the sureties : 
Held, that the sureties were not to be liable for the 
costs by circuity under the bond. The Mayor , Sfv,<, 
rf Berwich v. Murray^ d Jur. N. 8. 847. 

TRUSTEE.— Axte of Interest against a defaulting 
Trustee Five per cent. (vol. 1, p. 460 ; vol. 3, p. 215). 
— In the following case, the Lord Chancellor ex- 
plained his judgment in The Attorney Greneral v. 
Alford (4 De G. Mae. & G. 848 ; 1 Jur. N. S. 360), 
saying, that if it were supposed that in tbat case he 
meant to decide that a defiiulting trustee is never to be 
charged £5 per cent, unless he made that interest 
by his misconduct, tbat was not by any means what 
he meant. J£ a trustee always has had the moneys 
in his hands, then his Lordship thought that £4 per 
cent, is the proper rate to charge him. In The At- 
torney General v. Alford, the mon^y was always 
forthcoming — that is, the trustee had from time to 
time made investments of the trust money in 
Consols ; it was, however, always forthcoming ; and 
the Lord Cbanccllor thought, that, although the 



trustee had misconducted himself in not communis 
eating to the proper authorities the ftct of the cha* 
rity, yet that that was not such a description of mis- 
conduct as enabled his Lordship to charge him^witb 
more than the ordinary rate of interest His Lord- 
ship said, that where a defiuilting trustee has mis- 
applied the tnut money, there the Court ought to 
charge him with £b per cent. : if applying it to hia 
own use, you cannot tell what rate of interest he 
made with it. The Mayor^ jrc., of Berwick v* 
Murrayr 8 Jur. N. S. 847. 

TRUSTEE.— Fo/un/arsr deed-^Besul^ trust-- 
Property quoHficatian — Statute of Frauds — Legal 
estate— Bedford Level Act, — ^The following case showa 
that a conveyance to a party to give him a qualifica* 
tion for an ofBce, &c., is not necessarily an absolute 
gift, but may render the grantee a trustee for the 
grantor. The plaintiff being entitled in fee simple 
to the equity of redemption of land in the Bedford 
Level, and being desirous of giving his son a quaM- 
cation aa baUiff of the Bedford Level, wrote to the 
registrar instructing him to carry out his intention. 
The registrar prepared a deed conveying the plain- 
tiffs land to his son in fee, without making any 
mention of the intention to create a qualification or 
of the mortgage to which the estate was subject. 
The plaintiff executed the deed, but remained in 
possession of the land, and did not inform his son 
(who was abroad) of the transaction. The son shortly 
afterwards died. The Bedford Level Act provided 
that no person should be capable of being a bailiff 
who had not 400 acres of land in the Level. The 
plaintiff filed a bill against the heiress at law of his 
son, praying that she might be declared a trustee for 
bim : Held, that the letter was a sufficient declaration 
under the Statute of Frauds to constitute the grantee 
under the deed a trustee for the plaintifiT. That the 
estate of a trustee is a sufficient qualification for a 
bailiff under the Bedford Level Act. That the fret 
that the estate was merely an equity of redemption 
made no difference. Childers v. Childersy 5 Week. 
Rep. 859. 

TRUSTEES.— TVttf/ee Relief Act^CosU [ante, 
p. 86] — Married woman entitled absolutely — Setde- 
menty which husband refused to execute — TYustees jusH" 
fed in paying money into court, — ^If a trustee,, either 
from caprice or obstinacy, and not acting honestly 
and truly as a* trustee should do,, puts the cestuis que 
trust to expense by refusing to act unless compelled 
by a decree of .the court, or by not doing his duty 
towards the cestuis que trust, the court will make 
him pay .the costs. The question was raised in Be 
Woodbume (ante^ p. 86), whether the jurisdiction of 
equity to order costs was .of a general nature, and 
applied to the payment of money into court under 
the Trustee Relief Act. As we have seen, it w»s 
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decided in that case that the conrt had jurisdiction 
to order payment of costs by trustees, if it was from 
caprice or obstinacy that money was paid by them 
into court A married woman being entitled to the 
absolnte interest in £4,000 charged upon real estate, 
by means of a term vested in trustees, a settlement 
is proposed by the lady^s relatiyes, and agreed to by 
the husband, who, however, subsequently refuses to 
execute 'the settlement, there being a difficulty in 
getting trustees,- and a question respecting the mode 
of investment The surviving trustee of the term pays 
the money into court under the Trustee Belief Act, 
and the usual petition is presented by the husband 
and wife for payment out, and it is asked that the 
trustee should pay the costs. The lady is examined 
by commission, and crols-examined on her affidavit, 
and on both occasions expresses her desire that the 
fimd should be paid to her husband, and the affidavit 
states that there was no agreement for a settlement 
On the question whether there was such a contract 
to make a settlement as was binding on the husband 
and wife : Held, that there was not, and that the 
costs must be paid out of the funds as between 
solicitor and client, the trustee being justified, under 
the circumstances, in paying the money into court ; 
also, that the affidavit ought not to have stated that 
there was no agreement for a settlement. JRe Ben- 
dyshe, 5 Week. Rep. 816 ; 29 Law Tim. Rep. 841. 

WILL. — Construction — Grammatical meaning — In- 
tention of testator, -^Ter Lord St. Leonards : admitting 
the correctness of the principle of giving to words 
their natural and grammatical meaning, yet the inten- 
tion of a testator, gathered from the context, may 
justify a modification of his words. Grey v. Pearson^ 
3 Jnr. N. S. 828. 

EQurnr practice. 

ADMINmiRAT10IJ,'-Account^WU/ul defauU. 
— The rule of courts of equity is, that, in order to 
obtain an inquiry as to wilful default, the plaintiff 
must allege a case for such an inquiry, must pray for 
it, and must prove at least one act of wilful default; 
and although it may not be necessary, in order to 
obtain a preliminary inquiry, upon which an inquiry 
as to wilful default may be afterwards founded, that 
the plaintiff should conclusively establish such an 
act, yet there must be such a case made out with 
respect to some specific item alleged in the bill as 
raises a doubt in the mind of the court. The dictum 
of Knight Bruce, L. J., in Coope v. Carter, explained 
Sleight v. Lawson, 26 Law Journ. Ch. 653. 

ANSWER. — Discovery — Exertions — Particulars 
ofseiparate estate of a married woman, — Where a mar- 
ried woman^s separate property, not the subject of 
the suit, is sought to be made liable for rents im- 
properly received by hor, or a trustee for her, and 



discovery is sought as to the particulars of such 
separate property, it is not sufficient that she 
answers that she has some separate estate. Excep- 
tions to such an answer allowed. Wright v. Chard,. 
6 Week. Rep. 867. 

CONTEMPT [ante, p. 87].— For want of answer 
— Bringing prisoner to har of court. — ^The following 
compendious proposition will explain the statements 
ante, pp. 87, 88. The 5th rule of sec. 15 of stat. 1 
Will. 4, c. 36, is superseded by the 74th Order of 
May, 1846, so that the plaintiff must now bring a 
defendant, who is in contempt for want of an answer, 
to the bar of the court within thirty days. Fortesque 
V. HaUeU, 3 Jur. N. S. 806. 

FEME COVERT.— Separate estaU — Separate 
examination not necessary — Payment of money out of 
court — Evidence of no settlement — Husband refusing to 
make affidavit, — On payment to a married woman, on 
her separate receipt, of a fund in court belonging to 
her absolutely to her separate use, it is not neces- 
sary that she should be separately examined. It is 
proper to have an affidavit by the husband as to the 
absence of a settlement. Where such an affidavit 
cannot be got, however, payment will be ordered on 
production of an affidavit by the married woman that 
there was no settlement, or agreement for a settle- 
ment, coupled with another affidavit that the husband 
has expressly refused to make any affidavit on the 
subject. Anon. 3 Jur. N. S. 839. 

PRODUCTION OF DOCUMENTS.— ilccounte 
for worhmen^s wages in respect of work done. — Upon 
motion for production of documents : Held, that the 
plaintifis were not entitled to see the accoimts of the 
prices actually paid by the defendants to their work- 
men in reference to the work in respect of which the 
bill in dispute had been sent in, but that the plaintiffs 
were entitled to see the returns as to labour done 
and materials used. The British Empire Steam 
Shipping Company v. Somes, 5 Week. Rep. 813 ; ante, 
p. 20. 

SETTLEMENT.— Coocnan/ to give a sum of 
money [vol. 3, p. 152] — Obligation by specialty — 
Proof against obligor^s estate. — The following case 
suggests a caution in framing covenants in settle- 
ments for giving at a future time a sum of money to 
be held upon the trusts of the settlement. A. B. 
covenanted, in the settlement made in contemplation 
of his son^s marriage, that, upon certain events, he 
would, by will or otherwise, in his lifetime settle, out 
of all his real and personal estate (subject to his 
wife's life estate), £3,000, or property to that 
amount, so that the same should, immediately after 
the death of the survivor of himself and his wife, 
be well and effectually vested in trustees upon trusts 
for the benefit of his son's intended wife and the 
issue of the marriage: Held, tliat the trustees 
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were entitled to proye as epedalty creditors in re- 
spect of the £8,000 in the administration of A. B/s 
estate; Eyre t. Monro^b Week. Rep. 870. 

COMMON lAW. 

ACCIDENTAL lSJ\]BY.'^PIamHff*9 negUffene€ 
— RaUway ero$iing road — Fencing road and adjoM' 
ing lands from rc^boay at Ae road so eroismg* — ^Tbe 
8 &9 Vic. c80, s. 61 (the Railway Clauses Consolida- 
tion Act) enacts, that where a raflway crosses afoot- 
way on a leyel, the company shall erect, andat all times 
maintain good and sufficient gates or stiles on each 
Side of the railway where -the railway shall communi- 
cate therewith (see Fawcett t. The York and North 
Midland Railway Company, 16 Q. B. 610.) In an 
action for an ixyury to the plaintiff or his property, 
arising from the negligence of the. defendant, it is a 
complete answer to show that the plaintiff has 
materially contribnted to the accident by his own 
negligence. In the following case it appeared that 
an occupation road, over which there was also a 
public footpath, was crossed upon a IctcI by a rail- 
way. The company erected gates with locks on 
eadi side of the Ihie where it crossed the road, 
giving 'keys of the locks to the occupiers of the 
lands adjoining; the key became lost; no request 
for another, or any complaint made to the company ; 
the gates being left open by some one, cattle escaped 
from the field on to the railway, and were killed by 
one of the trains. In an action by the owner against 
the company to recover their value, the judge 
directed the jury, that if they thought the plaintiff 
had contributed to the accident by his own negb- 
genee, they should find for the defendants : Held, 
that such direction was correct ElUe y. The Lon* 
don and SotUh- Western BttHuHxy Company^ 39 Law 
Tim. Rep. 889. 

ADMINISTRATION.— TFiA ike wiU annexed 
[vol. 8, pp. 186, 221']~-Eight of legatee without citing 
a non-aeting executor, — One of the two executors 
named in the wiU of A. B. alone proved the will. 
Subsequently, a legatee under a prior will, of which 
the sole executrix (the wife of A. B.) had died in the 
lifetime of the testatrix, prayed for administration 
with the will annexed, without- a citation of the non- 
acting executor of A. B.'s will: Held, that the 
legatee was not entitled to such grant until the non- • 
acting executor of A. B.^s will had been served with 
a decree and the usual intimation. Bis Sarah Leack, 
8 Jur^N. S. 822. 

CONTRACT.— Comli^umai to pay over proceeds 
received — lAen — Quaraniee, — ^A contracT, by way of 
gmfrantee, to pay over to the creditor moneys re- 
ceived as the proceeds of the property of the debtor 
is conditional, not only upon the receipt of money, 
the proceeds of such property, but on the receipt 



of such money properly payable to him, and does 
not apply to money received only sulgect to the 
prior claim of a third par^, and which, therefore, 
was not payable to the creditor. Where the 
plaintiff had supplied timber for the erection of a 
house by the tenant of land on the security dt an 
undertaking, by the defendants, to pay over to bhn 
the amount out of the proceeds of the house when 
sold, and alease was obtained by the tenant and movt- 
|;aged, but the lease was granted, and deposited with 
the defendants only on condition that it should not be 
delivered until adaimofthelessor was satisfied (which 
with the expenses exhausted the mortgage money), 
and the defendants received the mortgage money on 
that condition, and applied it accordingly : It was 
held, first, that the moni[y was to be deemed the 
^^proceeds*^ of the house ; but, secondly, that it was 
not money received within the meaning of the 
agreement, and that the plaintiff was not entitled to 
recover it. Jupp v. JfStcAard^, 26 Law Joum. Ex. 
261. 

DAMAGES.— ifeoncrs of—DeUvery of inferior 
article — Delay of sale — Fall in market, — ^In an action 
brought to recover damages finr the delivering of an 
article inferior in quality to that which was sold, the 
true measure of damages is the difference betwjeen 
the value of the article of the quality contracted for 
at the time of the delivery, and the value of the 
article then actually delivered. This is, however, 
on the assumption that the article delivered could 
be immediately resold in the market. But where 
the defendant by his conduct delays the sale, during 
which time ibe market is fidling, and the plaintiff 
resells the article as soon as he reasonably can, and 
it is properly sold, the proper measure of damages 
is the difference between the value in the market of 
the article of the quality contracted for at the time 
of the delivery, and the amount made by the resale 
of the article actually delivered. Loder y. JEefacIe, 
6 Week. Rep. 884. 

DIVORCE.— 17 fr 18 Vic. c. 47— Ftt>d voce 
evidencsr—Stay of proceedings to prove condonation. — 
In a suit for divorce by reason of adultery, promoted 
by the husband, the proof of the guilt of the wife 
was conclusive, and she had also in terms admitted 
it. An iq[»plication on her behalf to stay the pro- 
ceedings, to enable her to examine witnesses resident 
in India and Australia, to prove condonation on the 
part of the husband, was r^ected, and sentence of 
separation pronounced. CampheU v. CbatpMZ, 
8 Jur. N. S. 846. 

FEME COVERT [ante, p. 84.].— F<x<ibr and 
Purchaser — Acknowledgment iy Married Woman [voL 
8, pp. 215, 399.]— Jn>aacy of HuAand-^-Finee and 
Recoveries Act (8 & 4 WilL 4. c. 74) s. 91.— The fol- 
lowing b a plainer statement of the dedsion men- 
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tioned in vol. 8, p. 899, tit. ^' Feme CoTert.'' A 
husband who, by reason of infancy, is incapable of 
executing a valid deed, is within the words of the 
9l8t section of the Fines and Recoveries Act (S & 4 
Will. 4, c 74), which enables the Court of Common 
Fleas, 'in certain cases provided for by that section, 
to dispense with the concurrence of the husband in 
the disposal of any estate which the wife alone, or 
ahe and her husband, in her right, may have in 
lands, &c. Re Haigh^ 26 Law Joum. C. P. 209 ; 
8 Law Chron. 899. 

INSPECTION OF DOCUMEST.^In possession 
of opposite party — Dower — Purchaser for value and 
without notice — Common Law Procedure Act — Bill for 
a discovery, — ^The following case shows what im- 
portant matters of equitable doctrine are now 
discussed in courts of law on incidental applications 
for production, &c. : — The point of ' ** purcb?cer 
without *ndtice " was considered in the case presently 
noticed, with respect to which we may observe that 
in Williams v. Lambe (3 Bro. C. C. 264), on a bill 
filed by a dowress, Lord Thurlow overruled a plea 
of a hondjide purchase without notice of the marriage ; 
and his lordship said that he thought where the 
party is pursuing the legal title, as dower is, that 
plea does not apply, it being only a bar to an equit- 
able, not a legal, claim: and the same point was 
decided by Leach, M. R., in Collins v. Archer 
(1 Buss, and M. 284) ; and his Honour said that 
following the case of Williams v. Lambe, and the 
general principle of a court .of equity, he was of 
opinion that the defence was of no avail against the 
legal title. On the other hand, in Jerrard v. 
Saunders (2 Yes. jun. 454), Lord Loughborough held, 
that the plea could stand against a legal as well as 
an equitable title. In Roper on Husband and Wife, 
451, 2nd ed., the author approves of the doctrine of 
Williams v. Lambe. But a contrary view is taken 
in a note to this passage by Mr. Jacob, in his edition 
of that work. And I^ord St. I^onards, in his 
Treatise on Vendors and Purchasers, c. 18, also 
expressed his opinion in favour of Lord Lough- 
borough's, and against Lord Thurlow's ruling ; and 
afterwards, as Chancellor of Ireland, decided the 
case of Joyce v. De Moleyns (1 Jo. & Lat. 263) 
accordingly. A subsequent case of The Attorney- 
General V. Wilkins (17 Beav. 285) has occurred 
before Romilly, M. R., and his decision was in 
accordance witii that of Lord St. Leonards. And 
his Honour stated the principle to be, that when you 
once establish that a person is a purchaser for value 
without notice, a court of equity will give no assist- 
ance against him, but the right must be enforced at 
law (see also, Finch v. Shaw, 18 Jur. 936 ; Dart's 
Vend. 542, 3rd edit.). In an action for dower the 
demandant had obtained a rule nisi for her attorney 



to have inspection of, and if necessary to take 
extracts from, a certain deed in the possession of the 
tenant, on the ground that her claim to dower arose 
under the purchase-deed and conveyance (the deed 
in question) to her late husband, and that the tenant 
had become the purchaser of the property out of 
which she was suing for dower, and that she was 
advised that it was material and necessary that her 
attorney shoidd have the inspection, &c. It 
appeared that the tenant became the purchaser of 
the lands in question for value and without notice 
that they were subject to dower. The court dis- 
charged the rule with costs, on the ground that the 
weight of authority was greatly in favour of the 
proposition that no bill for a discovery could have 
been maintained under such circumstances before 
the Common Law Procedure Act. Gomm v. Parrott, 
5 Week. Rep. 882.. 

LANDLORD AND TEN AJiTI.— Fixtures—In- 
completed building — Right of owner of land to, — The 
following case arose on the question whether, where 
a llmdlord gives timber or (what is the same thing) 
allows his tenant to take timber from his estates to 
build a house, the tenant has a right to take down 
that house before it is completed ; and whether the 
fact of the tenant having himself bought and apphed 
some other materials made any difference. It 
appeared that a tenant, by the permission of his 
landlord, cut down some trees for the purpose of 
building a cattle-house upon the land. When the 
building was completed, with the exception of the 
roof, the landlord sold his reversion, and the tenant 
gave the new landlord notice to quit, and took down 
the unfinished building and removed the materials : 
Held, that the new landlord was entitled to the. 
building although it was not completed, since the 
materials of which it was constructed consisted of 
timber taken from the land by the permission of the 
owner for the purpose of its erection. Quasre^ 
whether, where a tenant uses his own materials in 
the construction of a building, he may, before it is 
completed, pull it down again, doing no injury to 
the soil. Smith v. Render, 5 Week. Rep. 876. 

LANDLORD AND TENANT,— Use and occu- 
pation — When action lies — Devisees in trust-^Letting 
by cestui que trust — A "landlord" means not the 
o?mer of land, but a person who stands in the relation 
of landlord to a tenant Mr. Justice Holroyd 
observed:—" Before 11 Geo. 2, c. 19, the landlord's 
remedy by action for his rent must have been upon 
the demise, and he could only recover according to 
it. The statute 11 Geo. 2, c. 19, gave to landlords 
the action for use and occupation in order to avoid 
the difficulties of suing upon a demise ; but it never 
was intended that the new action should be main- 
tainable where the former was not" (see Hall v. 
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Burgess, 6 B. and G. 332). The stotute merely 
preyents a nonsuit, on the groand that there was a 
parol demise at a stipulated rent ; but it does not 
giTe a right to maintain the action in any case in 
which a right to sue for rent did not exist before the 
stotute. In Standen v. Christmas (10 Q. B. 135), 
Lord Denman fell into two mistakes, he supposing 
that the stotute 11 Geo.. 2, c. 19, s. 14, created a new 
cause of action, and that the meaning of the term 
*( landlord '' was different from that above stoted. 
In the following case, upon the principles that the 
11 Geo. 2, c. 19, does not create any new cause of 
action, and that " landlord " is to be understood as 
above explained, it was held that where a cestui que 
trust of lands for life let them in her own name, the 
devisees in trust could not maiTitoin an action for 
use and occupation against the tenant. Churchward 
V. Ford, 6 Weet. Rep. 831. 

LANDLORD AND TENANT [anU, p. 60].— 
Po8tp<ming — Distress — Agreement, — Lord Coke (1 
Inst. 204, b.) says : '* If a lease be in the afiirmative, 
that if the rent be in arrear for thirty days, the 
landlord may distrain ; yet he may distrain within 
the thirty days, for the words are in the affirmative, 
and so cannot take away what is incident of common 
right," phunly implying that such a provision in 
negative words would be valid, and, in accordance 
therewith, the Court of Common Pleas has decided 
that a distress for rent may be postponed by agree- 
ment; and therefore an agreement between a 
landlord and tenant that no distress shall be made 
for rent until after the landlord has produced to the 
tenant the receipt of the superior landlord fSr 
previous rent due, renders a distress made by the 
landlord in violation of such agreement illegal. 
Giles V. Spencer, 3 Jur. N. S. 820. 

LIFE INSURANCE.— Oircttfiw^ance tending to 
^lorten life, knowledge of, and knowledge of tendency 
of — lindenau v. Desborough (8 B. & Cr. 686), 
estoblishes that, as a general rule, it is the duty of a 
party effe<^ting an insurance on life or property to 
communicate to the underwriter all material facts 
within his knowledge touching the subject-matter of 
the insurance, and that it is a question for the jury 
whether any particular &ct was or was not material 
to be communicated. It is, however, equaUy dear 
that the underwriters may, in any particular case, 
limit their right in this respect to that of being in- 
formed of what is in the knowledge of the assured, not 
only as to its existence in point of fact, but also as to 
ito materiality. Accordingly, it was held in the fol- 
lowing case that a declaration signed by a person about 
to insure his life (and which declaration, it is agreed, 
shall be the basis of the contract of insurance) that 
he is not aware of any disorder or circumstance 
tending to shorten his life, or to riender an insurance 



on his life more than usually hazardous, refers not 
merely to the knowledge of the assured of the dis- 
order or circumstance, but also to his kikowledge 
that .it tended to shorten his life, or to render an 
assurance on his life more than usually hasardous. 
Jones V. The Provincial Life Assurance Company, 6 
W^ek. Rep. 886. 

PATENT \anU, p. 27].--iS^>ect^cati(m— ComMia- 
ticn — Infringement — Use of material part, — ^It is an 
infringement of a patent for a combination consisting 
of several parte for one process to use a material 
part of the process which is new Ibr the same purpose 
as that mentioned in the spedflcation, although all 
the parts of the process as spedfied are not used. 
The specification of a patent ^*for improvemento in 
manufacturing wheat and. other grain into meal and 
flour,*^ described a fixed upper millstone as part of 
the combination. In an action for infiringement : 
Held, that defendant could not use a part of the 
combination which was new and material by substi- 
tuting a rotating upper millstone for a fixed upper 
millstone. Bovill v. Keyworih, 3 Jur. N. S. 817. 

PATENT [ante, p. 51]— Specification [ante, p. 
b2]^Infringement — Question for the jury, — In aa 
action for the infi:ixigement of a patent, if the evi- 
dence has a tendency to show that the defendant has 
used substantially the same means to obtain the same 
result as spedfied by the plaintiff, it is a question for 
the jury whether there has been an infringement. 
De la Rue v. Dickinson, 8 Jur. N. S. 841. 

SUCCESSION DUTY [vol. 8, pp. 48, 224, 888 ; 
ante, p. 46]. — Exemption — Legacy — 16 {f 17 Vic. c. 
61, ss, 2, 18. — By sec, 2 of the Succesdon Duty Act, 
** every past or fiiture dispodtion of proper^, by 
reason thereof any person has or shall become bene- 
ficially entitled to any property or the income thereof 
upon the death of any person dying after the time 
appointed for the commencement of this act, dther 
immediately or after any interval, dther certainly 
or contingently, and either originaJly or by way of 
substitutive limitation, and every devolution by law 
of any beneficial interest in property, or the inpome 
thereof, upon the death of any person dying after 
the time appointed for the commencement of this act, 
to any other person, in possesdon or expectancy, 
shall be deemed to have conferred or to confer on 
the person entitled by reason of any such dispodtion 
or devolution a * succesdon ;* and the term * suc- 
cessor * shall denote the person so entitled ; and the 
term 'predecessor' shaU denote the settlor, dis- 
poner, testator, obligor, ancestor, or other person 
from whom the interest of the successor is or diall 
be derived." A testator in 1868 bequeathed £6,000 
to trustees, in trust to invest the same in the fimda 
and pay the dividends to his daughter for life, and 
then as to the principal sum for all her children 



Oct. 1, 1857.] 



THE LAW CHRONICLE. 



123 



equaUy. The testator died in 1853, and his daughter 
died in 1854, leading issue : Held, that the shares 
taken by the daughter's children were subject to 
succession duty under the 2nd section of the Suc- 
cession^ Duty Act, 16 & 17 Vic. c. 51, and that they 
were not within the provision of the 18th section ; 
that " no duty shall be payable by any person in 
respect of a succession, who, if the same were a 
legacy bequeathed to him by the predecessor, would 
be exempted from the payment thereof under the 
Legacy Duty Acts," notwithstanding, at the time 
of the bequest, there was no act imposing Jegacy 
duty where the legatee was the child of the teStator, 
or the descendant of a child — ^the 18th section not 
applying to successions which are legacies, and if it 
did, being confined to persons " exempted " by the 
express terms of a statute. The Attorney- Oeneral v. 
FU2J6hn^ 5 Week. Bep. 876. 

SURETlr.— !ZKm« givm^ effect of [vol. 1, p. 453 ; 
vol. 3, pp. 88, 212 ; ante, pp. 46, 54]— J5iH» of 
exchange — Indorsee against drawer — Agreement with 
third party to give time to acceptor — Indorsee agreeing 
wi^ stranger to give acceptor of bill time, — ^It is quite 
settled, that an agreement for good consideration 
with the principal debtor so &r ties up the hands 
of the creditor who has entered into such an agree- 
ment as that the surety is thereby discharged ; and 
this remains the law notwithstanding Ford v. Beech 
(11 Qu. Ben. R. 852). The surety has a right at 
any time to go to the creditor and say, " I suspect 
the prindpal debtor is an insolvent ; I will pay you, 
but I wish you to sue him" — as is observed by 
Williams, J., in Strong v. Foster (17 C. B. 219). 
If by a binding agreement with the principal debtor 
the creditor has agreed not to sue him for a certain 
time, it would be a breach of faith, of which the 
principal debtor would have a right to complain, if 
any action were brought against him ; and this is 
h^d to discharge the surety, although it seems, 
from Ford v. Beech, that the creditor might still do 
so at the risk of an action from the principal debtor 
on the contract to suspend suing him. It is, how- 
ever, a very different question, whether this doctrine 
is to extend for the first time to the case of a contract 
with a stranger of which the debtor is ignorant, to. 
which he is not privy, and in which the damages to 
a stranger for a breach of contract may be purely 
nominal. The doctrine contended for would go the 
length of establishing that whenever a creditor has 
placed himself in a position which makes it against 
his interest to sue the debtor, he has discharged the 
surety. In the following case, the Court of Queen^s 
Bench held that that doctrine ought not to extend to 
the case of a contract mih a stranger, the"* principal 
debtor having given no consideration. There is no 
ground for saying that a promise has been broken 



with him, for there is no privity of contract with 
him, and there is nothing on which any right either 
at law or equity, as Lord Abinger observed, in Lyon 
V. Holt (5 Mees. and W. 250), can be founded for . 
him to insist on such a contract. A stranger may 
have some private reason of hb own to wish that 
some indulgence may be shown. ^ If he can prove 
good consideration, he may be entitled to damages, 
large or small, according to any legal interest he may 
have ; but no such doctrine as this arising fix>m a 
contract with a stranger has ever yet been established. 
In all the text books the rule is laid down as to a 
binding contract with an acceptor or principal debtor. 
The case of Moss v. Hall (5 Exch. 56), was a case 
of a contract with an acceptor. Accordingly the 
Court of Queen^s Bench decided that it is no answer 
to an action against a surety, that in pursuance of a 
binding agreement with a tldrd party, time has been 
given to the principal debtor; and therefore the 
drawer of a bill of exchange is not discharged - by an 
indorsee agreeing for good consideration with a 
stranger to give time to the acceptor, and giving 
time accordingly. Fraser v. Jordan, 5 Week. Bep. 
819 ; 29 Law Tim. B. 326. 

^ AMP. —Guarantee [vol. 3, pp. 88, 90]— /m- 
perfect agreement-^MercantHe Law Amendment Act, 
1856—19 5- 20 Vic, c. 97, s. 3 [vol. 3, pp. 88—92]. 
— ^In the case of Bamsbottom v. Mortley (2 M. & S. 
445), a paper was tendered in evidence, and it was 
objected that it required a stamp. The party was 
nonsuited on the ground that it was not stamped. 
Best, Serjeant, applied to set aside the nonsuit on 
the ground that tiiis was neither a contract nor 
evidence of a contract, inasmuch as the name of one 
of the contracting parties, the lessor, was wanting to 
it. In other words, this was an objection to the 
contract as an invalid contract under the Statute of 
Frauds, and therefore, not being a valid contract, 
did not require a stamp. Tr- that Lord EUenborough 
replied: '^It may not be evidence of the whole 
contract, but it is evidence of a material part. If 
a necessary part in the proof of the contract, I 
think that it ought to be stamped." Mr. Justice 
Dampier says: ^^This may not be such a memo- 
raud^um of the contract as would satisfy the Statute 
of Frauds, but it is such a memorandum of the 
agreement as requires a stamp." The following 
case was decided on the authority of Bamsbottom v. 
Mortley, the Court of Exchequer holding that, 
although a guarantee which does not express consi- 
deration is admissible in evidence by virtue of «. 3 
of the Mercantile Law Amendment Act, 1856 (vol. 
3, p. 90), it is not admissible without a stamp. 
Glover v. Hackett, 5 Week. Bep. 881. 

WILL. — Competency of testator — Insanity — Onus 
prohandi — Presumptions, — ^In Starkie on Evidence, 
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presamptions are divided into presumptions of law, 
which are altogether artificial ; presumptions of law 
and fact, which are of a mixed character, being also 
artificial presumptions, but to be found by juries, 
being recognised and warranted by the law as the 
proper inferences to be made by juries under parti- 
cular drctmistances ; and natural presumptions, or 
presumptions of mere &ct. The Court of Common 
Pleas have, in the following case, held that the pre- 
sumption of sanity is not a merely artificial or legal 
presumption, but ^at the utmost a presumption of 
law and fiuit ; that is, an inference to be made by 
a jury from the absence of evidence to show that 
a party does not ei\joy that soundness which experi- 
ence proves to be the general condition of the human 
mind. But in such cases, when evidence is laid 
before a jury, they must decide according to what 
they believe to be the truth ; and when a will is set 
up as a valid will, a jury ought not to pronounce it 
to be so, imless they are convinced of the affirma- 
tive. Therefore, in an ejectment, where the 
defendant admitted that the claimant was heir-at-law 
of the person last seised, and claimed as devisee, and 
produced a wiU, and after proving the execution of 
it called witnesses to prove the competency of the 
testator, and the claimant then gave evidence to 
impeach his competency, and the judge in summing 
up told the jury that the law presumed sanity, and 
therefore the 'burden of proof was shifted, and that 
the devisee must prevail unless the heir-at-law 
established the incompetency of the testator, and 
that, if the evidence was such as to make it a 
measuring cast, and leave them in doubt, they ought 
to find for the defendant : Held, that the judge had 
misdirected the jury. Sutton v. Sadler, 5 Week. 
Rep. 880. 

WILL. — Duplicate copies — Presumptions ofrevoca^ 
tion. — The law presumes that if a testator executes a 
will in duplicate, retaining one copy in his own 
possession, and delivering over the other to another 
person^s custody, and subsequently destroys, animo 
revocandi, the copy in his own possession, that such 
destruction is a revocation of the copy not in his own 
possession. A second presumption is, when a will is 
executed in duplicate, and one copy is proved to 
have been in the testator's possession, and it cannot 
be found on his death, Uiat the testator himself 
destroyed it animo revocandi (Rickards v. Mumford 
2 Phill. 24 ; Colvin v. Fraser, 2 Hagg. Eceles. 266). 
r. duly executed his will in duplicate in Aug. 1813 ; 
one copy he deposited with one of the executors 
therein named; as to the other, there was no 
evidence whether he retained it in his own custody 
or not. He became insane in 1827, and so remained 
till his death. > Only the copy in the custody of the 
executor was then forthcoming: Held, that the 



ordinary legal presumptions as to revocation of one 
duplicate by reason of the destruction or non- 
.appearanee of the other, did not under the circum- 
stances arise ; and probate of the copy in the hands 
of the executor was granted^ Topham v. Norris, 
29 Law Tim. Rep. 846. 

COMMON LAW PRACTICIC. 

XRKESna.-Sheriff-^BaiUffnot named invarratU-^ 
Rule to discharge out of custody — Acting in execution of 
writ — Not to bring action. — ^An arrest under a ca. sa. 
by a bailiff, to whom the warrant is not addressed, 
in the absence of the officer to whom it is addressed, 
even though such officer has engaged him to assist 
him m his absence, he himself being at a consider- 
able distance at the time of the arrest, is irregular, 
and the defendant will be discharged out of custody. 
•A rule to discharge him is properly directed to the 
plaintiff, and not to the sheriff. If the rule does not 
ask for costs, the court will not impose it as a condi- . 
tion that the defendant shall bring no action. Rhodes 
V. Hua, 26 Law Joum. Ex. 265. 

COS^.S>istribulive issues [ante^ p. 94].— ilZ/otr- 
ance of costs to defendant where there is a distributive 
issue, and he has succeeded in reducing plaintiff's claim 
— Recovering over-payments on admittance to copy- 
holds, — ^The 75th section of the Common Law Pro- 
cedure Act, 1852, enacts, " that pleas of payment 
and set-off, and aU other pleadings capable of being 
construed distributively, shall be taken distribu- 
tively." That section forms part of a series which, 
by its special preface, is confined to pleas and subse- 
quent proceedings ; and the words of that section 
are followed by these : ** If issue is taken thereon, 
and so much- thereof as shall be sufficient answer to 
part of the causes of action proved shall be found 
true by the jury.*' These considerations show 
clearly that the section was intended to relate to 
those cases where pleas or subsequent pleadings are 
denied, and part of them sufficient to cover in part 
the declaration or preceding pleading is proved, and 
not to apply to cases in which the declaration itself 
is denied. Great difficulty had arisen as to pleas of 
set-off and other similar pleas, where, on the evi- 
dence, so much was proved as would answer a part 
only of the declaration ; ' and the object of the statute 
was to meet such cases as Tuck v. Tuck (5 M. and 
W. 109), where the defendant proving his set-off, 
but not covering the whole claim in the declaration, 
the plaintiff was held entitled to a verdict on the 
only plea (see the observations of Jervis, C. J., in 
Gabriel v. Dresser, 24 Law Joum. C. P. 81 ; 
3 Week. Rep. 286). Probably the Legislature did 
not think that the case of the divisibility of issues 
denying the declaration required provision, there 
having been a course of practice, and several dc- 
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amns, on ibe talgeet of finding iwiies dittrilnitiTely, 
aonie of whieh deebions, wk obserred by Mr. Gray 
in his Uw of eosts (p. 168), seem to have anti c ip a ted, 
in many eases, the effect of s. 76, eyen as. to the 
distribntion of issue* on special pleas. When th^ 
roles of Hikiy Term, 1832, gave parties the costs 
of issoes according as they were finnid, it became 
more generally important to have the findings on 
entered distribntiyely where capable of distri- 
in htet ; and a practice has arisen, sanctioned 
by several decisions, of defendants claiming to haye 
a Terdict, judgment, and costs, fiir the part of the 
declaration on which the plaintiff fUls, if thedeobra- 
tion be capable, in its natore, of distribution. In 
many cases, firom the natm:e of the declaration, there 
is no difBcidty in this. Thns issues, taken on pleas 
in denial of the whole count, have been held dis- 
tributable in actions of trespass, and in trover fbr- 
distinct specified chattels, in trespass tathe realty, in 
cgectment in case of libel where the libellous matter 
is callable of separation ; and in debt for work and 
labour (see the cases collected in page 42 of Gray on 
Costs). In most of these cases, firom the nature of 
the action, there seems no difficulty in saying (for 
example), that the defendant had converted the 
com, but not the horse mentioned in the declaration ; 
but in the case of indebUaimi aagumipat^ the sum in 
the declaration being, for some purposes, immaterial, 
and the issue of nevw indebted having been some- 
times regarded^ as raising the question, does the 
defimdant owe anything ? and if bo, how much ? the 
sum in the declaration being treated as meaning any 
sum the plaintiff may proTC. It might be thought thi^ 
where the jury found the defendant indebted in a 
certain sum, ^ere was no residue to find for the 
defendant. Until 1882, it was never thought that a 
defendant could say, where a verdiet was found 
against him for less than the whole sum claimed, that 
he was entitled to a verdict for the Residue ; and the 
observations of Lord Abinger, in Bird v. Penrice 
(6 M. and W. 766), are strongly in fikvour of this 
▼iew. Howeyer, in the previous case of Cousins v. 
Faddon, (2 Cr. M. and B. 647), an issue on the plea 
of the general issue seems to hav^ been entered dis- 
tribntiyely, and a yerdict for the residue found for 
the defendant ; and the same course was adopted in 
the more recent case of Welby y. Brown (1 Ex. 770), 
where to an action for work and labour, and on an 
account stated by an attorney, the defendant pleaded 
three pleas each to the whole declaration— never 
indebted, Statute of Umitations, no signed bill; 
and the verdict was ultimately entered, as to the 
first issue as to £18 10s. 3d., for the plaintiff— «8 to 
the residue of the sum demanded, for the defendant ; 
on the second, for the plaintiff; on the third, for the 
defendant. The general costs of the cause were for 



the defendant, but the plaintiff was allowed by the 
court the costs of all witnesses who attended solely 
to prove what he reooyered on the first issue, or to 
proye his case on the second issue ^ the defendant 
having the costs of the witnesses who attended only 
to reduce the plaintiff's demand on the first issue* 
and of those who attended to prove the third issue. 
The Court of Queen's Bench have followed this de- 
cision, and, in the foUowing case, held that an issue 
may be treated distributiyely where the justice of 
the case requires it ; and it appears that the drfen- 
dant ha$ made a tucees^fid retittance as to a di$Unci 
part of the claim. An action was brought to recoyer 
the excess of fees unduly exacted by the lord and 
steward of a manor, on admission to copyhold tene- 
ments. The declaration cotisisted of the indebitatus , 
money counts, and the only plea was never indebted. » 
The particulais of demand consisted of nine items 
(total, £17 Is.). A special case was after a verdict for 
the plaintiff by consent stated, for the opinion of the 
court • The decision was partly in Ikvour of the 
plaintiff, and parUy in fevour of the defendant ; and 
the plaintiff ultimately recovered something in re- 
spect of eveiy one of the eleven items, and entered 
up judgment for the amount. On the taxation of 
costs, the master considered the question decided by 
the court, and allowed costs to the plaintifis and 
defendantai respectively according to the finding of 
the court, treating each party as partially successful : 
Held, that the taxation of the master was upon the 
right principle, and that the issue on never indebted 
might, in this case, be so distributed as to entitie the 
defendants to have the costs incurred by them 
allowed as to the parts on which they had succeeded. 
Trekeme v. Gardner^ 29 Law Tim. Bep. 827; 6 
Week. Bep. 816. 

COSTS. — Bankruptcy proceedings-^ ConsoUdation 
Act, 1849 (12 5- 13 Vic. c. 106, s. 86)— TVoifer'* affi- 
davit of debt— Recovery of lest sum — Reasonable and 
probable cause [vol. 8, pp. 806, 324].— We have, m 
vol. 3, p. 324, set out the 86th sec. of the above 
statute, by which, where a plaintiff files an affidavit 
of debt to make the defendant a bankrupt, but fails 
to recover the full amount, the defendant is entitled 
to apply to the court for his costs. In ascertaining 
whether a plaintiff, who does not recover the foil 
amount of the sum for which he has filed an affi- 
davit of debt in the Court of Bankruptcy, had, 
within the meaning of section 86 of the Bankrupt 
Law Consolidation Act, 1849, reasonable and pro- 
bable cause for making such affidavit, the court will 
consider, not merely the belief of the plaintiff that 
such amount was due to him, but whether the fi^ts 
and the law of the case justified his belief. Hope v. 
Fenner, 26 Law Joum. C. P. 207. 
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BANKRUPTCY. 

AERANGEMENTS BY DEED lante, p. 95 ; 
vol. 8, pp. 54, leO^.—Requisiia of Jgcd— 12 fi- 13 
Vic. c. 106, 8s, 224 — ^228. — A plea founded upon an 
arrangement by deed under the Bankrupt Law 
Consolidation Act, 1849, ss. 224, &c., is bad, unless 
it shows that the deed provided not only for the 
distribution of all the debtor^s estate and effects, but 
also for its distribution among all the Creditors, and 
not only those who should execute the deed. 
Bloomer v. Darke^ 26 Law Jonm. C. P. 214. 

CERTIFICATE [vol. 3, p. 86, 227, 880].— 
Misreprtsentation — " Gaming or wagering " [vol. 8, 
p. 221^— Bankrupt Act of 1849, *. 201.— By sec. 
201 of the Bankruptcy Consolidation Act, no bank- 
rupt is to be entitled to a certificate of conformity, or 
having obtained one, the same is to be void, if 
(inter alia) ^* such bankrupt shall have lost by any 
9ort of gaming or wagering in one day £20, or within 
one year next preceding the filing of the petition 
for' adjudication, £200.*^ In the following case, 
the bankrupt had had transactions in Consols and in 
Turkish Guaranteed Four per Cent. Scrip, which he 
had from time to time bought for the account, but 
with no intention that the stock should be transferred 
to him. Upon the account-day arriving, he had 
paid the difference occasioned by a fall in the value 
of the stock, in order to carry on the transaction to 
the next account, and in this way he had, on several 
occasions, lost more than £20 in one day: Held 
(reversing the decision of Mr. Commissiouer 
Holroyd), that, although transactions of this nature 
might be " gaming or wagering ^^ within the meaning 
of other statutes where those words were used, they 
were not so within the meaning of the above 201st 
section of the Bankrupt Law Consolidation Act, and 
therefore they would not disentitle the bankrupt to 
a certificate. They were, however, to be taken into 
consideration with other conduct on his part when 
deciding on the question of certificate ; and, under 
all the circumstances, their lordships suspended the 
certificate until two years should have expired from 
the date of the adjudication ; directed that, when 
granted it should be of the second class ; and with- 
held all protection to the Ist September next. Exp. 
Ryder^ re Ryder^ 29 Law Tim. Rep, 836. 

EXECUTION.— Z>iscAar^e from after a year— 
Sect, 259 — Construction of— Execution under certifi- 
cate B, a [vol. 3, pp. 227, 308].— By sec. 259 of the 
Bankruptcy Consolidation Act, if any bankrupt shall 
be taken in execution after the refusal of protection, 
or after the refusal or suspension of his certificate, 
he shall not be discharged from such execution 
until he shall have been in prison for the JuU period 
of one year^ except by order of the court. The 
words " full period of one year " limited by the 



above section, 259, as the term of imprisonment of a 
bankrupt under an execution issued to a creditor 
who has obtained the certificate B. a, under section 
257' must be taken to refer to an imprisonment in 
the same suit, and do not apply to a case in which 
the term is made up of two several periods of impri- 
sonment under two several executions by different 
creditors under the certificate B. a, one being 
before passing the last examination, and the other 
upon die refiisal of the certificate. Semble^ after a 
bankrupt has been in prison for the full period of 
one year, upon an execution sued otit by a creditor 
under the certificate B. a, the power of die court to 
discharge him under section 259 is gone, and the 
bankrupt is entitied to his discharge forthwith. 
Exp, Crole^ re Crole, 29 Law Tim. Rep. 845. 

LANDLORD AND TEN AST, —Machinery in 
cotton milU under lease — Bankruptcy of lessee — " Order 
and disposition'' [^ol. 8, pp. 187, 883, 892]— 22epti^ 
ownership — Sec. 125 of the Bankrupt Law ConsoUdor 
tion Act, 1849 [set out vol. 2, p. di37] — Lien by way 
of covenant [vol. 1, p. 68]. — ^The following case on 
the bankruptcy doctrine of reputed ownership in 
relation to machlfiery, &c., demised to a bankrupt 
tenant, is one of great importance, establishing that 
where there is a demise of a miU with the machinery, 
&c., with a covenant by the lessee to keep up the 
machinery, &Ci, to a certain amount, on the lessee's 
bankruptcy, though the amount of machinery is less 
in value than required to be kept by the covenant, 
the machinery passes to the lessee^s assignees as 
being in his reputed ownership: the true owner 
of the machinery being the landlord, the tenant was 
in possession with his consent, and the lien by way 
of covenant did not prevent the reputed ownership 
no more than a mortgage would have done (vol. 1, 
p. 63). It appeared that by an indenture of lease, 
the plaintiffs demised to R. W. and J. W. the cotton 
mill and premises therein described, and the steam 
engine and fixtures therein mentioned for a term of 
sixteen years. The lease contained a covenant by 
R. W. and J. W. to keep upon the premises, as 
security for the rents accruing, machinery for cotton 
spinning of the full value of £8,000 at the least. 
They also covenanted not to underlet or assign 
without the licence of the plaintiffs. The lease also 
contained a proviso that if the rent reserved should 
be in arrear, or in case of breach or non-performance 
of any of the covenants therein contained, or if 
R. W. or J. W. should become bankrupt or 
insolvent, or should make any assignment of their 
estate and effects for the benefit of their creditors, 
it should be lawful for the plaintifis to re-enter upon 
the premises. R. W. died, leaving J. W. surviving, 
and he was recently adjudged a bankrupt, and the 
defendant was duly appointed the official assignee of 
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his estate. The maohinery upon the premises was 
not worth £3,000, aud no rent was due from the 
bankrupt. The defendant took possession of the 
mill, works, and machinery, and was proceeding to 
remove the cotton-spinning machinery, as part of 
the bankrupt's effects, to prevent its being liable to 
a distress for rent (then on the point of coming due) 
by the plaintiffs, but they insisted that the defend- 
ant had no right so to do. The plaintiffs wei« about 
to (lie a bill in the Court of Chancery for an injunc- 
tion to restrain the defendant from removing the 
machinery, when it was arranged that a speciid case 
should be agreed upon for the opinion of their 
lordships : Held, that the machinery was within the 
order and disposition of the bankrupt, and in his 
reputed ownership with the plaintiff's consent, and 
that the official assignee was entitled to remove it. 
The case being entirely new, costs were ordered to 
be paid out of the estate. L. J. Turner observed 
that the decision did not extend to cases where, 
according to the custom of the country or district, 
there was a habit of keeping the machinery under 
the control of the landlord in a similar manner. 
Shuttleworth v. Uernaman^ 29 Law Tim. Bep. 838 ; 
6 Week. Rep. 863. 

PROSECUTION OF BANKRUPT [vol. 8» 
p. 883]. — Reason far which the court wUl interfere 
with discretion of assignees. — By sec. 255 of the 
Bankruptcy Consolidation Act, if any bankrupt be 
suspected of or charged with the commission of any 
of ihe offence^ specified in the statute, the commis- 
sioner may direct the assignees to institute and carry 
on a prosecution of the bankrupt for such offence. 
Where the assignees have obtained an order under 
the above section 255, for the prosecution of the 
bankrupt at the costs of the estate, and there does 
not appear anything to show that they have acted 
improperly in the exercise, of their discretion, the 
couvt will not, upon the application to review or 
rescind the order by three or four creditors, who 
have proved to an amount representing only about 
one-sixth of the whole debts, and wholly unsupported 
by evidence, interfere with such discretion of the 
assignees. Exp, While^ re W, and H. Wilson^ 
29 Law Tim. Rep. 345. 

COUNTY COURTS. 

COMMITMENT —Insolvency^Discharge— Judg- 
ment summons — Power to commit — 9 ff 10 Vic, c. 95, 
». 99, 102—19 §r 20 Vic. c. 108, s. 2.— In the fol- 
lowing case the question was, whether the judge of a 
county court has jurisdiction to commit a defendant 
to prison by warrant upon a judgment summons 
issued under 9 & 10 Vic. c. 95, s. 99, after the de- 
fendant has obtained a valid order of discharge 
under the Insolvent Debtors^ Act, comprising the 



judgment debt in respect of which the judgment 
suihmons was issued. This question was first 
brought to a decision in Abley v. Dale (11 C. B. 
778 ; 2 Lownd. M. & P. 438 ; 15 Jur. 1012), and 
answered in the affirmative, upon the express words 
of the statute, notwithstanding the manifest injus- 
tice of making a debtor liable to imprisonment for 
not paying a debt after the law has taken aw^ay from 
him all his property, and also of making him liable 
to be imprisoned in pimishment for misconduct by 
the insolvent commissioner, and liaUe.to be again 
punished for the same misconduct by the county 
court judge, or to be acquitted by the one and found 
guilty by the other, upon the same evidence, in 
respect of the same charge. In Abley v. Dale, this 
injustice is recited in the judgment ; but the court 
acted on what they considered the clear words of the 
statute. The decision In that case has been followed 
in Exparte Christie (4 £1. & Bl. 714 ; 1 Jur. N. S. 
211), and in George v. Somers (16 C. B. 539 ; 11 
Exch. 202) ; but they both rest on Abley v. Dale. 
The decision in Abley v. Dale proceeded on the 
words in sect. 102 of the act, providing that no 
order granted by the Court for the Relief of Insol- 
vent Debtors should be available to discharge any 
defendant firom any commitment upon any order 
there mentioned — viz., sect. 99. The law, as thus 
declared, being so manifestly unjust, tlie 19 & 20 
Vic. c. 108 was passed to repeal (sect. 2) the very 
proviso in sect. 102 of the County Court Act. 
Sect. 2 of that statute expressly repeals the enact- 
ments mentioned in schedule A., and, amongst 
others, so much of sect. 102 of stat. 9 & 10 Vic. 
c. 95, as enacts " that no protection order or certifi- 
cate granted by any court of bankruptcy, or for 
the relief of insolvent debtors, ' shall be avail- 
able to discharge any defendant from any com- 
mitment under the order of a judge." The Court 
of Queen^s Bench has decided that the judge of 
a county court has no jurisdiction to commit a de- 
fendant to prison by warrant upon a judgment 
summons issued under the 9 & 10 Vic. c. 95, s. 99, 
afler the defendant has obtained a valid ord^r of dis- 
charge under the Insolvent Debtors' Act, comprising 
the judgment debt in respect of which the judgment 
summons was issued ; the proviso in sec. 102 of stat. 
9 & 10 Vic. c. 95, on which the decision in Abley v. 
Dale (11 C. B. 778 ; 15 Jur. 1012) rested, being 
repealed by stat. 19 & 20 Vic. c. 108, s. 2. Cookman 
V. Rose, 3 Jur. N. S. 8G6. 

CBIMJKAL LAW. 

BEER ACT.— 4 j- 5 WiU. 4, c. 85, «. ^--Licence 
— False certificate — Conviction — Form in section 35 of 
11 j- 12 Vic. c. 43. — The exception, in section 35 of 
11 & 12 Vic. c. 43, of " any information or complaint, 
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or other proceeding under or by virtue of any of the 
statutes relating to her Majesty's revenue of excise 
or customs, stamps, taxes, or post-office," does not 
vpTplj where the particular information or complaint 
proceeds upon a section of a statute not relating to 
the revenue of excise, &c., although there are other 
sections in the statute which do relate to the revenue 
of excise, &c. A conviction, therefore, under section 
8 of 4 & 5 Will. 4, c. 85, for signing a false certificate 
for the purpose of obtaining a licence for the sale of 
beer, drawn up according to the form provided in 
schedule (I. 1.) of 11 & 12 Vic. c. 43, is valid. 
The Qneen v. Bakewell^ 26 Law Joum., M. G. 150. 

BURIAL BOARDS [janU^ p. SI'].— Chanty 
property— 16 j- 16 Fie. c. 85, *. 29— ^^ Approval of 
w»try"— CiMto.— The 16 & 16 Vic. c. 85, s. 29, 
provides, that. any biuial board under that act, 
^^with the approval of the vestry," and of the 
guardians of the poor of the parish (if any), and of 
the Poor-law Board, may firom time to time appro- 
priate for the purposes of a burial-ground for such 
parish, either alone or jointly with any other parish 
or parishes, any land vested in such guardians, or in 
the churchwardens, or In the churchwardens and 
overseers of the parish, or in any feoffees, trustees, 
or others, for the general benefit of the parish, or 
for any specific charity; provided always, that 
where any land so taken and appropriated shall be 
subject to any charitable use, such lands shall be 
taken upon such conditions only as the Court of 
Chancery, in the exercise of its jurisdiction over 
charitable trusts, shall appoint and direct." A 
burial board present^ a- petition praying to be 
empowered to purchase charity lands for a new 
cemetery. It appeared that Uie approval of the 
vestry required by the above act, sec. 29, had been 
originally given to the scheme, and afterwards 
confirmed under a misapprehension of the true facts 
of the case. At a subsequent meeting of the vestry, 
when the true facts had been ascertained, an amend- 
ment of the original approval of the vestry was 
proposed, but lost. A poll of all the ratepayers was 
then taken, by whom the amendment was carried. 
The burial board had obtained the approval of the 
guardians of the poor of the Poor-law Board, the 
charity commissioners, and the Secretary of State : 
Held, that there had been no due *^ approval of the 
vestry" within the terms of the 29th section of the 
15 & 16 Vic. c. 85 ; and that the petition of the 
burial board must be dismissed, though without 
costs, lie The Egham Burial Boards 29 Law Tim. 
Rep. 843. 

COSTS BY CROWN [vol. 2, pp. 58, 121, 227]. 
— Information by excise officer — 2 Sf 3 WiU. 4, c, 
120, 8. 27— Appeal— Costs of respondent— 12 & 13 
Vic. c. 45, «. 5—18 4- 19 Vic. c. 90, ss. 1, 2.— By 



sect. 5 of the 12 & 13 Vic. c. 45, \^ upon any appeal 
to any court of quarter sessions, the court before 
whom the same shall be brought may, if it think fit, 
order and direct the party or parties against whom 
the same shall be decided to pay to the other party 
or parties such costs and charges as may to such court 
appear just and reasonable." The 18 & 19 Vic. c 90, 
entitled ^* An Act for the Payment of Costs in Pro- 
ceedings instituted on behalf of the Crown in 
matters relating to the Revenue ^ (see vol. 2, pp. 
121, 122), has the words,, in sect. 1, *' all informations 
in respect of any sum or sums of money due sod 
owing to her M^esty by virtue of any vote of Par- 
iiament for the service of the Crown, or of any Act 
of Parliament relatmg to the public revenue (see 
the act set out vol. 2, p. 122). Upon appeal against 
an acquittal upon an information by an excise officer, 
under stat. 2 & 3 Will. 4, c 120, s. 27, the quarter 
sessions confirmed the acquittal with costs: Held, 
that the quarter sessions had no jurisdiction to order 
costs to be paid to the respondent by the excise 
officer, either under stat 12 & 18 Vic. c. 45, s. 5, 
because the Crown was not named in it ; or under 
stat. 18 & 19 Vic. c. 90, s. 2, because it was confined 
to informations to which the Attorney-General ^ras 
party. Reg. v. Beadle^ 8 Jur. N. S. 862. 

POOR-RATE.— JErcinp^n from— RateahiUty of 
the university as the occupier of public buildingf — RcUe-- 
ability of college chapels and libraries [voL 1, 
p. 317]. — ^The University of Oxford must be judi- 
cially regarded as a national institution, erected for 
the advancement of religion and learning through 
tiie nation ; and is not liable to be rated to the relief 
of the poor, in respect of land or buildings occupied 
by it solely for those public purposes. Such are the 
Bodleian Library ; the Divinity and other schools ; 
the Convocation House and Apodyterium ; the Old 
Convocation House and Law School ; the Shel- 
donian Theatre, the use of it as a concert-room being 
merely occasional and exceptional; the Ashmolean 
Museum, except the lower part, occupied as a resi- 
dence by the reader in mineralogy ; the Clarendon 
Buildings ; the Botanic Garden ; the Taylor Insti- 
tution; and the University Galleries. But the 
university is rateable in respect of a cellar under 
the Sheldonian Theatre, permitted to be occupied by 
a private individual for his own benefit, though 
withoutpayment of rent. So the residences of the 
professor, the porter, and the head gardener at the 
Botanic Garden, and the land appropriated to the 
use of the latter ; and the residence of the librarian 
at the Taylor Institution, so far as the same is 
referable to private convenience, and not to public 
duty, are rateable. And the colleges, being institu- 
tions of a more private character, are also liable to 
be rated in respect of their chapels and libraries. 
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Reg. ▼. The Vice-Ckanceiior of the University of 
Oxford^ 29 Law Tim. Rep. 343 ; 5 Week. Rep. 872. 
PUBLIC HEALTH ACT, 1848 [vol. 3, pp. 23> 
330Ji.—Bate-^PubUcatum under sec. IQ^-^Eff^ct of 
non-puhlic(Uion.-^Section 103 of the Public Health 
Act, 1848, requires rates made under that act to be 
published in the same manner as poor rates, but 
does not go on to say that " otherwise the rates shall 
be of no force or yaHdity,"nor contain other nullify- 
ing words. A -rate made under the Public Health 
Act was objected to, on the ground of non-publica- 
tion only; but, nevertheless, justices issued their 
wamuii of distress to enforce the payment tEereof: 
Held, that tiie rate was not invalid therefore, and 
that the justices had jurisdiction to issue the warrant, 
and that parties acting in the execution of it were 
protected thereby. Le Feuort v. MUler^ 29 Law 
Tim. Rep. 344. 



VENDORS AND PURCHASERS. 



POWER OF SALE [voL 3, p. SllJ,— Surviving 
trustee — Devisee — Power to appoint new trustees. — The 
case of Cooke v. Crawford (13 Sim. 91) decided 
aolely that where a trust is to be executed by 
trustees and their heirs, the testator has not intended 
the trust to be severed from the estate, and therefore 
that the assignee or devisee could not be allowed to 
do what the trustee or the heir was directed to do ; 
and at all events that no one could be compelled to 
take a title under an assign when the trust was only 
to be performed by the heir. In Ockleston v. 
Heap (1 De G. & Sm. 640), the devise was to two 
trustees, their heirs, executors, administrators, and 
assigns ; one of the trustees declined to act,' and 
formally renounced ; and the remaining trustee who 
acted, devised the trust estates upon the same trusts 
on which he held the property. V. C. Knight 
Bruce acceded to the view of the cestuis que trust, 
and made a decree for the appointment of new 
trustees, observing, " What I should have done if 
Tltlcy V. Wolstenholme had come before me, I need 
not say, nor am I ^ure." ' In Mortimer v. Ireland 
(11 Jur. 721), Lord Cottcnham said, "The argu- 
ment amounts to this : that the executor of a trustee 
SB of right a trustee ; but this is not so, for whether 
the property is real or personal estate is no matter, 
for suppose a man appoints a trustee of real and 
personal estate simpUdter^ adding nothing more, 
this cannot make his representative a trustee. 
Titley v. Wolstenholme. was very different ; for 
there the court proceeded on the intention manifested 
that the trust should be performed by the assiigns of 
the survivor." Lord Cotteuham, therefore, recog- 
nised that case ; where, therefore, a testator devises 



trust premises to trustees and their surVivor, their 
and his heirs and assigns^ it cannot be held that the 
assigns should not execute the trust. Accordingly 
in the following case^ where there was a devise to 
trustees, their heirs and assigns, upon trust that they 
and the survivors or survivor of them, his heirs and 
assigns, should sell the trust premises, and the will 
also contained a power of appointing new trustees, it 
was held, that the devisees of the surviving trustee 
could make a good title to a purchaser under the 
power of a sale. Halt v. May^ 5 Week. Rep. 869. 

PUBLIC COMPANY [vol. 3, p. 130].— iSjwq/fo 
performance — Railway company [ante^ p. 40] — 
Companies' Clauses Act^ 1845 — Agreement under seal 
or hands of two directors-^Mandamus proper proceed- 
ing* — In Adams v. London and Blackwall Railway 
Company (6 Rail. Cas. 271), which was a case 
depending exclusively upon a notice to take land 
given by a company under the provisions of the 
Lands Clauses Act (ante^ p. 40, as to the effect of 
such a notice). Lord Cottenham expressed great 
doubt as to whether a court of equity would compel 
the company specifically to perform the contract, 
and whether it was not the more proper province of 
the Court of Queen^s Bench to direct the company 
by mandamus to proceed to purchase the land at the 
stipulated price. In the following case it wto held 
that to enable the court to decree specific perform- 
ance of an agreement by a railway company to 
purchase, the agreement must be signed by two 
directors, or under the corporate seal of the company, 
so as to comply with the formalities rc(]uircd by 4he 
Companies^ Clauses Act, 1845, s. 97. It appeared 
that negotiations were entered into for the purchase 
of a canal by a railway company. In pursuance of 
these negotiations an act was obt^hcd, enacting that 
it should be lawful for the canal co^ipany to sell to 
the railway company, and the railway company 
t^were thereby authorised and required, with the 
consentof threc-fiflhs of the shareholders, to purchase 
the canal." At a meeting specially held, a resolu- 
tion was passed by upwards of thrce-fiflhs of the 
shareholders, authorising the directors to complete 
the purchase at such time, and under such terms and 
conditions, as to them should seem meet. No. steps 
were taken by the directors to complete the purchase : 
Held, that there being no contract signed by two 
directors or under the corporate seal, specific per- 
formance of the agreement could not be decreed. 
Semhle^ that in such a case, in accordance with the 
views of Lord Cottenham above stated, the canal 
proprietors should have applied for a mandamus to 
compel the railway company to complete the 
purchase upon the tcnns specified. The Leominster 
Camil Navigation Company v. TJie Shrewsbury and 
Hereford liaUway Company^ 5 Week. Rep. S6^, 
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JUDGMENT CREDnORS.— Zwn on pur- 
cJuiser^s interest under a contract for sale — 1 ff 2 Vic. 
c. 110,'«. 13. — The following decision shows how 
embarrassing the law of registered judgments is, as 
respects purchasers and vendors, by giving a lien 
on a purchaser's interest under a contract for sale, 
though abandoned by him. It appeared that the 
plaintiffs contracted to -sell land to the defendants, 
who paid part of the purchase- money and then 
became insolvent, and were unable to complete the 
contract. The land was afterwards sold under a 
decree of the court, and the purchaser having 
ascertained that the defendants were indebted to 
certain creditors on judgments, required the judg- 
ment creditors to release their rights, or to join in 
the conveyance : Held, that the judgment creditors 
had such a lien on the equitably estate of the 
defendants, that the purchaser was entitled to have 
their concurrence. The Governors of the Grey Coat 
Hospital v. The Westminster Improvement Commis- 
sioners^ 5 Week. Rep. 855. 

COMPENSATION FOR DEFECT IN TITLE 
[vol. 8, p. 277]. — Indemnity — Specific performance^ 
with compensation — Wife refusing to bar her dower — 
Costs — Mutuality. — Great difficulty has always been 
felt as to granting specific performance of contracts 
for sale with compensation for any defect in the 
title or other matter. In Nelthorpe v. Holgate 
(1 Coll. 208), which was the case of a person 
purporting to sell an absolute interest, but who was 
in fact entitled subject to his mother's life interest, 
specific performance was decreed with an abatement 
by way of compensation. Sir J. L. Knight Bruce, 
then Vice Chancellor, said he made that decision 
without acceding to the broad and general argument 
urged on the plaintifiT's part, as to the performance of 
contracts with compensation wherever the vendor 
can give part, but not the whole of what he has 
contracted to sell. It might be different as observed 
by y. C. Wood in the following case, and the case 
of a defendant resisting specific performance with 
an abatement would be much stronger, if he could 
show any peculiar difficulty in estimating the 
amount of compensation. One obvious observation 
upon this question of compensation is that which 
pressed Lord Redesdale in Lawrenson v. Butler 
(1 Sch. and Lefir. 18), and Harnett v. Yielding 
(2 Id. 653) — viz., the disadvantage under which the 
vendor would be for want of mutuality if it were to 
be held that the purchaser could enforce the contract 
with a compensation; whereas the vendor never 
could force the completion upon a purchaser, even 
by submitting to a deduction for compensation ; so 
that there is no mutuality. At the same time, how- 
ever, it is to be observed that the court has gone a 
long way in favour of a vendor on the point of 



mutuality, as the case of Mortlock v. Buller (10 Yes. 
292) shows. In the following case, it appeared that 
A. contracted to sell to B. the fee-simple, clear of 
incumbrances. B., aware that on a former occasion 
an attempted sale had gone off in consequence of A.^s 
wife refusing to bar her dower, asked as to this, and 
was informed that she would now join ; afterwards 
she refused to join : Held, that B. was entitled to 
compel a specific performance, with a compensation 
and indemnity against the right to dower. Setnble, 
a proper indemnity would be to retain in court a 
third part of the purchase-money, the dividends to 
be paid to A. and his assigns during the joint lives 
of himself and wife : and if she survived A., to B. 
during her life ; and upon her decease, the ci^ital 
so retained in court to be paid to the husband, A. 
At the hearing, the decree, as drawn up by the 
plaintiff, was simply for specific performance, 
although the court had directed it to be without 
prejudice to the question of oompensatiou : Held, 
that the plaintiff was not thereby precluded, as 
having elected to take the decree in that form, firom 
asking for compensation. Where a vendor has not 
furnished a complete abstract until after a general 
reference as to title, he will have to pay the costs of 
the reference, although no defect of title is discovered 
upon the inquiry, except such as was already known 
to the purchaser. The want of mutuality is not a 
sufficient argument against granting specific per- 
formance, with compensation at the prayer of a 
purchaser, although a vendor could not compel a 
purchaser to accept such a compensation. Wilson v. 
WiUiams, 8 Jur. N. S. 810. 

SPECIFIC PERFORMANCE.— ^ttiZiui^ lease 
— Attorney and client — Surprise — Surveyor consulted 
— Solicitor for both parties — Covenants in lease not to 
sublet ; re-entry for breach. — After a negotiation of 
some years, J. agreed in writing to take a building 
lease of land on the terms therein specified, accord- 
ing to which a large number of houses, roads, &e., 
were to be constructed according to the description ; 
and J. was not to sublet or assign, &c., without 
license. At the time of the execution by J. of the 
agreement to take this lease, no one was present but 
C, the solicitor of the lessors, to whom J. said that 
he had been advised not to sign the agreement, but 
that he was sure that C. would not let him do any- 
thing wrong ; to which the reply was that C. was 
acting for the lessors, and could act for no other 
party ; thereupon J. signed. Up to that time he 
had not had any legal adviser in the matter ; but it 
being then handed over to his ordinary solicitor to 
complete, various alterations were requested, most 
of which were conceded by the plaintiffs, the lessors ; 
but this stipulation as to not subletting, &c., without 
license, they would not give up or modify. The 
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defendant alleged surprise, and that he never in- 
tended to cany out the boilding, &c., himself, and 
would not now do so : bat specific performance 
was, nevertheless, decreed. A surveyor is a com- 
petent adviser in the matter of a building lease ; and 
a lessee, who has had the assistance and advice of a 
competent surveyor, cannot complain of sixrprise. 
An intending lessee cannot throw any responsibility 
upon the solicitor of the lessor, though no other 
party be. present at the time, by a simple appeal to 
the effect that '^ he was siire the solicitor would not 
let him do anything wrong.'^ There is nothing 
unreasonable in a covenant not to sublet without 
license, or in a proviso for re-entry on the whole 
premises on breach of any covenant in the lease. 
The Haberdaakers^ Company v. Isaac^ 3 Jur. N. S. 
€11. 

SPECIFIC I'JftillU'ORMANCE [vol, 8, pp. 48, 
€8, 121,' 277, 219i],— Railway Company-^Cimiract 
for sale of books^ jv., at the stations — Construc- 
tion — Declaration — Injunction. — The following is 
a special case, but it may not be useless to the 
practitioner. Where a bill prays not only specific 
performance of an agreement in a deed, but a 
declaration of certain rights, and the construction 
of particular parts of the deed, a court of equity 
is not in the habit of granting such declaration of 
rights, or construction, except so far as it may be 
necessary in order to provide against the infringe- 
ment of the particular agreement. The Eastern 
Counties Railway Company entered into an agree- 
ment with the plaintiffs, demising to them for ten 
years the right of posting and exhibiting advertise- 
ments in the company^s second and thurd-class car- 
nages, and in the stations on the line and branches 
of the railway, for the plaintiffs' sole and exclusive 
light to sell books, &c., at such of the stations of 
the company as the plaintiffs should think fit for the 
purpose, and of the using the bookstalls thereat 
respectively. The defendants also covenanted that 
all books, &c., sent by the plaintiffs to be sold, 
posted, affixed, or exhibited, or published, pursuant 
to the licenses or privileges thereby granted, should 
be conveyed over all or any portions of the specified 
lines of railway and branches to any station of the 
company, free of any charge whatever. The plain- 
tiffs filed a bill for the specific performance of the 
above-stated contract; for a declaration as to the 
rights of the parties upon the agreement with refe- 
rence to the sale of books, &c., at the stations of the 
defendants ; for the construction of the agreement as 
to the erection of additional bookstalls by the plain- 
tiffs ; for an injunction ; and for further relief: Held, 
that, as to the sale of books, &c., at the stations, the 
agreement contemplated only the sale uf the plain- 
tiffs* books at the dcfcudants' stations, to persons 



actually going to travel on the defendants* railway, 
or to their friends coming to the stations to meet 
them ; that the court could not make any declara- 
tion that the agreement entitled the plaintiffs to 
place bookstalls in any of the defendants' stations, 
where bookstalls did not exist ; but that as to the 
right of retaining unaltered existing bookstalls, &c., 
the plaintiffs were entitled to an injunctiou and relief. 
Holmes v. The Eastern Counties Railway Company^ 
29 Law Tim. Rep. 811. 

SPECIFIC PERFORMANCE.-^ParoZ agree- 
ment/or a lease — Part performance — Specific perform 
mance — Breach of covenant^ eoidence as to conflicting, — 
The decision of Y. C. Stuart in the following case, 
noticed in vol. 8, pp. 811, 812, has been affirmed by 
the Lords Justices ; — In ibis case, specific perform- 
ance of an agreement for a lease was decreed at the 
instance of the lessee in possession, although the 
defendant alleged that there had been breaches of 
the proposed covenants that would entitle him to re- 
enter, the evidence being conflicting on this point. 
Defendant's right of action on the covenants pro- 
vided for. Pain v. CoombSy 8 Jur. N. S. 8-17 ; 8 
Law Chron. pp. 811, 312. 

FREEHOLD GROUND-RENT. --i2cver«a»— 
Power of distress — Determination of landlord's title — 
Estoppel — No tenure on terms of years — Reversion not 
created, — L., having a term of ninety-nine years, 
with a covenant that he may within twenty years 
purchase, the fee, demises to F. for ninety-nine 
years and a half, at a ground-rent, and then acquires 
the fee. The ground-rent was put up for sale 
described as *' a freehold groimd-rent issuing out of 
laiids on lease, which will expire in December, 
1922," being the. expiration of th^ ninety-nine years 
and a half term: Held, that the title was too 
doubtful, in reference to the remedies which the 
purchaser would have for enforcing the rent, to be 
forced on an unwilling purchaser. Under such a 
description the purchaser has a ri^t to expect a 
power of entry and distress in case of non-payment. 
No tenure can be created by a mere termor. Though 
a tenant cannot deny his landlord's title, yet he may 
confess and avoid it — t. e., admit that his landlord 
had . a right at the creation of his lease, but that it 
has since that time determined. No estate by way 
of estoppel passed to F. upon L., becoming in manner 
aforesaid seised of the fee-simple in the prcwiscs 
(Langford v. Selmes, 3 Jur. N. S. 859). In his 
judgment in this case, V. C. Wood thus explained 
himself: "The question here is, whether there is 
any reversion, by virtue of which the present 
purchaser would have a right to proceed by distress 
in case the rent of £6 should fall into arrear. It is 
quite clear that a termor, who by express words 
demises the lauds for a term longer than his own. 
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parts thereby ¥rith his whole interest, and the 
under-lessee will thenceforth hold of the original 
lessor daring the residue of the original lease. But 
the argument was, that when the under-lessor 
acquired the fee-simple from the original lessor, 
then by estoppel an interest would pass to the 
under-lessee, by virtue of which the under-lessee, on 
the expiration of the original lease, would hold of 
the under •'lessor for the surplus months and days. 
There is no authority for such a proposition, except 
Gillman v. Hoare (1 Salk. 275), and that is contra- 
dicted by the subsequent report of the same case in 
3 Salk. 152. That case, therefore, is, according to 
the latest view taken of it, an authority the other 
way ; but I should wish to place little or no reliance 
upon it at all. In the note to King v. Wilson 
(5 Man. and Ry. 156), by the learned editor, Mr. 
Serjeant Manning, he considers the question 
whether, as terms of years are not within the Statute 
Quia Emptores, there would not be a tenure created 
where there had been a demise by a termor of the 
whole term by way of under-lease, although there 
was no appreciable or substantial interest, by way 
of reversion, in the termor. But he himself suggests 
a doubt whether terms of years ever had any tenure 
attached to them, except as that termors held of 
some persons holding an estate of freehold ; and I 
think it Vould have excited much astonishment at 
the time of the statute if it had been suggested that 
a mere termor could in any way create a tenure 
between himself and his sub-grantee for years. A 
termor who sublets has, indeed, a reversion in him, 
but he does not create that reversion ; it is part of 
his Icssor^s interest still in the termor.** Longford 
V. Selmes, 3 Jur. N. S. 859. 

AGREEMENT — Reference to another writing — 
Statute of Frauds — Part^l evidence to show what docu- 
ment — Agreement sent to solicitor to reduce intoform^ 
final and hindhtg — Specific performance — Necessary 
collateral circumstances not mentioned. — Where by an 
agreement in writing, signed by the party to be 
charged, something not expressed on the face of it 
is agreed to be done,- and what is to be done is 
included in another writing, parol evidence, may be 
admitted to show what that other writing is, so that 
the two documents together may constitute a binding 
agreement within the Statute of Frauds^ Where 
parties enter into an agreement, they are not the 
less bound by it because they send it to a solicitor 
to reduce it into form ; but the presumption is, if 
they send it without having previously arranged to 
that effect, that they do not mean to bind themselves 
until it is reduced into form. Per Lord St. 
Leonards : It is no objection to the specific perform- 
ance of an agreement that collateral circumstances 
necessarily flowing out of the agreement are not 



mentioned in it. lUdgway v. Wharton^ 5 Week. 
Rep. 804 ; 29 Law Tim. R. 390. 



COURSES OF lAW STUDIES. 
(Continued from p. 82). 



Struggle between commerciaUsm and feudality, -^ 
From the period of the establishment of the feudal 
polity in England, in the reign of William the 
Norman, there seems to have been kept up a sort of 
constant struggle between the spirit of commerciaUsm 
on the one hand, and that of feudality on the other ; 
and the consequent operation of these two grand 
principles is to be traced in every part of our law of 
landed property. The construction of testamentary 
alienation, for example, was originally adopted upon 
a purely commercial principle, and in relaxation of 
the rigour of the feudal system, which had a direct 
tendency to take lands out of commerce, and to 
render them inalienable. But here, again, the 
operation of a feudal principle interfered, and re- 
quired [until the 1 Vic. c. 26], a seisin in the devisor, 
analogous to that of the feoffor or grantor in the case 
of alienation by deed ; so that by the law of England, 
a will or devise of lands (which does not operate by 
way of appointment of an heir generally, as in the 
Roman law, but by way of legal conveyance of the 
lands, themselves) did not operate on any freehold 
lands, of which, at the time of making the will, the 
party had not this species of seisin. [But now (1 
Vic. c. i s. 24), a will is construed, with reference 
to the real and personal estate comprised in it, to 
speak and take effect as if it had been executed im- 
mediately before the testator^s death, unless a con- 
trary intention appear (1 Law Chron. 297).] It is 
the same in the proposition, secondly above-men- 
tioned, respecting the heir : when lands were allowed 
to be freely aliened, for the sake of commerce (for 
which property is chiefly valuable), it seemed to 
follow, as a necessary consequence, that they should 
also be attached for the debts and other incum- 
brances of the ancestor, upon the same principle^ 
But here, again, the operation of the feudal law 
interfered ; and, upon the principle " that the heir 
claimed nothing from the ancestor, but came in under 
the original feudal grant,** it was held^ that he should 
not be generally liable, like the executor, to the 
ancestor's debts of every kind, but only to debts of 
record, and debts by specialty, in which the heir waa 
named; and the same distinction continued, under 
certain qualifications, to prevail until a very recent 
period. And so in the two other examples which 
have been mentioned. The feud was made *' gene- 
rally " heritable in relaxation of the rigour of the 
feudal system ; but the restriction that the father 
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should not succeed otherwise than coUaterallj, and 
the total exclusion of the half-blood, were the conse- 
quences of purely feudal principles. 

Eeleaset-^Leases in Juturo— Rents — Conditions. — 
If it is necessary that this demonstrable quaUCy of the 
doctrines* of our common law should be elucidated by 
any further examples, I would ask, upon what prin- 
ciple is it that a release, which is a discharge of a 
bond before the day of payment, is no discharge of a 
rent? (Co. Litt 292, b.) — that a lease to commence 
iftt any after period, if made for years, shall be good, 
but if made for life, would formerly have been Toid ? 
(Co. Litt. 46, b.) — ^that the enlargement of a- rent 
by release or confirmation, is to be understood only 
of rents in esse^ and not of newly created rents ? 
(Co. Litt. 308, a. b.)— or, lastly, that a condition, 
" that if the donee die without issue, the donor and 
bis heirs may enter,^^ shall be void and of no effect ; 
but if the condition be, " that if the done^ discon- 
tinue and die without issue, that then the donor ^nd 
his heirs may enter,^^ this shall be a good condition 
and binding upon the parties ? 

The release doctrine explained. — In the. first place, 
let us take the release, which is a discharge of a bond, 
but not of a rent, before the day of payment ; and 
yet the obligee can no more bring an action for the 
debt on bond, than the lessor can for the recovery 
of the rent, before the day of payment ; and, con- 
sequently, there is an apparent difficulty in this 
instance, which is not to be cleared up by explana- 
tion, and the. help of reasoning discussion. As for 
example : a bond imports an actual or present debt ; 
in the language of the law, it is debitum in prcesenti 
quamtfis solvendum in /utiird. There is here then a 
right, although a dormant or suspended right, in the 
obligee to a thing certain, and of which his release 
is, therefore, a sufficient discharge. And so it is in 
all similar cases ; as in that, for instance, of the 
release of an action by ah executor before probate, 
which is a good release ; and yet, before probate, 
the executor can bring no action (1 Law Chron. 
106 — 108). But otherwise it is in the case of a rent. 
Why ? Because a rent, before the day of payment, 
is only a debt accruing, and not a debt accrued. 
There is here.no dormant or suspended right of 
action in the lessor to a thing certain, but, on the 
contrary, the thing itself is uncertain, future, and 
contingent. For, dnce the rent is to be paid out of 
the profits of the land, if the tenant be evicted before 
the day of payment, the rent will h&^ avoided alto- 
gether. It is clear, then, that a release of all actions 
can be of no effect to extinguish a rent' before the 
day of payment ; because, at the time of the release, 
the consideration for which the rent was to be given 
— ^viz., the future enjoyment of the land — was not 
executed. The rent which is here spoken of is a re- 



served rent, or rent incident to the reversion ; for 
where a rent does not attend the reversion, but is in 
gross, a release in that case does discharge all future 
payments, because the rent is due only by the contract. 
And so it is in the case of a breach of covenant, upon 
the same principle. The covenantee may release all 
actions, &c., without discharging the covenant. And 
so, again, in the case of an annuity (Co. litt'. 292, b.). 
The distinction which is here taken is between a 
future rights and a right to take effect in future ; the 
latter of which may be released, &c., but not the 
former. As where there were fiither and son, and 
in the lifetime of the father, who was disseised, the 
son made a release to the disseisor of all his right, 
&c., and afterwards the &ther died. Upon the death 
of the father, it was lawful for the son to enter 
against his own release ; because, at the time of the 
release made, he had no'right in the land, but the 
right descended to him at an after-period, by the 
death of the father (Litt. sect. 446). So, again, in 
the case Lord Coke puts of the plaintiff in an action 
of debt before judgment, releasing all demands to 
the. bail : he is not barred afterwards, upon judg- 
ment being given, from taking out execution against 
the biul ; because, at the time of the release, he had 
but & possibility J and neither jus in re nor Jus ad rem. 
The duty commences upon an after-consideration, 
and, therefore, cannot be released beforehand (Co. 
Litt. 265, b.). But where the husband made a lease 
for life and died, and afterwards the wife released to 
him in the reversion, this was a good release of her 
right of dower, although she had no cause of action 
against him, in prcesenti (Co. Litt. 265, a,), but only 
a suspended right of action until he entered and 
became tenant of the land (Co. Litt. 34, b.). 

Releases of future rights. — With respect to what is 
above said as to future rights not being capable of 
release, it is provided by the 8 & 9 Vic. c. 106, s. 6, 
that a contingent, an executory, and a future interest 
and a possibility, coupled with an interest in any 
tenements, &c., and a right of entry, immediate or 
future, therein, may be disposed of by deed. But 
this does not affect the case put of the son^s release 
to the disseisor ; for the enactment does not extend 
to the hope of succession of an heir or next of kin, 
or- to. expectances under (then) unexecuted instru- 
ments or the wills of living persons. 

Leases in futuro. — ^The second proposition turns 
upon the distinction, which has been already noticed, 
between the feudal and commercial nature of real or 
landed property. Under the feudal system, the 
proper feudatory or freeholder bad always his estate 
for life, at least, and was regularly invested with it 
by the public and solemn act of livery of seisin^ for 
notoriety-sake; as well that the rightful claimant 
might know against whom to bring his action, in the 
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case of a disputed title, as also that the lord might 
run no risk of being defrauded of his feudal fines 
and services. It became then imposuble, from the 
very nature and constitution of these estates of free- 
hold, at the common law, that they sho<nld be allowed 
to take effect at any afler-period ; for that would be 
to suppose a man to retain the possession in himself, 
after having delivered that samepossession to another ; 
quod esset ahsurdum. But on the other hand, the 
ceremony of investiture, by livery of seisin, was held 
to be unnecessary, under the feudal system, to the 
creation of estates /or years; for the tenant for years, 
or, as he is sometimes called, the termor or tenant 
of the term, was considered as no other than the 
bailiff or locum tenens of the freeholder ; and, there^ 
fore, estates for years being suffered to enure as 
matters of merfi contract, there could be no objection 
to their taking effect either immediately or at any 
after-period, as might happen to be agreed upon 
between the parties. 

Enlargement of ren/-cAar^.— Thirdly, let us sup- 
pose A., having a rent-charge in fee out of B.'s 
lands, grants it to C. for a year ; he may afterwards 
enlarge it^ by release or confirmation, to C. for any 
number of years, or for life, or otherwise. For 
every subsequent augmentation which is so made of 
C.'s estate in the rent, is derived out oi the rever- 
sion which is in the grantor of that same rent. But, 
if A. grants a rent-charge to C. out of his own land, 
there is evidently no remainder over, or reversion 
of this rent, out of which any frurther augmentation 
can be derived. In the former case, there was a 
rent in esse, the reversion of which was in ^e 
grantor ; but, in the latter, the grant from A. to C. 
was not of a part of what A. himself had, but of a 
newly-created reni ; and, consequently, though A., by 
a new deed of grant, may create a new rent-charge, 
to take effect upon the surrender or determination 
of the old, yet of the old rent-charge he can make 
no further enlargement. For out of what is he to 
enlarge it?' There is no reversion or remainder 
over, upon which a release or confirmation can 
operate pro incremento. 

Condition of re-entry on estate-tail, — Lastly, sup- 
pose an estate-tail to be created with a condition, 
that if the donee die without issue, the donor and 
his heirs may enter ; the condition is void. Why?- 
Bccause the donor, in such case, might have entered 
at any rate ; and words which provide for no more 
than must necessarily take place without their inter- 
vention, are nugatory and of no effect. Hence, the 
legal maxim, expressio eorum qucs tacith insunt nihil 
operalur, ^^ And, therefore," says Lord Coke, ** the 
widow whom it was intended to defraud by these 
words, shall have her dower " (Co. Litt. 224, b.). 
But where the condition was, that if the donee du« 



continued, and died without issue, the donor and his 
heirs might enter, the condition Was good in law, 
because the donor in that case could not have entered 
otherwise than by force of the condition, but would 
have been driven to the expensive and dilatory pro' 
cess of a formedon in the reverter. The expense and 
delay attending a formedon, frequently prevented a 
tenant in tail from resorting to it to assert his right. 
In the course of time the period for asserting it 
elapsed} and thus the discontinuance virtually 
proved a bar to the entaO [the formedon was abolished 
by the 3 & 4 Will. 4, c. 27, s. 36]. 

Copying precedents (ante, p. 78) — Maxims and 
pleadings, — Having thus exemplified that the theory 
of our common-law learning is capaUe of demonstra- 
tion and knowledge (and of which there will neces- 
sarily occur many further specimens in the sequel 
of tMs inquiry), it becomes us, in the next place, to 
connder to what course of reading we ought to 
apply ourselves, or what system of education to 
follow, in order to be duly instructed in it. It is, 
confessedly, of the greatest importance, that the law 
student should be well versed in classical learning, 
and especially in logic; as appears from the very 
nature of the sources from which the arguments and 
proofs of the common law are principally dra^vn,4ind 
which, for the satisfaction o( the reader, will be 
presently briefly recapitulated. But how humiliat- 
ing must it be to a man who has been thus liberally 
educated, according to the usage of our universities, 
to have to sit down afterwards, for two or three 
years, at the desk in an office, to copy precedents, 
in subservience — as Blackstone (Introd. p. 32) calls 
it — ^to attorneys and special pleaders 1 Or, sup- 
posing the drudgery of the thing to be left quite out 
of the question, I would ask what in the name of 
fortune is he likely to gain by it? The knowledge 
of the minutiso^ practice? It may be so; bat 
these are secondary considerations, and of no fxirther 
use or consequence, even to the student who intends 
to follow the law as a profession, than so &r only aa 
they have, their foundation in particular principles 
or rules of law, which demand from ua the applica- 
tion of an intelligent mind, and not the labour of our 
hands in copying precedents. Neither will he have 
the consolation, in the meantime, of becoming even 
a tolerable pleader. For pleading, too, is matter of 
science and of liberal study, and, like the law itself 
(of which it has not unaptly been called the hand- 
maid), is demonstrable, through all its branches, by 
the same unsophisticated conclusions of plain reason 
and common intendment. 

Sources from which the arguments and proofs of the 
common law are principally drawn, — The sources 
from which the arguments and proofs of the common 
law are principally drawn, are as follows : — 
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1. MaximSy j*c. — The received Ugal maxims^ or 
rules and prindpleB, which are described to be a Sort 
of common ground in the nature of postulates or 
axioms. There are, necessarily, certain ** data " re- 
quired in the explanation of the logic of the law, as 
in that of the logic of every other science; quia 
contrh negantem prindpia non est diiputandum. Thus 
we say the Sovereign can do no wrong ; no man is 
bound to accuse himself; the law admits no pre- 
sumption of iiyuries (Injuria non presumituvy Co. 
Litt. 332, b.) ; everything shall be presumed lawfully 
done, until the contrary is proved (Omnia pre- 
sumuntur legitime facta donee probetur in contrarium^ 
Co. Litt. 232, b. ; 3 Bing. 381 ; 12 M. and W. 251) ; 
there is no crime where there is no criminal inten- 
tion (Actiu non/acit reum nisi mens sit rea^ Co. Litt. 
247, b. ; 7 Term Bep. 514), and so forth. 

2. Judicial records, — There is another sort of 
proof drawn from the year books, the judicial records, 
and other authorities of law. Res judicata (says the 
legal maxim), pro veritate accipitur (Co Litt. 103, 
a. ; 7 Term Rep. 456; 3 B. and Cr. 235) ; et h 
communi observantid fion est recedendum (Co. Litt. 
186, a. ; Wingate, 203) ; et mUiimd mutanda sunt 
quce certam JuHmerunt interpretationem (Co. Litt. 
365, a.). 

8. Original writs, — From the original writs (Co. 
Litt. 73) b. ; 280, b.) ; for these cannot be changed 
without act of Parliament (Co. Litt. 54, b.), and 
are, therefore, held to be of great authority for the 
proof of the law in particular cases (Co. Litt 
93, b.). 

4. Pleadings. — ^From the forms of pleading : ** For 
the law,^ says Lord Coke, ** speaketh by £[ood plead- 
ing, which is, therefore, said to be, ipsius legis viva 
vox " (Co. Litt. 115, b.). 

6. Entries of judgments. — From the entries of 
judgment For the judgment is ever given by the 
court upon due consideration had of the record be- 
fore them (Co. Litt 39, a.). 

6. Precedents and usages. — ^From approved pre- 
cedents and usages. For that which is commonly 
used in conveyances is the surest way ; and it is so 
much the safer to follow approved precedents ; quia 
nihil simul inventum est et perfectum (Co. Litt. 229, 
b. ; 230, a.). As to the usages of trade, see First 
Book, pp. 8, 9. 

7. Non-usage. — From non-usage. For as usage 
18 a good interpreter of law, so non-usage (where 
there is no example to the contrary) is a great in- 
tendment that the law will not bear it (Co. Litt. 
81, b. ; Litt. s. 108 ; Dougl. 601). But it must be 
borne in mind thatj^ as to acts of Parliament, non- 
user cannot be set up (White v. Boot, 2 Term. Rep. 
274 ; Leigh v. Kent, 3 Term Rep. 364 ; Co* Litt 
81, b. ; S Jurist). 



8. Consequences and conclusions. — From conse- 
quences and conclusions of law, where the matter of 
proof is merely technical. As where it is proved by 
the pleading, that prescription is by the cotomon 
law, and not by force of any statute, &c. (Litt. sect 
170). Or where the subsistence of a tenure between 
the lessor and the lessee for years is proved by the 
words of the writ of waste (Litt sef^. 132). 

9. From the common opinion of the learned in ^e 
law. For this is a consequence of the rule of law, 
h communi observantid non est recedendum ; et minimd 
mutanda sunt quce certam hdbuerunt interpretationem 
(Co. Litt.' 186, a. ; 365, a. ; Litt s. 697). 

10. Inconvenience. — ^From what would be generally 
inconvenient : Ab inconvenienti. For the law was 
made for the avoiding of inconveniences ; and, con- 
sequently, where any particular construction of a 
doubtful point can be shown to be productive of a 
public inconvenience, it is always a forcible argument, 
in law, against its being adopted (Co. Litt. 97, b. ; 
97, a. ; 66, a.). 

11. Enumeration or division. — ^From reasoning by 
enumeration, or, as the logicians call it, a divisione. 
As where, in the case of a feoffment, made on con- 
dition that the feoffee should pay a yearly rent to a 
stranger, it is proved that such annual payment is 
not properly a rent, thougl so called in the inden- 
ture. For if it should be a rent, then must it be 
either rent-service, or rent -charge, or rent-seek; 
but it is not any of these, 4ind, consequently, is not 
properly a rent (Litt. sects. 345, 213 ; 2 Bl. Com. 
41, 42). 

12. Gi'^ater and less.— -From th^ greater to the 
less : A majori ad minus. As where it was argued 
that the abolished recovery, which was matter of 
record, and, consequently, of the highest nature, 
beiiig insufficient to bind him who was in prison at 
the time of the default made, h fortiori he shall not 
be bound in the like case by a disseisin and descent, 
&c., for these are but matter of fact and not of 
record (Litt sec. 438). So where murder is par- 
doned, manslaughter shall also be pardoned. Where, 
by the custom of a manor, a man may demise for life» 
he may demise to his wife durante viduitate (White 
lock's case, 8 Coke's Rep. 70, b. ; Noy's Max. 6 ; 
Finch's Law, 7, a., fo. edit). 

And so on the other hand, from the less to th- 
greater : A mifiori ad majus. As where it is argued 
-that livery of seisin within the view, being allowed 
in the case of a feoffment, which passes a new right, 
h fortiori a seisin within the view shall be allowed 
for the restitution of an ancient right, which is so 
much the worthier and more respected in law (Co. 
Litt 252, a. ; 260, a.). 

13. Impossibility. — From that which is impossible ; 
I ab imposHbili. As where it is argued that a disseisin 
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and descent shall not bind him who is out of the 
realm at the time, from the impossibilitj (according 
to common presumption), of his haying cognisance 
of the same (Litt. sect. 440). 

14. End or purpose, — From the end; hjine (^oy*B 
Max. 14). For that which is nugatory in its effect, or 
to no definite legal end and purpose, the law never 
requires : as where the tenant for life, with a 
mediate remainder to himself in fee, granted the 
remainder to another, he was not required to attorn 
to his own grant, &c. (Litt. sec. 578 ; 2 Bl. Com. 72, 
288, 290). By the same rule, again, if there were 
two coparceners, and lands were g^ven in frank- 
marriage with the one, if these lands were of equal 
yadue at the time of the partition, they shall not 
afterwards be put in hotchpot ; for, in that case, the 
effect of the hotchpot has been anticipated by the 
gift in frank-marriage (Litt. sects. 278, 277, et seq, ; 
2 BI. Com. 190, 697). 

15. Usdessness or yxxrU of benefit. — ^From that 
which is useless, or of no ultimate benefit to* the 
party. And, therefore, the villein — ^while tenure in 
villeinage sub8i8ted.(2 Bl. Com. 61, 89, ei seq,) — 
could not bring an appeal of mayhem (4 Bl. Com. 
314), in which he recovered only damages, against 
his lord (Litt. sec. 194). For the incapacity to 
acquire anything for his own benefit was one of the 
harsh characteristics of the villein^s condition, ac- 
cording to the then maxim, ^'^ qidcquid acquirUw 
aervo^ acquiritur domiiio (Co. Litt. 117, al). 

16. Absurd or repugnant — From that which is 
absurd or repugnant to common understandii^ ; 
ex absurdo. As if a feoffment were made upon con- 
dition that the feoffee should not alien, &c., for such 
condition would be repugnant to the estate of the 
land passed by the feoffment (Co. Litt. 2^, a. ; Litt. 
8. 360). And so it was where a remainder was 
limited to commence upon the tenant^s aliening ; for, 
in that case, one and Uie same estate would vest in 
two several persons at the same instant ; quod esset 
absurdum (Co. Litt. 378, a. b., Richel^ case). 

17. Contrary to nature, — From that Which is con- 
trary to the course of nature* As if a relief of a 
bushel of roses is due out of certain lands, and the 
tenant dies at Christmas, the lord cannot distrain 
for his relief till the time of the growing of the roses 
(Co. Litt. 92, a. 1). Quia lex special natura ordinem; 
et impossibUe est quod natures rei repugnat; et lex 
neminem cogit ad ingtossibiUa, 

18. Religion. — From the order of religion. As 
when it was shown that if a villein became a monk 
professed, he could not be reclaimed by hie lord, 
because a man of religion should live according to 
his profession of religion ; and this, if the monk 
were taken out of his house, he could not do (Co. 
Litt. 136, b. ; Noy's Max. 1). 



19. Presumptions. — From ^common presomption. 
As where the issue in tail was held to be barred by 
the warranty of a collateral ancestor, upon the 
common presumption that a man would not un- 
naturally disinherit his lawful heir, without leavmg 
him some other recompense (Co. Litt. 878, a.; 
Plowd. Com. 307 ; Litt sec. 709 ; 2 Bl. Com. 801, 
302; Bath v. Sherwin, 10 Mod. Bep. 34). Or 
where the child of a married woman, whose hus- 
band is living within the realm, is presumed to b^ 
the chUd of the husband (see Co. Litt. 373, a. ; 244, 
a., n. 2 ; 2 Steph. Com. 316 ; 1 Bl. Com. 467, n. 8, 
by Christian). It was on the principle of common 
presumption that where a fiither and child are lost 
together, the fiither will be presumed to be the 
survivor (Stanwix's case, 1 Bl. R. 640 ; Mason v. 
Mason, 1 Meriv. 308 ; as to husband and wife, see 
Underwood v. Wing, 23 Law Joum. Ch. 982 ; 1 
Jur. N. S. 159). 

20. Lectures and readings. — ^From ancient lectures 
and readings upon different statutes. For these 
declare what the common law was before the making 
of the statute ; they likewise open the true sense 
and meaning of the statute; they distinctly set 
before us one point at the common law, and another 
upon the statute; they produce authorities, argu- 
ments, and reasons for proof of the opinion of the 
reader, and for confiitation of objections against it; 
and, lastly, they defeat subtle inventions to creep out 
of the statute (Co. litt 280, b.), and so fort)i^ 

It suffices to hav& thus generally explained that 
the knowledge of the arguments and the reasons of 
the law, are to be deduced from these and the like 
sources, in or4er to show how necessary itis(l repeat 
Lord Coke's words), that he who comes to the study 
of the common law should come, as Littleton did, from 
one of the universides, where he may have learned the 
Uberal arts, and etpeciaUy logic (Co. Litt. 236, b.). 



THE MONTH'S SUMMARY. 



Sales in market overt.-^SeX'eB and contracts of 
things vendible in open market (includiilg in Lon- 
don ordinary shops), except in the case of the having 
or stealing, or obtaining by false pretences, followed 
by a conviction, are valid against persons claiming 
any right thereto ; but not if the sale was out of 
market overt. 

Executors of debtor are bound by the mere issuing 
of the writ, though the debtor die before its delivery 
to the sheriff. 

Liquidated damages— Penalty, — We have noticed 
the late cases of Cass v. Thompson (6 Week. Rep. 
289 ; 3 Chron. 303), and Bcynolds v. Bridge (26 
Law Joum. Q. B. 12 ; 2 Jur. N. S. 1164 ; 3 Chron. 
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48), on the question whether the mention m a deed 
or agreement of a sum of money to be paid on breach 
of the contract by any of the parties is to be con- 
sidered as stipulated and liquidated damages or a 
mere penalty. In noticing tiie latter case, a writer 
in the Jurist says:— The judgment in this case 
justifies, we think, the following deductions : — 1. In 
deciding whether a sum to be paid, in the event of 
a breach of contract, is to be considered as in the 
nature of a penalty or as liquidated damages, the 
real intention of the parties is to be ascertained, and 
that fix)m the words in the contract itself. Other 
rules upon the subject are only to assist the courts in 
ascertaining such intention; 2, the fact that the 
sum is large, and exaggerated in amount, does not 
of itself show that it is to be considered as a penalty ; 
3, the &ct that mote than one thing is to be done 
or forborne does not determine the question ; 4, if 
the covenant relates to matters which are not of an 
uncertain nature and amount — e, g,^ for payment of an 
smaller sum, and the damages named in the deed 
are a much larger sum — ^it is to be regarded as a 
penalty ; 5, and it seems that if some of the stipula- 
tions are of a certain nature and amount, and some 
are of an uncertain nature and amount, as the sum 
cannot be treated as. liquidated damages in respect 
of one or more of the stipulations, it ought not to be 
so treated in respect of the others (per Coleridge, 
J. ; see Galwojthy v. Strutt, 1 Exch. 659). 6. If 
the parties intended that there should be a penalty 
recoverable over and over again foi; every breach of 
the covenant, and not that, in case of a single breach, 
the entire contract should be at an end, and the sum 
paid for the loss of the whole matter, it will in 
general be a penalty (per Crompton, J.) ; 7, if there 
be a contract containing stipulations, the breach of 
which cannot be measured in damages, the parties 
must be taken to have meant that the sum agreed 
on for its non-performance was to be liquidated 
damages. 

OrnamenUU timber — Cutting doum restrained. — ^The 
case of Micklethwait v. Micklethwait, ' stated ante, 
pp. 43, 44, to the effect that the existence of a man- 
sion is not absolutely necessary in order to give the 
character of ornamental to trees planted or left 
standing, has been overruled, and it was held that 
the testator having pulled down the mansion house, 
the court would no longer protect the trees in the 
avenue and park as ornamental (Micklethwait v. 
Micklethwait, 29 Law Hm. Bep. 352 ; 8 Jur. N. S. 
765; anu^ pp. 48, 44; overruled, 6 Week. Rep. 
861). 

Charitg — Mortmfiin — Almshouses.^^A gift by will 
of money for the mainteiumce of almshouses, if 
within a year after the testator's death another 
person should give land and build the almshouses, 



is unobjectionable (Philpott v. St. Greorg^'s Hospital, 
5 Week. Rep. 845). 

Charity — Eight to surplus. — Where the testator 
gives the whole of his estate to charity, apportion- 
ing the rents amongst different charitable objects, if 
the rents increase, the increase in the gifts shall be 
in the proportion of the original rents. Where a 
testator declares his intention to give the whole of 
some property to charity, but appropriates only a 
certain part, the court will form a scheme for the 
Application of the remainder (Beverley v. Attorney- 
General, 5 Week. Rep. 840). 

Member, of Parliament — Privilege as bankrupt 
trader. — ^The privilege of Parliament to a member 
thereof extends merely to freedom from arrest, and 
does not protect a trader claiming it upon his ap- 
pearance to a summons under .section 78 of the 
Bankruptcy Act, 1849, firom the consequences of not 
answering or not signing an admission of the debt 
under sec. 83 (Anon. 29 Law Tim. Itep. 362). 

Attornment to receiver in Chancery. — An attorn- 
ment ip a receiver appointed by the Court- of 
Chancery does not enure to the benefit of the person 
who shaJl ultimately be found to have in him the 
le£^ estate (Evans v. Mathias, 3 Jur. N. S. 793). 

Enrolment of order. — The enrolment of an order 
will not be vacated, on the ground that it was only 
an interlocutory, and not a final order (Williams v. 
Page, 5 Week. Rep. 854)/ 

Production of documents — Title ceased. — ^A party 
who has once had an interest under a deed is en- 
titied to have its production (Bugden v. SouUi, 3 
Jur. N. S. 784). 

Trustee's costs. — Where there is no estate to be 
administered, trustees can only have costs as between 
paHy and party (Saunders v. Saunders, 29 Law Tim., 
Rep. 340 ; ante, p. 87). 

Carriers— Part of way. — ^If a carri.er| contracts to 
carry goods to and deliver them at a particular place, 
his duty at that place is precisely the same, whether 
his own conveyance goes the entire way or stops 
short at an intermediate place, and the goods are 
conveyed on by another carrier ; and the carrier, or 
his derk, at the place of destination, is the agent of 
the original carrier for all purposes connected witii 
the conveyance and delivery, and dealing with the 
goods, as his own clerk would have been at the place 
where his own conveyance stops (Crouch v. The 
Great Western Railway Company, 29 Law Hm. Rep. 
354 ; 5 Week. Rep. 831). . 

Specific bequest — Definition of. — ^A specific bequest 
is something that the testator directs to be enjoyed 
in specie, because the>very word specific means that 
the thing is to be enjoyed in specie (per Lord 
Chancellor, in Fielding v. Preston, 5 Week. Rep. 
352 ; 29 Law Tim. Rep. 387). 
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Conversion — Lessee with option to purchase fee, — 
Where a lessee, with an option to purchase the fee, 
makes the purchase after the death of the lessor, 
the realty is therehy converted into personalty as 
between 4ose claiining under the lessor^s will 
(Collingwood v. Row, 8 Jur. N. S. 785). 

PubUc Health Acts.— A rate made under the Public 
Health Act is not inyalid, because it has not been 
duly pubUshed (Le Feuvre v. Miller, 29 I^aw Tim. 
Rep. 844). 

Illegitimate child horn in Scotland. — Where the 
fa&er and mother of an illegitimate child in Scotland 
afterwards marry, the child cannot, in England, be 
lineal heir, nor have any lineal ancestor ; and the 
3 & 4 Will. 4, c. 106, the Inheritance Act, has made 
no difference in this respect (Re Don, 5 Week. Rep. 
836). 

Injunction — Ejectment, — ^A writ of injimction can- 
not issue, in an ejectment^ out of a common law court 
(Baylis v. Legros, 3* Jur. N. S. 795 ; ante^ p. 94). 

Settlement by female minor of real eetates, — A female* 
infant cannot (except under the late act, 2 Chron. 
pp. 62, 267; 3 Id. 215, 252) bind herself by a 
marriage settlement so &r as her real estate is con- 
cerned. What would be the husband's rights if he 
discovered this after the marriage, &c.,.was discussed 
in Campbell v. Ingilby, 5. Week. Rep. 837. 

Feme covert — Separate examination, — No person 
connected with or concerned fpr the husband ought 
to be present when a married woman^s examination 
as to her consent is being taken^ by commissioners 
(Re Bendyshe, 29 Law Tun. Rep. 341). 

Bankruptcy — Proof— BHi— Part payment {ante^ p. 
57]. — ^The holder of a bill of exchange, who, prior 
to proof, has received part payment from the drawer, 
can prove in bankruptcy against the estate of the 
bankrupt acceptor for the balance only, due at the 
time of making the proof (Re Houghton, 3 Jur. N. S. 
753 ; ante^ p. 57). 

Compromise with debtors to bankrupt's estate, — Every 
creditor has a right to intervene and object to a 
compromise proposed to be entered into by the 
bankrupt's assignees with any debtors to the estate. 
Tiie court may direct a compromise to be carried 
into effect, though some of the creditors oppose the 
compromise (Exp. Hirst, 29 Law Tim. Rep. 163). 

Reputed ownership — liindlord and tenant — Machi- 
nery, — Machinery in a mill, and demised to a tenant 
therewith, who covenanted to keep it up during the 
term to a certain value, is in the order and disposi- 
tion of the tenant on his becoming bankrupt, with 
the consent of the true owner — viz., the landlord — 
and the bankruptcy assignees are entitled to remove 
same (Shutdeworth v. Hemaman, 5 Week. Rep. 
853 ; 29 Law Tim. Rep. 339). 

Winding-up acts — ConlriLutory — IVansfev to minor. 



— A shareholder transferring his shares to a minor 
is a. contributory, though the mmor has not re- 
pudiated the transfer (Re Reid, 5 Week. Rep. 854). 

Fraudulent preference — Pressure — Knowledge of 
debtor's difficuUies. — ^Itis immaterial, in impeaching a 
deed for fraudulent preference as against a creditor, 
to show that the creditor knew of the diflBiculties of 
his debtor, provided that the creditor can show 
pressure exerted on the debtor by. him (Davison r. 
Robmson, 3 Jur. N. S. 791). 



RECENT STATUTES (20 & 21 VIC). 



Cap. I. CiNQUB Forts. — ^This statute recites 
sec. 5 of the 18 & 19 Tic. c. 48 (see vol. 2, p. 148), 
and enacts, that that section is not to apply to any 
district until her Mi^esty shall have granted a 
commission of the peace, and a court of quarter 
sessions thereto. 

Cap. ni. Penal SKRvrruDB— Transportatioh 
ABOLISHED. — ^This is an act to amend the 16 & 17 
Yic. c. 99, which substituted in certun cases other 
punishment in lieu of transportation. It repeals 
sees. 1 to 4 of that act, and by sec. 2 the long- 
established system of transportation is abolished, and 
in its place penal servitude is substituted. Some 
other consequent provisions are made by the statute, 
but it is only necessary to give the enactment in sec 
2, which provides that ''after the commisncement 
of this act no person shall be sentenced to trans- 
portation ; and any person who, if this act and the 
said act had not been passed, might have been 
sentenced to transportation, shall, after the com- 
mencement of this act, be liable to be sentenced to 
be kept in penal servitude for a term of the same 
duration as Uie term of transportation to which such 
person would have been liable if the said act and 
this act had not been passed; and in every case 
where, at the discretion of the court, one of any two 
or more terms of transportation might have been 
awarded, the court shall have the like discretion to 
award one of any two or more of the terms of penal 
servitude which are hereby authorised to be awarded 
instead of such terms of transportation : provided 
always, that any person who might at the discretion 
of the court have been sentenced either to trans- 
portation for any term or to any period of imprison- 
ment, shall be liable, at the discretion of the court, 
to be sentenced either to penal servitude for the 
same term or to the same period of imprisonment ; 
and in any case in which before the passing of the 
said act sentence of seven years* transportation might 
have been passed, it shall be lawftil for the court in 
its discretion to pass a sentence, of penal servitude of 
not less than three yeai'S. 
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Cap. y. Income Tax — ^Lifb Insurance. — ^This 
act merely continaes the 16 & 17 Vie. c. 91 (for the 
abatement of Income-tax in respect of insurance on 
lives), until the 6th of April, 1860. 

Cap. XnL Sites fob Workhouses — ^Lunatic 
Ecclesiastical Corporation Sole. — ^This act is 
entitled ^^An Act to Facilitate the procuring of 
Sites for Workhouses in certain cases." .Its real 
object is to make a proTision for the acquisition of 
sites for workhouses, when ike land hehnga to an 
eceUsiastieal corporation Mole unMund in muuL It 
recites the 5 & 6 Will. 4, c. 69, which was passed 
in 1835, in order to remove some difficulties as to the 
sale and purchase of workhouses snd other parish 
property, under the then existing law ; and (among 
other things) it enabled any lay or ecclesiastical 
corporation, aggregate or sole, to dispose of, by way 
of absolute sale or exchange, any lands or buildings 
for the purpose of a workhouse, or for any other 
purpose relating to the relief of the poor approved < 
by the Poor-law Board : and it contained provisions 
for effecting such a transaction, when the owner of 
. the land or building required was '* a person idiot, 
lunatic, or under any other disability,** through such 
person's guardian, trustee, husband, or committee ; 
but it foiled to provide for tiie case of the land or 
building desired belonging to an ecclesiastical 
corporation sole (a bishop, for example, or a bene- 
fice), and the person for the time being entitied to 
such land or building in virtue of his office happening 
to be insane. The new act provides for such a 
contingency, by enacting (s. 1), that, in the event of 
the guardians of any union or parish— or the 
managers of any of the school districts established 
under 7 & 8 Vic. c. 10, s. 40. (as amended by 11 & 
12 Vic. c. 82, and 18 & 14 Vic. cc 11, 101), for the 
management of infont poor of sixteen years of age 
and under, chargeable, deserted, or placed in the 
school of the district by their parents or guardians — 
being desirous, for any of the above purposes, to 
purchase or exchange land or building belonging to 
any ecclesiastical corporation sole, the person 
entitled thereto ' for the time being having been 
found to be insane upon a commission issued under 
16 & 17 Vic. c. 70 (" The Lunacy Eegulation Act, 
1853**), such guardians or managers may petition 
the Lord Chancellor for leave to purchase or ex- 
change the same accordingly ; and, on such petition, 
the Lord Chancellor may make such order as he' 
shall think proper. But hb order, authorising the 
sale or exchange, will not be sufficient for the 
purpose, unless there be also obtained, in all cases, 
the consent of the ordinary having jurisdiction over 
such corporation (t. e., in the case of a parson, the 
consent of the bishop ; and of a bishop, of the arch- 
bishop of the province) ; and, in certain cases, other 



consents also. Thus — 1. In the case of an incumbent 
of a benefice, the consent also of the patron. 2. In 
the case of the land or bpilding desired having been 
purchased, or beconie appropriated, or annexed to a 
benefice, by or with the consent, concurrence, or 
direction of the governors of Queen Anne's Bounty 
(as to which see 2 & 8 Ann. c. 11), the consent also 
of such governors. In either of tiiese two cases, the 
proceeds firom the transaction are, by s. 2 of the act 
under discussion, to be paid to such governors, and 
the receipt of their treasurer is a sufficient discharge ; 
and the proceeds are, as the general rule, and subject 
to any stipulation or agreement as to the expenses 
of the sale or exchange, to be appropriated by the 
governors to the particular benefice to which the 
land or building belonged. On the other hand, in 
all other cases, the proceeds (by s. 1) are to be paid 
into the Bank of England, to be placed to the 
Accountant-General*s account to the credit of the 
corporation sole firom which the land or building is 
bought or exchanged ; and thenceforth (by a provi- 
sion of 5 & 6 Will. 4, e. 69, which is incorporated 
into the act under discussion with respect to these 
cases), the Court of Chancery may, on petition or 
motion of any claimant, order summarily tiie invest- 
ment of such proceeds in the purchase of real estates 
or of public funds ; and the rents and dividends to 
be distributed according to the respective interests 
of the claimants ; and may make such other order in 
the premises as shall seem reasonable. 

Cap. XIV. Joint-Stock Companies Amend- 
ment Act. — ^This act is entitied *'An Act to amend 
the Joint-Stock Companies Act, 1856.** There is 
another act of the last session (cap. 80) passed also 
to amend the act of 1856, which will be hereafter 
noticed. • It will not be possible to give the act in 
extenso, but the following abstract and statement will 
render its provisions intelligible. 

Non-registry or non-incorporation— -Full UdbilUy, — 
The act repeals the 4th section of the former act, 
and enacts that if more than twenty persons carry 
on a trade or business without being registered 
under that act, or otherwise being legally incor- 
porated, each of the partners shall be severally 
liable for all the debts of the partnership. 

Converting shares into stock. — ^A limited company 
b empowered to convert its paid-up shares into 
stock (sec. 5), notice thereof being given to the 
registrar, and a register of iiie holders beinflr open 
to inspection at any time (sec. 7). 

Copies of articles, j-c— A penalty of £1 for each 
ofience is inflicted by >sec. 10 for not forwarding to 
shareholders copies of the memorandum and articles 
of association. 

. Arresting shareholder, — ^Fower is given to arrest a 
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shareholder about «to abscond, or to remove or | 
conceal his property (sec. 11). 

CcUUt 8peciaUies,'^tl\9 on contributories are 
made specialty debts (sec. 18). 

Official txquidcOors, — Oi&cial liquidators may be 
appointed on behalf both of creditors and contribu- 
tories (s. 14), and they are empowered to com- 
promise for payment of debts to the company (s. 10), 
and may accept shares as a consideration for the 
sale of the property of the company (s. 17), and 
call general meetings (s. 18). A penalty is imposed 
upon liquidators not reporting the dissolution of a 
company to the registrar (s. 20). 

Previous acts apply to nqjU'registered companies. — 
The previously-existing Joint-Stock Companies 
Acts are to continue applicable to all companies 
formed and registered under them, if they are not 
registered under the Act of 1856. 

Security for costs, — ^When a limited company is 
plaintiff in any action or legal proceeding, any 
judge having jurisdiction in the matter may order 
security to be given for costs, and stay prbceedings 
until such security be giv^n (s. 24). 

Registration of previous companies. — Sec. 26 
legalises the registration of previously formed com- 
panies, registered after the 8rd Nov. 1856, and sec. 
27 empowers all such companies not yet re-regis- 
tered, to do so on or before the 2nd Xov.'1857, 
under the penalty of being incapable to sue or of 
paying a dividend, and a further penalty of £5 per 
day on each director or manager. 

Registering shares as stocks, — Any existing company 
may register its paid-up shares as stock instead of 
as shares (s. 30). 

List of shareholders, — ^The list of shareholders to 
be delivered to the registrar, may be made up to six 
days before the day of registration (s. 31). 

Re-registered company — Articles. — ^A company 
having a deed of settlement, and re-registering with 
articles of association, is not authorised to alter any 
of the provisions of the deed of settlement ; and 
Table B. is not to apply to any such company unless 
adopted by special resolution (s. 33). 

Titie of act — Conversion of capital into stock. — A 
somewhat more detailed statement of the principal 
enactments of the act will give the reader a more 
precise notion of the effect of the act. After providing 
that the new act is* to be cited as ^*the Joint-Stock 
Companies Act, 1857," and that it and " the Joint- 
Stock Companies Act, 1866" ^which is throughout 
called the Principal Act), shall, so far as is consistent 
with the context and objects of such acts, be con- 
strued as one act, there are some provisions respect- 
ing the conversion of paid-up capital into stock, a^d 
extending the provisions of the original act of 1856, 



with reference to shares, to the capital when so 
converted in stock. - 

RectifcatioH ^ register. ^^Sec. 9 extends the poweif 
of the court, under see. S6 of the Principal Act, with 
reference to disputes about the register^ and 
enables it to decide on any questkiii which it 
may be necessary or expedient to decide te the 
rectification of the register relating to the title of 
any person, party to such proceeding, to have his 
name entered in or erased from the register, whether 
the question Arises between him and the company^ 
or between him and any other holder or alleged 
holder of shares or stock. Sec« 10 imposes a pehalty 
on the company for not complying with the 27th 
section of the Principal Act. 

Winding-up by court (Part 8 of Principal Act)-^ 
Arrest of contributory — Specially debts. — Sees. 11, 12, 
and 13 relate to winding-up. Sec. 11 gives 'autho- 
rity to the court winding-up a company, on the 
application of the official liquidator, to issue a 
warrant for the arrest and seizure of the property 
of any contributory about to quit the United 
Kingdom, or otherwise abscond, or to remove or 
conceal any of his goods and chattels, for the purpose 
of evading payment of calls, or avoiding examination 
in respect bf -^e affairs of the company. Any 
contributory, however, so dealt with may (by s. 12) 
apply to the court for his discharge or for the re** 
delivery to him of his property; and such order 
shall, be made as seems just. By s. 13 of the same 
act, all calls made on contributories under s. 82 or 
s. 104 of the Principal Act are to be deemed, in 
England and Ireland, specialty debts from the 
contributory to the company. 

Certificate of incorporation. — ^The 4th sec. provides, 
that on payment of 5s. the registrar shall give a 
certificate of incorporation of any company to any 
person applying for it, and then says that sudi 
certificate shall be admissible in evidence in like 
manner as the certificate of incorporation required to 
be given by the Principal Act. 

Security for costs in certain cases. — ^It is provided 
by B. 84 of the act under discussion, that where a 
limited company is plaintiff or pursuer in any legal 
proceeding, any judge vriih jurisdiction, if he has 
reason to be satisfied that the assets of the company 
will be insufficient to pay the costs of the defendant, 
if successful — ^may require security to be given for 
such costs, and, in the meantime, may stay all the 
proceedings. 

Consequences of persons trading in partnership 
contrary to acts. — Sec. 4 of the Principal Act made 
the members of any partnership having gain for its 
object, and consisting of more than twenty persons, 
severally Uable for the debts of the concern, unless 
forming a company registered under the act, or 
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bdng within the ezceptionB of that daase ; this .i 
Buppoeed to leave it doubtful whether companies or 
partnerships formed for the purpose of some profit 
or advantage to the individual members, but not to 
the company at large, were within the provision, as. 
in the case of the companies which formed the subject 
of Reg. V. Whitmarsh (15 Q. B. 600 ; 15 Jur. 7 ; 
19 L. J., Q. B., 469), and Bear v. Bromley (16 Jur. 
450 ; 21 L. J., Q. B., 354). That section has 
therefore been repealed, and re-enacted in an altered 
form (sec. 8), the words now being, " having for its 
object the procurement of gain to ike partnerMpJ*^ 
So that that point is set at rest. There is also an 
alteratbn in the description in the second class of 
trading societies allowed by this section, on which 
we may possibly have to contment by and by ; that 
class is now described as *' companies incorporated or 
otherwise UgdQy constituted by or in pursuance of any 
act of ParUameni^ royal charter, or letters-patent,** 
instead of, as in the repealed section, ** companies 
anthorised to carry on business by some private act 
of Parliament, or h^ royal charter or letters-patent'* 

Official liquidators (Part 8 of Principal Act). — 
Sees. 14 to 21 relate to official liquidators. By 
S9C8. 14 and 15 they are for the future to be appointed 
with reference to, and as the representatives of, both 
the creditOTB and the contributories. By ss. 16, 17, 
and 18 they are intrusted with additional powers to 
those given them by the Principal Act, with regard 
to compromising debts, calls, and claims, selling the 
property of the company in the course of liquidation, 
and calling together general meetings of such com- 
pany. After these provisions as to official liqiu- 
dators, there is an enactment in the new act (s. 19) 
to enable the court windiog-up a company to adopt, 
partly or wholly, proceedings previously taken under 
a voluntary winding-up. By s. 20, they are liable 
to a penalty for failing to report to the registrar the 
decr^ or tiie resolution declaring the dissolution or 
the &ir winding-up of any company they have been 
engaged in liquidating, either under ihe court, or 
voluntarily; and (by s. 21) constituting them 
trustees, under 10 & 11 Tie. c. 96— the act of 1847 
for securing trust funds, and for the relief of trustees 
— ^with regard to any property of the company they 
shall find themselves unable to distribute at the 
expiration of twelve months fh>m the dissolution of 
such company, owing to the death or abisence of the 
parties entitled thereto. 

Repeal of statutes (^Part 5 of Principal Act).— The 
only sect under this, head is ihe 28rd, which .repeals 
the 107th section of the Principal Act We msy 
remark that this l67& sec. repealed the 7 & 8 Vic. 
c. 110 (the Joint-Stock Companies Act, 1844), the 
10 & 11 Vic. e. 78 (for the amendment of ihe act 
last mentioned), and the 18 & 19 Vic. c. 188 (the 



Limited Liability Act, 1855) — but, so far as regarded 
any company completely registered under 7 & 8 
Yic. c. 110, not till such company regbtered under 
the Principal Act Under this section a difficulty 
arose as to insurance companies, they (together wi^ 
banking associations, whidi are now rqgpilated under 
another act of the present session— viz. c. 49) being 
^pressly excepted firom the operation of the Prin- 
cipal Act Hence the 28rd section of the new act, 
after repealing the 107th section of the Principal 
Act, proceeds to enact, with reference to the three 
acts above mentioned, th»t they '^ shall be deemed 
ta have been, and still to remain, unrepealed as t6 
any company completely registered" (t. e.,. under 
7 & 8 Vic. c. 110) ^^ which has not obtained registra- 
tion under the Principal Act, until such time as such 
company obtains registration under '* the Principal 
Act, or the new act, " but firom and after such time, 
and not before, shall be repealed as to such last- 
mentioned company; and, subject as aforesaid,*' all 
the said three acts, *^ shall be repealed.** It was, 
howeySr, later in ihe sesrion discovered that that 
section did not meet the case of insurance companies, 
and therefore was passed 20 & 21 Vie. c. 80, called 
(as well as the above new act) >^ An Act to amend 
the Joint^Stock Companies Act, 1856." By this 
latter act it is enacted, that neither the Principal 
Act nor^e above new act shall be deemed to have 
been repealed as respects insurance companies 
already or to be hereafier 'formed under 7 & 8 Vic. 
c. 110, or any act amending the same, or delating 
to such companies. There is, however, ihe following 
provision as to certain particular insurance com- 
panies : — Provided, that, if any insurance company 
formed under 7 & 8 Vic. c. 110, or the directors of, 
or shar^olders in, any such company, have, during 
the interval between the passing of the Principal 
Act and the above new act, acted as if the 7 & 8 
Vic. 0. 110, had, as to such company, been repealed 
by such Principal Act, then, "so for as affects the 
mutual rights and relations of the said company, its 
dirtetors and officers, bjsSL late or. present share- 
holders, and so fiir as affects any penalties which the 
said company, or its directors, officers, or share- 
holders may have incurred by non-observance <^ 
7 & 8 Vic e. 110, the said 7 & 8 Vic. c. 110, shall, 
as regards the actions of such company, its directors 
and shareholders, during such interval as aforesaid, 
be deemed to have been repealed.'* The result of 
all this seems to be, that (whatever may have been 
intended by the Principal Act) the 7 & 8 Vic c 110, 
and 10 & 11 Vic c. 78^ are still the statutes under 
which all eiis t ing msurance companies are regulated, 
and under which future ones are to be formed. It 
is to be remembered that companies for assurance 
are expteuHy exclaied flrom Uie Limited Liability 
Act, 1855. 
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Temporary provisions for registration of old com' 
panies (Part 6 of Principal Act). — ^The 27th section 
of the act extends the time for the registration of the 
old companies to the 2nd Novemher, 1857, hy which 
time they are required to he registered ; and Ihe 28th 
section, in order to compel them to he so registered, 
provides the following penalties in case of default — 
first, that the company shall be incapable of suing in 
any court of law or equity; secondly, that no 
dividend shall be payable ; and, thirdly, that each 
director or manager of the company shall be liable 
to a penalty of £5 per day during the time of such 
default ; but, except in these respects, the company 
will remain unaffected, and subject to the provisions 
of the old act, which for that purpose is te be consi- 
dered as unrepealed until it is so registered. Also, 
by the 25th section, the registration of companies 
which were registered under the act of 1856, after 
the 3rd November, but before the passing of Uiat of 
1857, is to be considered as effectual as if it had 
taken place before that day : so that in these two 
respects the doubts which existed are entirely 
removed. Then the 29th section provides for the 
case of other lawfully constituted companies, and in 
substance re-enacts the latter part of the 110th 
section ; but the description of companies which may 
be registered at their own option is slightly varied ; 
it is now, *' any company consisting of seven or more 
shareholders, having, capital of fixed amjonnt^ divided 
into shares, also of fixed amount, duly constituted by 
law prior to the passing of the act, and not being a 
company hereby required to be registered." There 
was another question of some importance arising on 
the construction of the 113th section, which made 
the deed of settlement or charter of an existing 
company, when registered anew under the Principal 
Act, ^* regulations of the company within the 
meaning of the act," and declared that all the provi- 
sions of the act should apply to the company in the 
same manner to if it had been originally incorporated 
under that act ; and it was doubted whether that 
effectually excluded the Iftpplication of Table (B.), 
subject to the deed or charter, and also whether 
there was power to alter the deed or charter by 
special resolution ; and to meet that doubt the 
section is repealed, and in lieu thereof it is provided 
— first, that all the providons contained in the act of 
Parliament, deed of settlement, letters-patent^ or 
other instrument of incorporation constituting or 
regulating the company, shall be deemed to be 
regulations of the company in the same manner as if 
they were contained in any registered memorandum 
and articles of association, and then that the company 
shall be treated in all respects as any other company 
formed under the act, except subject to certain 
provisoes. First, Table (B.) is not to apply to such 



accompany, unless adopted by special resolution; 
secondly, no company shall have power to alter any 
provision contained in any act of Parliament relating 
to the company at all ; or, thirdly, in any letters- 
patent, without the consent of the board of Trade ; 
lastly, no company is to alter any of the provisions 
in the instrument which incorporates it, which, by 
the 5th section of the Principal Act, are required to 
be prescribed by the memorandum of association, 
and not authorised to be altered by the acts of 1856 
and 1857. 

Cap. XLin. Sum]£Art Proceedikos before 
Justices of the Peace — ^Appeals bt Special 
Cases. — It has hitherto been a rule, that no appeal 
lies from a magistrate's decision unless it is ex- 
pressly given by statute. The consequence has been 
that in very many cases no right of appeal has 
existed, although the abjudication may have been 
as important in its nature and its results as in other 
instances from which the party dissatisfied had the 
power of appealing to the court of quarter ^ssions. 
This anomaly was not remedied by Jervis's Act 
(11 & 12 Vic. c. 43), although it professed to con- 
solidate and render uniform the procedure which 
relates to summary convictions and orders ; but the 
new act furnishes a remedy by allowing an appeal 
against any conviction or order of magistrates to one 
of the superior courts of common law, upon the 
ground that it is erroneous in point of law. The 
magistrates,, it is true, may refuse to allow the 
appeal (except where the application is made under 
the Attorney-General's direction), if they are of 
opinion that the application is merely frivolous; 
but even then the appellant may apply to the Court 
of Queen's Bendi for a rule calling upon them to 
show cause why the appeal should not lie. The 
form of the appeal is to be by special case, which is 
to be stated and signed by the justices, provided the 
application for that purpose is made to them in 
writing, and security to prosecute, &c., given within 
three days of their decision. The appellant on 
receiving the case is to give a copy thereof, and 
notice of appeal, to the respondent, and is to transmit 
the case itself (without certiorari) to the superior 
court within three days after he, the appellant, has 
received it. The superior court, or a judge at 
chambers, is to decide the case, having power over 
the costs, and their decision is to be enforced by the 
magistrates. The act is already in force, but the 
courts are empipwered to make rules for regulating 
procedure under it. It will be observed that the 
statute does not provide for appeals on matters of 
fact : th^, therefore, remain almost as before, and 
will lie only where expressly allowed by statute, and 
then to quarter sessions. The only alteration made 
as to such appeals is, that they will be taken to have 
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been abandoned when an appeal on a point of law b 
made under this statute. 

As this is a ver^r important act, we will state its 
provisions somewhat more in detail. The first 
section interprets the meaning of the words ** Supe- 
rior Courts of Law and Court of Queen's Bench.*^ 
The second section enacts, that after the hearing and 
determination by a justice or justices of, the peace 
of any information or complaint which he or they 
have power to determine in a summary way by any 
law now in force or hereafter to be made, either 
party to the proceeding before the said justice or 
justices may, if dissatisfied with the determination 
as being erroneous in point of law, apply in writing 
within three days after the same to the said justice 
or justices to state and sign a case setting forth the 
facts and the groun4s of such detennination, for the 
opinion thereon of one of the Superior Courts of 
Law, to be named by the party applying ; and such 
party, hereinafter caUed ''the appellant,*^ shall,, 
within three days after receiving such case, transmit 
the same to the court named in his application, first 
giving notice in writing of such appeal, with a copy 
of the case so stated and signed, to the other party 
to the proceeding in which the determination was 
given, hereinafter called '*the respondent.^ In 
addition to the former remark, that the above section 
does not apply to matters of fiict, it will be seen that 
it applies only to a detennination upon a complaint 
or information in a summary way. The act states, 
that, in order to give a party a right to have a case 
stated, he must apply in writing within three days 
after the detennination to the justice or justices to 
state and sign a case setting forth the fiusts and the 
grounds of such detennination for the opinion thereon 
of one of the superior courts of law, to be named 
by the party applying. Under this head it will be 
observed, tiiat the power to require a case to be 
stated is given to either pdrty^ so that it is equally 
open to an informant or complainant whose informa- 
tion or complaint is dismissed to require a case, as 
to a defendant who is convicted or has an order made 
upon him. The three days here referred to are one 
inclusive and the other exclusive ; thus, if the deter- 
mination be pronounced on the first of the month, 
the last day for giving the notice will be the fourth. 
The notice should be served upon each of the justices 
whose determination it purports to be, by deUvering 
it personally or by leaving it at their places of 
residence ; and as an additional caution it will be 
well to deliver a copy also to their clerk. 

Security and notice to be given by the appeUant,-^ 
By sec. S, *' the appellant, at the time of making such 
application, and tiefore a esse shall be stated and 
delivered to him by the justice or justices, shall in 
every instance enter into a recognisance before such 



justice or justices, or any one or more of them, or 
any other justice exercising the same jurisdiction* 
with or without surety or sureties, and in such sum 
as to tiie said justice or justices shall seem meet, 
conditioned to prosecute without delay such appeal, 
and to submit to the judgment of the superior court, 
and pay such costs as may be awarded by the same ; 
and the appellant shall, at tiie same time, and before 
he shall be entitled to have tiie case delivered to 
him, pay to the clerk to the said justice or justices 
his fees for and in respect of the case and recog- 
nisances, and any other fees to which such clerk 
shall be entiUed, which fees, except snch as are 
already provided for by law, shall be according to 
the schedule. to this act annexed marked (A.), until 
the same shall be ascertained, appointed and regu- 
lated in the manner prescribed by the statute 
11 & 12 Vie. e. 48, s. 80 ; and the appellant, if then 
in custody, shall be liberated upon the recognisance 
being further conditioned for his appearance before 
the same justice or justices, or if that be impractica- 
ble before some other justice or justices exercising 
the same jurisdiction who shall be then sitting, 
within ten days after the judgment of the superior 
court shsll have been given, to abide such judgment, 
unless the. determination appealed against b% re- 
versed." 

Rejiaal offrivohue caec-^By sec. 4, if the justice 
or justices shall be of opiiiion that the application is 
merely firivolous, but not otherwise, he or they may 
refiise to state a case, and shall, on request of the 
appellant, sign and deliver to him a certificate of 
such reftisal, provided that they are not to reftise 
where tiie application is made to them by or under 
the direction of the Attorney-General. 

Refusal ofcaee by ju8tice»--Queeri's Bench ordering 
caae^ — The 5tii sec. empowers the Court of Queen's 
Bench, when the justices reftwe to state a case, to 
grant a rule (upon the application upon affidavit of 
tiie appellant) calling upon them and the respondent 
to show cause why such case sfiould not be stated ; 
and upon tiie rule being made absolute they are to 
state it accordingly. 

Determinalion of questions. — Se<$. 6 confers power 
upon the superior courts to deal with the case when 
brought up ; and it enacts that " the court to which 
a case is transmitted under this act shall hear and 
determine the question or questions of law arising 
thereon, and shall thereupon reverse, affirm or amend 
the detennination in respect of which the case has 
been stated, or remit the matter to the justice or 
justices *with the opinion of the court thereon, or 
may make such other .order in relation to the matter, 
afid may make such order as to costs as to the court 
may seem fit ; and aU such orders shall be final and 
conclusive on all pu^es. Provided always, thai no 
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jtistice or justiceB of the peace who ihall state and 
deliver a case in pursuance of this act shall be liable 
to any costs in reispect or by reason of such appeal 
against hu or their determination." 

Amendment of case, — By sec. 7, the case may be 
sent back for amendment. 

Judge at chambers exerciting powers, — By sec. 8, 
the powers of the superior court may be exercised 
by a judge at chambers. 

Enforcing conviction. — ^By sec. 9, after the decision 
of the superior coiurt, the justices may issue warrants 
to enforce the conyiction or order which has been 
affirmed or amended by the superior court. 

Certiorari. — ^The lOth section dispenses with tiie 
necessity of obtaining a writ 'of certiorari in order to 
remove into the court above the case stated by the 
justices. This is a great improvement upon the 
practice which now obtains with reference to cases 
stated at the quarter sessions, with respect to which 
all the cumbrous machinery of ^ certiorari is brought 
into action. 

Enforcing recognisances. — When a party entering 
into a recognisance has fiuled to comply with its 
conditions, by sec 18, the justice is to certify in what 
respect the fidlure has 'been, and then to transmit the 
same to the Clerk of the Peace, &c., to be proceeded 
on in the same manner as forfeited recognisances at 
quarter sessions. 

Appellants not to appeal to quarter sessions^ j*c. — 
The 14th section enacts that any person who shall 
appeal under the provisions of this act against any 
determination of a justice or justices shall be taken 
to have abandoned any right which he otherwise 
may have had of appealing to the court of quarter 
sessions. 
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BiRMIKGHAM LaW STUDENTS* DEBATING SOCIETY. 

Sept. 16, \S67,— Moot Point, No. 231. 

Would evidence of an usage of trade be admissible 
to render an agent liable as principal where ^e had 
by writing expressly contracted as agent ? 

A point raising the question as to the admissibility 
of parol evidence of custom and usage, for the pur- 
pose of annexing incidents to or explaining the terms 
of a written contract, being considered a matter of 
commercial interest and importai^e, and as an item 
of commercial law, was accordingly reserved for 
discussion. It need scarcely be stated, that parol 
evidence is admissible to explain the meaning of any 
term used in a contract, and in reference' to which 
known usages or customs have been established and 
prevailed ; and, in the next pJace, that parol evi- 
dence is not admissible to add to or vary the terms 
of a written contract, but that sr^'h evidence is only 



receivable when the incident which it is sought to 
import into the contract is consistent with the terms 
of the written instrument. If inconsistent, the evi- 
dence is not receivable. 

With respect to commercial contracts, it has been 
long established that evidence of an usage of trade 
applicable to the contract, and which the parties 
making it knew, or may be reasonably presumed to 
have known, is admissible for the purpose of im- 
porting terms into the contract respecting which 
the written instrument is silent ; however, evidence 
of usage, though sometimes admissible to add to or 
explain, is never so to vary or to contradict, either 
expressly or by implication, the terms of a written 
instrument (see Yallego Vr- Wheeler, Lofil. 631 ; 
Eden v. East India Company, 1 Wm. Black. 299 ; 
2 Burr. 1216 ; Magee v. Atkinson, 2 M. and W. 
442 ; Adams v. Wordley, 1 M. and W. 874 ; True- 
man V. Loder, 11 A. and E. 589). Therefore, as to 
the liability of ah agent where the name of his prin- 
cipal is disclosed by the contract, it is difficult to 
contend, on the authority of the cases, that he would 
be liable, inasmuch as the contract in our case is 
with the principal; and to force the agent into a 
liability on the score of an usage or custom is to 
violate the very terms of the instrument, and to in- 
corporate a condition totally inconsistent therewith. 
The current of authority appears to &voor the 

neffativeview of the question ; but a distinction pre- 
vaus where the agent names Ms principal, and where 
not The chief audiorities on the moot point are 
Browne v. Byrne, 23 L. J. R., Q. B., 818 ; Hum- 
frey V. Dale, 26 L. J. R., Q. B., 187 ; Green v. 
Kopke, 25 L. J. R., C. P., 297 ; GiUett v. OflFer, 
18 C. B. 905 ; Godts v. Rose, 25 L. J. R., C. P., 61 ; 
Phillips V. Briard, 25 L. J. R., Ex., 288 ; and notes 
to Wigglesworth v. Dallison, 1 S. L. C. 4th edit. 

The meeting decided in the negative, but upon 
the ground that the name of the principal is ois- 
dosed by the contract. 

A. Feredat, Corresponding Secretary. 



MOOT POINTS. 



No. 18. — Petty Sessions, 
Are clerks to justices of the peace bound to pub- 
lish in the county papers the proceedings at petty 
sessions? If so, under what statute are they so 
bound. A. b. 

We have never heard that clerks to justices are 
bound to publish the proceedings of the petty 
sessions, but, if they are, we shall be obliged by any 
of- our subscribers giving us the required informa- 
tion. — Eds. 

No. 14. — Dissenting Minister^ 

Is a dissenting minister, appointed by trustees to 
officiate in a Dissenting chapel, a tenant at will ? 
That is, when no term was fixed or agreed upon, but 
his salary paid yearly. Does Doe v. Jones, 10 
B. and C. 718, apply? An Articled Clerk. 
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PUBLIC HEALTH ACTS. 



^The decisions upon the series of acts called the 
Public Health and INuisances Removal Acts (see 
vol. 2, pp. 84 — 86) are very numerous, and the 
occasions in which the acts are required to be put in 
force are so frequent, that the following compendious 
abstract of their provisions will be acceptable. 
Powers of Local Boards of Health, which 

OUGHT . to be Stringently Exercised at 

THIS Time. 

1. Under the Public Health Act. 

To provide that all streets within the district, 
including the foot pavements, are properly swept, 
cleansed, and watered, and the dust, ashes, rubbish, 
filth, dung, and soil therein* collected and removed 
(sec. 55). 

To provide that all drains and water-closets, 
privies, cesspools, and ash-pits, are constructed and 
kept so as not to be a nuisance or injurious to health, 
and to give authority in writing to the surveyor to 
enter and examine any premises with reference to 
the state of the drain, water-closet, privy, cesspool, 
or ash-pit (sec. 54). 

To drain, cleanse, cover or fill up, at the owner's 
or occupier's expense, all pools, ponds, open ditches, 
sew^s, drains, and places used for the collection of 
any drainage, filth, water, matter, or thing of an 
offensive nature or likely to be prejudicial to health, 
with power to pay the whole or part of these ex- 
penses out of the general or special district rates 
(sec. 58). 

To order the removal, within twenty-four hours, 
of any nuisance arising from swine, kept so as to be 
a nuisance to any person (sec 59). 

To proceed against any person who s^f^ers waste 
or stagnant water to remain in any part of a dwelling- 
house for twenty-four hours after notice, or who 
allows the contents of any watercloset, privy, or 
cesspool to overflow or soak therefrom (sec. 59). 

To take proceedings against the owners or occu- 
piers of any houses which, on the certificate of the 
offiter of health, shall appear to be in such a filthy 
or unwholesome condition that the health of any 
person is affected or endangered thereby; and to 
direct the whitewashing, cleansing, or purifying 
thereof where this would tend to prevent or check 
infectious or contagious disease (sec. 60). 

To prevent the business of a blood-boiler, bone- 
boiler, fellmonger, 8lau<;htercr of cattle, horses, or 
inimals of any description, soapboiler or tallow- 
melter, tripeboiler, or other noxious or offensive 
trade, business, or manufacture being juewly estab- 
lished in any buildiAg or place, without the consent 
of the local board, unless the General fio Td shall 
otherwise direct (sec. 64). 



To prevent the occupation of cellars as dwelling- 
houses, unless certain conditions be attended to 
(sec. 67). 

To provide a proper and sufficient supply of 
water for their district if the waterworks company 
established within such district are not able and 
willing to furnish such a supply upon terms certi- 
fied to be reasonable by the General Board of 
Health (sec. 75). 

To requure that houses be supplied with water, if 
such supply can be furnished at a rate not exceeding 
twopence per week (sec. 76). 

To cause. all existing public cisterns, pumps, wells, 
&c., used for the gratuitous supply of water to the 
inhabitants, to be maintained and plentifully supplied 
with water; or to substitute and maintain other 
works equally convenient ; or to construct any 
number of new cisterns, pumps, &c., for the gratui- 
tous supply of any public baths or washhouses estab- 
lished otherwise than for private profit, or supported^ 
put of any poor or borough rates (sec. 78). 

To recover penalties from any person fouling any 
water under the management or control of the local 
board (sec. 80). 

2. Under the Nuisances Removal Act, 1855. 

To appoint, or join with other local authorities in 
appointing, a sanitary inspector, a power of entering 
into premises being given for the following pur- 
poses : — 

1. To ground proceedings'. 

2. To examine the same where nuisances exist, to 
ascertain the course of drains, and to inspect works 
ordered by justices to be done. 

3. To remove a nuisance in case of non-compliance 
with order, or to inspect articles of food, &c. 

Where a nuisance 'exists a' justice shall, on com- 
plaint, require the person causing it, or, if he cannot 
be discovered, the owner or occupier of the premises 
where the nuisance is to abate it, and in case of non- 
compliance such person is liable to certain penalties. 
Where the person . causing the nuisance, and 'the 
owner or occupier of the prenuses are unknown, the 
order of the magistrate may be addressed to and 
executed by the local authority. 
. Any nuisance removed may be sold after five days* 
notice, but where that delay would be prejudicial to 
health justices may direct an immediate removal and 
sale. 

To provide that when any ditch, gutter, drain, or 
watercourse is a nuisance, afid cannot be rendered 
innocuous without a sewer or other structure along 
the same or instead of it, such sewer, &c., be laid 
down, and to keep it' in repair ; and assess parties 
using the ditch, gutter, drain, or watercourse as a 
means of sewerage to the expense thereof, such pay- 
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ment to be either immediate, annual, or extending 
over a term of jears. 

To enforce the penalties where any penon or 
company may foul water with gas washings — the 
penalty thereof being £200, and (in additicm) a 
daily penalty of j£20 imposed by sec. 25. 

To provide that all meat, vegetables, flour, &c., 
exposed for sale, or on their way to, or in the course 
of being prepared for sale, or landed from any vessel 
in any port in England, be duly examined by the 
sanitary inspector, and if in his opinion they are 
unfit for human food, to have them seized and taken 
before a justice, who shall make order thereon. 

To see that complaint be made to justices o^ 
nuisances arising from noxious trades or manufius- 
tnres, and of any house so overcrowded as to be 
ii^urioQS to health, the persons causing the same 
being, on conviction, liable to penalties. 

S. Under the acts for the well'Ordering of wmmon 
lodging-houses (14 j- 15 Vic. c, 28, and 16 jr. 17 
Vic. c. 41). 

To give all keepers of common lodgpig-houses 
notice of the act, calling upon them to register their 
houses ; the local authorities are to keep this register, 
entering therein the particulars required by the act. 
From time to time, and as circumstances require, to 
make regulations for fixing the number *of lodgers 
who may be received in such registered houses, for 
promoting cleanliness and ventilation therein, and 
with respect to the inspection thereof— such regula- 
tions to be confirmed by one of the Secretaries of 
State, and to enforce these regulations by the imposi- 
tion of penalties. To see, by their officers^ who 
have free access to these houses at all times, that 
the provisions of the act, as regards cleanliness, 
lime-washing, &c., are duly carried out. 

To see that no house is used as a common lodging- 
house untU the same has been inspected and ap- 
proved as fit for the intended purpose, and registered, 
and to refiise registration unless the person applying 
can produce a certificate of good character. 

Should fever, or any infectious or contagious 
disease, break out in a lodging-house, to provide 
for the removal of the patient to an infirmary or 
hospital, the ^ authorities thereof consenting. To 
take care that the dothes^and bedding are disinfected 
or destroyed, and compensation to the owner for any 
loss or injury made out of the poor-rate. 

On receiving a certificate of the existence of nui- 
smces under the Nuisances Removal Act, to order 
(when necessary) the causes of complaint certified 
to be removed. • 

To take care that no lodging-house is kept by any 
person disqualified by three convictions under the 
act. 



MOOT POINTS. 



No. 15. — Ringing, jv., Church' BeUs. 

In the parish of B., two churchwardens are 
appointed annually, one on the part of the parish, 
and the other on the part of the minister. The 
churchwardens consent to the ringing of the church 
bells, but the minister objects, and leaves instructions 
with the clerk of the parish not to give up the keys 
of the belfry without his instructions. Who is 
legally entitled to the possession of the keys? and' 
who has the direction of the bells? and who is the 
party to decide on what occasions the bells shall be 
rung? 

The mooter is of opinion that the churchwarden!, 
the persons in whom the goods and chattels of the 
ehurch are vested, are the persons legally entitled to 
exercise all these rightajand that, even if the church- 
wardens should use their discretion in an improper 
manner, the minister has no right to interfere, for in 
this case he is represented by his own ofiicer, the 
churchwarden app<nnted on his behalf. An opinion 
will oblige. W. M. S. 

No. 16. — Landlord and Tenant — Slamp on Letting, 

I should be glad if you would inform me what le 
the proper stamp on an instrument whereby a 
landlord ** agrees to let,*' and a tenant ** agrees to 
take,** a house from year to year, there being no 
lAore formal agreement intended to be dnwn oat. 
I have looked over the Stamp Acts (Woodfidi's 
Landlord and Tenant) — where a form of agreement is 
given, but the stamp not stated — and Tilsley's Stamp 
Acts, but cannot find whether it should be stamped 
as a lease for a teno not exceeding 35 years, or aa a 
lease not otherwise charged-^*, e., with a XI 15s, 
stamp. I believe the question was mooted a few 
years ago, either in the Law Students* Maga^e or 
Law Chronicle, but cannot find the place. B. B. 

No. 17. -^Mortgage — Sale — Application of Money. 

A. mortgages premises in fee to B. for £300 ; A. 
dies, leaving part of the premises to C. and part to 
D. ; C. fiirther mortgages his part of the premises to 
B. (the same mortgagee) for £300 more; B., the 
mortgagee, under his power of sale, sells C.*s part of 
the premises for £300. Queere: Must not th^ 
purchase mpney be applied in payment of the first 
mortgage, and in exoneration of the whole premises 
therefrom ? And if so, has B. any further claim oa 
P.*s part of the premises? J. L, 

GEinxsMEK, — Allow me to call the kind attention 
of some of your numerous correspondents on moot 
points, to the following — viz.. Moot Points, Nos. 
149, 153, 154, 155, 156, 166, and 167 (vol. 3)— which 
as yet, I believe, remain unanswered. AuQUis. 
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0/ike reasoning theory or common aenee of pleading. 
•— Although the modem notiofls of the necessity and 
ezcellenej of pleading differ much from those 
formerly entertained, yet until our law reformers 
shall totally abolish pleadings, the following state- 
ments concemiug the *^ Common Seuse of l^eading ^ 
may be useful, though necessarily yery brief. 

The multiplicity of disputes and controversies 
which are every day submitted to judicial determi- 
nation, has evinced the necessity of prescribing a 
r^ular method of proceeding in order to prepare 
them for legal examination ; this is, in few words, 
the history of what is called '' special pleading," and 
which, in fiict, is only another name for that sort of 
logical discussion of the subject of complaint or contro- 
versy, which enables the conrtandthe jury to discover, 
at one view, the number and nature of the precise 
points in dispute, upon which the parties are at issue. 
That we have usually indeed so much seeming ob- 
scurity to contend with, at least upon our com- 
mencement of this course of study, is a natural con- 
sequence, not of the want of evidence in things, but 
of the defect of preparation in ourselves, and more 
particularly of our not being conversant in the 
meaning of the terms of art, which experience has 
shown to be necessary to be resorted to, in this 
branch of learning, for ihe sake of certainty, brevity, 
and convenient precision. In this, however, it is to 
be observed, that the law, with regard to its tech- 
nical phrases, stands upon the same footing with 
other studies,, and requires only the same indulgence. 
The science of special pleading is not more difficult 
to be explained by a teacher than the science of 
rhetoric itself. Having succeeded in distinctly and 
fiurly understanding ihe terms of ari^ we are enabled 
to perceive, in a short time, and with very little 
labour,, that the various doctrines and rulesof plead- 
ing are of a nature to be demonstrated upon the 
principles, upon which they were originally sug- 
gested, of plun reason and common intendment ; 
and that they have usually no fturther authority in 
practice than in proportion as they are calculated to 
promote the ends of substantial justice, whether by 
guarding against surprise, by preventing confusion, 
by saving time to the court and jury, or by defeating 
the subterftiges of the dishonest disputant, and com- 
pelling him to come to an issue upon the precise 
points in question between the parties. 

Special pleas — Covenant^ infancy, — For example. 
In order to guard against surprise^ it is a rule in 
pleading (in all' (personal actions) that all such 
matters as must necessarily preclude the plaintiff 
from his action, without, at the same time, amount- 



ing to a total traverse or denial of the declaration^ 
shall be pleaded specially. Thus, if A. brings an ac- 
tion of covenant sgainst.B; he comes prepared to 
give evidence of the covenant, and not to disprove 
the nonage of the defendant or other special matter 
which might possibly be alleged against him ; and, 
therefore, in such^casi, it is but strictly reasonable 
and consistent with common justice that the defen- 
dant should be. obliged to plead ihe special matter 
in order to apprise the plaintiff of the particular 
nature of the defence. [In every species of action on 
contract, nonage is to be spedally pleaded. Plead. 
Rules, T. T. 1863, pi. 8.] ' 

RepUccUipn and rejoinder — Departure from previous 
pleading — Plea of performance — Offer. — Again, in 
order to prevent confusion^ the law will not allow the 
plaintiff, in his replication, to vary from his original 
declaration, nor the defendant, in his rejoinder, to 
depart from his ]dea (see Bacon's Abr. tit. ^' Fleas 
and Pleading " L.). Thus, if the defendant (in agb 
action of covenant) pleads performance of the cove- 
nants, and the plaintiff replies "that he did not per- 
form sdfaie particular act according to his covenant,'^ 
and the defendant r^oins " that he offered to do it,'* 
this is a departure, and, therefore, bad in pleading : 
for it is one thing to do, and another to offer to doit ; 
and if this 'sort of pleading were to be allowed, the 
altercations might be carried on to an endless length, 
and the conrt be left in. the dark at last, and un- 
certain for which of the parties to give judgment. 

Pleading a surplusage — * Traversing it. — Having 
shown the common sense of these general rules, let' 
us now take the technical maxim " that the plaintiff 
Qn an acticm of debt) must traverse the surplusage, 
if any, and not the tantum ;" which I shall endea- 
vour to demonstrate to be no more than a maxim of 
plain reason, grounded upon the propriety of de- 
featmg the subterfiiges of a dishonest disputant) and 
compelling him to come to an issue upon th6 precise 
point in question between the parties. Suppose, for 
instance, A. brings an action of debt against B. for 
£20, and B. pleads thereto, that the debt was £SCi 
and- not £20 only, as the plaintiff has thereof alleged 
againat him; this is what, in the language of the law, 
is called pleading a surplusage. But in an action of 
debt, which is grounded on an express deed of con- 
tract between the parties, if the proof varies from 
the declaration, it is evidentiy no longer the same 
contract whereof the performance is sued for. A 
man can no more bring an action for £20 and re- 
cover £30 than he ^ho brings an action for a horse 
can recover an ox. Suppose, then, the plaintiff per- 
sists in his original demand of the £20 only, he must 
necessarily lose the benefit' of his action by the 
operation of the supposed surplusage. But if he 
traverses the surplusage (as by adding words to the 
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following effect '^ itUkout ihis^ that the debt was of the 
other £10 mrplusage^'') he then reduces the debt to 
the exact sum which constitutes the original demand, 
or cause of action, and of which no fiirther proof is 
necessary ; for the defendant has already admitted 
and confessed it ^^ inclusively " in the greater sum ; 
for omne majui continet in se minua (Noy's Max. 25). 
Surplusage — Debt for rent — Eviction as to surplus- 
age, — ^Again, to bring another example in illustra- 
tion of the same rule, suppose the plaintiff, in debt 
for rent, declares on a demise of twenty acres render- 
ing rent, and the defendant pleads thereto **that 
the demise was of twenty-six acres, and not of 
twenty acres only^ and that the plaintiff entered and 
suspended him from the other six acres, and that, 
therefore, he ought not to have and maintain his 
action thereof against him.*' Now, the question in 
this case is not of the demise, in the declaration, of 
the twenty acresj for that is admitted and confessed 
by the defendant ^* inclusively " in the twenty-six 
acres, but whether or not the demise was of the 
other six acres which constitute the surplusage. For 
if these are no part of the demise in question, the 
alleged interruption has nothing to do with it ; and, 
consequently, which ever way that is found, the 
cause must eyidently be determined. 

Blackstone's Commentaries (ante, p. 78). — It is 
often of much more real disservice to an author to 
ascribe to him a degree of merit to which he has no 
pretensions than it is to take from him the merit 
which he really has : he is consequently exposed by 
it to the odium of disapproving criticism ; his mis- 
takes become matter of importance, his inaccuracies 
no longer venial, end a degree of responsibility is 
forced upon him which is generally injurious to his 
reputation, in proportion as it is beyond the scope 
of HIb engagements. Perhaps there is no profes- 
sional writer who has suffered more in this instance, 
from the zeal of injudicious admirers, than Black- 
stone, in his celebrated Commentaries. In the rank 
of elementary composition, there can hardly, indeed, 
be too much praise bestowed upon them, for the 
acknowledged neatness and apparent propriety of 
their arrangement, the classic purity of their lan- 
guage, and, above all, the elegant, though incomplete 
and often incorrect perspective they exhibit of the 
infinitely disjointed and shapeless materials of pro- 
fessional learning, reduced into much seeming order 
and regularity. But it is not as the elementary com- 
position' that we have now to speak of them ; it is 
as the institute for educating and forming lawyers. 
And here, I trust, it will be understood, that what- 
ever license I may permit myself, in the course of 
the following observations, it will be always without 
the smallest idea of breakinginupon the respect which 
is due to the memory of the learned judge, or of 



detracting, in the. slightest degree, from the well- 
earned general reputation of his truly classical 
commentaries. It is only their particular merit, 
with reference to the misapplication which has been 
since made of them, that I conceive to be question- 
able. The error was in adopting them as an 
institute for the instruction and education of pro- 
fessional students, which was evidently no part of 
Blackstone's plan, nor within the scope of his 
engagements. Non hcBc in foedera venit. It was 
not the lecturer at one of our inns of court, but the 
university professor, who instructed from the Yine- 
rian chair, and who accordingly addresses himself 
not to professional but to^ unprofessional readers. 
He considers as a popular writer, not what ^^the 
few" require to be informed of, but " the many ;" 
and hence too, as a popular writer, and indeed as 
he himself tells us, he takes care to illustrate those 
detached parts of the law alone which are found to 
be most capable of historical or critical ornament 
(1 Bl. Com. Introd. p. 34). From what is to be 
collected firom the author's own words, it appears 
that his commentaries were written in order to be 
delivered in a course of academical lectures, not 
to the students of the inns of court, but to those 
of the University of Oxford ; and not to instruct 
and form lawyers, but to render the law intelligible 
to the uninformed minds of beginners, whom we 
are apt to suppose acquainted with terms and ideas 
they have never had an opportunity to learn ; and, 
more particularly, to give a general idea of the law 
to those gentlemen who might be afterwards called 
upon to act as magistrates br members of Parliament. 
Addressing himself to persons of this description, 
like some experienced actor who accommodates 
himself to the temper and character of his audience, 
he represents everything rather for effect than with 
a view to demonstrate. Like the gnomon upon 
the sun-dial, he takes no account of any hours but 

the serene; — 

Et qojo 

Desperat tractftta nitesoere posse, relinqnit 
In a professional point of view, this solicitude, 
rather to captivate the imagination of the student 
than to exercise and discipline his understanding, 
is equally unprofitable and inconvenient. It puts 
him off with ornamental illustration instead of solid 
argument, ^and leads to a sort of half information, 
which is often much worse than no information at 
all upon the subject. A man may read Blackstone's 
Commentaries, from the one end to the other, and yet 
have no notion that a proposition in law is as capable 
of being resolved and demonstrated as a proposition 
in the mathematics; the theorem, that **by the 
extinction of the fee of a seigniory, a particular 
estate for life iik that seigniory is also extinguished," 
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te the theorem, that ^* the square of the robtending 
tide 18 equal to the two squares of the containing 
irides of a right-angled triangle.'* 

Theorem^ that by the extinction of the fee of a 
eeigmanf, apattiadar ettate for hfe in that eeigniory 
is also extinguished (Co. Litt. 280 a.).— Suppose A. 
and B. lord and tenant in fee simple. A. leases hia 
seigniory for 21 years, to C, and afterwards A. 
releases to B. and C. generally. If C. accepts the 
release, his estate in the n^hole seigniory is immedi- 
ately extingpiished for ever ; for the first operation 
of the release was to make B. and C. joint-tenants 
of the seigniory for life, with remainder to B. in fee ; 
because a release of the seignipry to the tenant of 
ihe land can only operate by way of extinguishment ; 
for otherwise the tenant would be paying services 
to himself, quod esset absurdam. Also, such release 
being made ''generally," is good to extinguish the 
foe, without the word heirs being inserted, because 
a release is always to be taken most strongly against 
the releasor, who ought to have explained himself, 
and, likewise, because such releases were always 
foyoured at the common law, on account of their 
tendency to unite the fee, the feudal services being 
more easily collected from one tenant than from 
many. It may be observed that it is a rule of law, 
that, in all doubtfbl cases, the exposition of the 
words of a contract shall be taken most strongly 
against him, who ought to have explained himself 
For example : if two tenants in common grant a 
rent of £1, this is to be understood to be several, 
and the grantee shall have £2. And so on the 
other hand, if they make a lease, and reserve to 
fhemaelves JCl, they shall have only £1 between 
them, upon the same principle (Co. Litt 197 a. 
267 b.). But to return to our p<Hnt : With respect 
to C. the release operates per elargir son estate^ not 
to a fee for want of the word heirs (for a release 
per elargir U estate is in the nature of a grant, and, 
consequently, the word heirs is necessary in order 
to pass the inheritance), but to the greatest possible 
estate not of inheritance, and this is an estate for 
the life of C. And C. being thus seised, as joint 
tenant of the whole seignory, '' per tout as well as 
per my^" his lease for years in the whole seigniory is, 
consequently, merged ; that b to say, the term for 
years, which is but a chattel interest, is drowned or 
extinguished m the freehold. Secondly, B. and C, 
being thus joint tenants for life of the whole seig- 
niory, remainder to B. in fee, and B. being also tenant 
of the land, it fdlows, that all the esUte which B. 
ooold have by the rdcasc • namely, the moiety of 
the freehold, and^e remainder m fee in the whole 
•eigniory-^is now become extinct, and, consequently, 
the jointure severed ; and, therefore, C« remains 
tenant for life of a moiety, the fee of that moiety 



being extinct. But it is a maxim of law, that when 
the fee of a seigniory is extinct, there can no longer 
exist a particular estate for life in that seigniory ; 
because every particular estate implies a tenure or 
attendance over, which ■ is here expressly negatived 
(Co. Litt. 812 b. ; ibid. 162 b.). Also, it is another 
maxim, that since every particular estate is only a 
portion (^parUeula) of a fee simple, when the corre-^ 
spending portion does not exist in deed, it is always' 
supposed to exist, or, in other words, is created for 
conformity sake, in fiction or contemplation of law. 
But, in the present case, there can be no such fiction, 
because tiiere is an actual release, which necessarily 
operates to extinguish the tee ; and, consequently, 
the fee being extinguished, C.'s estate for life in the 
seigniory is also extinguished by the same act by 
which it was cre&ted, for the benefit of B. the tenant. 
Maxim as to pcriiculcr estate and remainder, — In 
order to illustrate the second of the above maxim, 
suppose, for example, A. tenant in tail, with limita* 
tion to his issue female, leases to D. for life, and dies, 
leaving a son and daughter. Now the estate tail 
having been discontinued by the lease te D. for life, 
the entry of the daughter is, supposing the discon- 
tinuance to have happened before the Ist of January, 
1884 (eeei 3 & 4 Will. 4, c. 27, s. 89), taken away. 
For when A. made the lease to D. for life, he as- 
sumed to have the reversion or corresponding re- 
mainder in fee simple in himself. Upon A. 'a 
death, that reversion descended to the son,' who was 
A.'8 heir at the common law, and who, if D. commits 
waste, may have an action of waste, which the issue 
in tail cannot have, because of the discontinuance. 
But no sooner is this fictitious reversion reduced into 
possession, than ^t instantly yanishes. The estate 
tail revives as before the discontinuance, and the right 
of entry accrues, at the same instant, to the issue in 
tail, according to the origmal limitation (Co. litt. 
888 a., 888 a.). 

PARTNERSHIPS IN JOINT-STOCK COM- 

PANIES. 



Winding'vq> Acts-^oUU-Stock Companies Aet^ 7 jr 8 
Vic, c, 110, s. ^tO'-^Powers of directors — As^gnment 
of ihe business of one company to another. 

In the following case Lord Wensleydale gave so 
clear an explatiation of the doctrine of partnerships 
in joint-stock companies, that we think our readers 
will benefit by its perusal, and we, therefore, give it 
in extenso. We may premise, that, by the 29th 
section of the 7 & 8 Vic c. 110, it is enacted, " that 
if any director of a Joint-stock company registered 
under this act be cdther directly or indirectly con- 
cerned or interested in any contract proposed to be 
made by or on behalf of the company, whether for 
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land, materials, work, to be done, or for anj purpose 
whatBoerer, dnriog the time he shall be a director, 
he shaU, on the subject of any such contract in 
which he may be so concerned or interested, be pre- 
dnded from voting or otherwise acting as a director ; 
and that if any contract or dealing,'* and so on, 
except one in the course of their ordinaiy business, 
*< shall be entered into, in which any director shall 
be interested, then the terms of such contract or 
dealing shall be submitted to the next general or 
special meeting of the shareholders to be summoned 
for that purpose ; and that no such contract shall 
have force until approved and confirmed by the 
minority of votes of the shareholders present at such 
meeting." It appeared that the Sea Fire Life In- 
surance Company was started in 1849. Under its 
deed of settlement the directors had power to pur- 
chase the goodwill or business of any other insurance 
company. The Port of London Shipowners' Loan 
and Insurance Company had been established in 
1847. Their deed contained no powers to the 
directors to sell the business, but provided a mode 
of dissolving the company. In 1849 a sale or trans- 
fer of the business of the latter company to the 
former was negotiated; and though no sufficient 
proof of execution by the Port of London Company 
was given, yet the transfer actually took place, and 
the Sea Fire Company covenanted to indemnify the 
Port of London Company against all claims. The 
Sea Fire Company received for premiums due to the 
Port of London Company at the time of the trans- 
fer, £1,541 4s. 5d. ; and paid, in respect of debts of 
the same company, £11,196 168. lid. : Held (revers- 
ing the judgment of the Lords Justices, but on 
grounds not raised before them), that the sale was 
void by the 7 & 8 Vic. c. 110, s. 29, one at least of 
the directors negotiating being interested (^Henry 
Ernest^ Off. Man, of the Sea Fire Life Insurance 
Society^ App., Edwin Cox NicholUt Interim Off, Man. 
of the Port of London Shipowner^ Loan and Insurance 
Society, Eesp., 3 Jur. K. S. 919). In his judgment 
Lord Wensleydale said : " The principles of law 
upon which the liability of joint-stock companies is 
to be decided, as far as is necessary for the decision 
of this case, are very clear, and perfectly settled, 
though not always in practice steadily kept in view. 
The law in ordinary partnerships, so far as relates 
to the powers of one partner to bind the others, is a 
branch of the law of principal and agent; each 
member of a complete partnership is liable for him- 
self, and, as agent for the rest, binds them, upon all 
contracts made in the course of the ordinary scope 
of the partnership business. The want of due atten- 
tion to this rule in applying it to future conditional 
partnerships and to other associations, such as that 
of provisional committees, has been productive of 



a firightful loss of property in our own time, antil 
ultimately corrected by the decisions of the courts 
below and of this House. Any restrictions upon the 
authority of each partner, imposed by mutual agree- 
ment amongst themselves, could not affect third 
persons, unless such persons had notice of them; 
then they could take nothing by contract which 
those restrictions forbade. A corporation, by com- 
mon law, could only bind itself by contract under 
their common seal (a necessary incident by the 
common law to all such corporations), except in 
some slight matters of service. The Court of 
Queen's Bench have lately given effect to contracts 
by companies having a royal charter only ; bat the 
difference between a corporation at common law 
and one created by Parliament, where it has not 
all the powers expressly or impliedly given by the 
act, does not appear to have been presented to the 
consideration of the Court. It is obvious that the 
law as to ordinary partnerships would be inapplic- 
able to a company consisting' of a great number of 
individuals, contributing small sums to the common 
stock, in which case, to allow each one to bind the 
other by any contract which he thought fit to enter 
into, even within the scope of the partnership busi- 
ness^ would soon lead to the utter ruin of the 
contributories. On the other hand, the Crown 
would not be likely to give them a charter, which 
would leave the corporate property as the only fund 
to satisfy the creditors. The Legislature tl^n de- 
vised the plan of incorporating these companies in 
a manner unknown to the common law, with special 
powers of management and liabilities, providing at 
the same time that all the world should have notice 
who ^ere the persons authorised to bind all the 
shareholders, by requiring the partnership deed to 
be registered, certified by the directors, and luxes- 
sible to all, and, besides, including some clauses as 
to the managers in the act 7 & 8 Tic. c 110, s. 7, 
&e. All persons, therefore, must take notice of 
the deed and of the provisions of the act. If they 
do not choose to acquaint themselves with the 
powers of the directors, it is their own fiftult ; and if 
they give credit to any unauthorised perscma, they 
must be contented to look to them only, and not to 
the company at large. ' The stipulations of the deed 
which restrict and regulate their authority oblige 
those who deal with the company, and the directors 
can make no contract so as to bind the whole body 
of shareholders, for whose protection the rules are 
made, unless they are strictly complied with. The 
contract binds the person making it, but no one else. 
Those provisions which give to the directors dis- 
cretionary powers of management do not affect 
strangers, and the company is bound by the exercise 
of the dii^etion which they have consented to give. 
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Other etipulatious are directory merely, and do not 
constitate conditions to the exercise of the powers, 
but they form the subject of an action against the 
directors for the breach of their covenants, expressed 
or implijed, in the deed. The great body of share- 
holders, for whose protection these limitations of 
authority are provided, cannot be affected unless 
they are complied with. They can act and contract 
only through their directors, and the acts of the 
individual shar^olders have no effect whatever on 
the company at large. That this is the law has been 
iully settled by several decisions. The first is Bid- 
ley T. The Plymouth, Stonehouse, and Devonport 
Grinding and Baking Company; and the next is 
Bidley y. The Kingsbridge Flour Mill Baking Com- 
pany (2 Exch. 711 ; S. C. 12 Jur. 542). These 
cases* decide that the creditors can render the com- 
pany liable only on contracts made with the directors 
according'to the deeds. These cases were followed 
by Smith v. The Hull Plate-glass Company (3 C. B. 
668). On the first trial of that case the plaintiff 
failed ; but the Court of Common Pleas granted a 
new trial, on the ground, as stated by Lord Truro, 
that the defendants might be treated as a partner- 
ship of ordinary persons, the directors being partners, 
with power to bind in the ordinary course ; and, the 
deed not having been produced at the trial, there 
was not sufficient evidence to ma)ce the company 
liable in the first instance. I do not stop to inquire 
whether the court were right in assuming that the 
action was against individuals, the terms in which 
the defendants were described plainly intimating, 
that they were a corporation, either at the common 
law or by the Joint-Stock Companies Act, and 
therefore incapable of being bound except by their 
common seal, or according to that act. On the new 
trial (see 11 Scott, 897) the deed was put in, and 
the court were then of opinion, on a special case 
stated, that the company was bound only by the 
contracts made by the directors within their autho- 
rity, and that all the persons who contract with the 
dicectors must be taken to be cognisant of the ex- 
tent of it ; but that in the particular case the com- 
pany was bound to pay for goods ordered by the 
manager appointed by the directors, who was autho- 
rised to conduct the manufacture, because he had an 
implied power to order goods for that purpose by 
the deed itself; and the goods ordered by the chair- 
man, deputy chairman, and secretary were delivered 
on the premises, and in a special case the court 
would presume to have been seen and authorised by 
the directors. Whether that presumption was 
right is of no consequence for the present purpose. 
If there had been a special verdict, unless it had 
been stated that all the directors, or that a board of 
directors, saw and sanctioned the purchase of each 



article, it would not have been sufficient to fix the 
company, unless the reasoning of Maule, J., is cor- 
rect, that if the directors carried on the business and 
aUowed persons to act for them on the premises in 
ordering and receiving goods, the company at large 
would be fixed, as an ordinary partnership would 
be under the same eireumstances. No doubt this 
position is quite correct, if the directors are expressly 
or impliedly authorised by the deed, which depends 
upon the terms of it, to do so ; but if it is beyond 
the powers of the directors, it is a different matter ; 
and all persons dealing with the company ought to 
look at the deed and the act of Parliament, other- 
wise the shareholders have not the protection which 
it was clearly intended to give them. It is quite 
unnecessary to discuss thii^ point now, because this 
is not a question about goods supplied, or services 
performed in the w^ijr of trade in the ordinary 
course, but a question as to a special contract to do 
the very unusual thing of purchasing by one com- 
pany the trade of another. Such a contract clearly 
does not bind unless it is authorised by the deed, 
and made strictly according to its provisions. There < 
fore it was required to be made by all the director 
of the appellant company, or by a board, where 
three being present, the majority approve, and 
therefore bind the others. And when one of the 
persons selling is also one of the persons buying, as 
was the case in this instance, Mr..Collingridge being 
a director of the Port of London Company, and also 
of the Sea Fire life Insurance Company, such 
director is, by sect. 29 of the 7 & 8 Vic. c. 110, pre- 
cluded from voting. And besides, the contract had 
no force whatever until approved by the majority of 
votes of the shareholders present at a meeting sum- 
moned for that purpose, according to the latter part 
of the 29th section. Therefore, if there was no such 
meeting, the contract for this purchase, as well as 
the covenant to indemnify founded on it, was. un- 
doubtedly void. There is no trace of any such 
meeting being held ; and if it be said, as -it may 
perhaps justly be said, that the deed, being under 
the seal of the company, and signed by two direc- 
tors, must primd facie be taken to be valid, and it 
would therefore lie on the appellant to show, by 
negative evidence, that no such general meeting had 
taken place, such negative evidence is supplied by 
the testimony of Ashford, who was accountant of 
the Port of London Company and the Sea Fire Life 
Insurance Company, and who deposes that there 
was no board meeting nor general meeting, nothing 
of the kind, and that he never heard of any, and 
that Mr. CoUmgridge, the director in both com- 
panies, did everything. This objection founded on 
the express provisions of the 29th section of the 7 Sc 
8 Vic. c. 110, does not appear to have been pre- 
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sented to the Lords Justices, and it is, I think, qmte 
decisiye of the question. The shareholders in the 
appellant company are clearly not hound by the 
covenant in the deed of conveyance of the 11th Oct 
1849. It becomes, therefore, wholly unnecessary 
to consider the other objections 'to that deed— first, 
whether it is void on the ground that it is sufficiently 
proved, against the prifnd facie case of the due exe- 
cution of the deed in form, that there was no board 
of directors of the appellant company duly sum- 
moned, and BO no power for two directors to enter 
into the .deed; or, secondly, whether there was 
sufficient proof of the non-execution by the Fort of 
London Company of the deed ; or, thirdly, whether 
the want of a due conveyance of the goodwill of the 
trade, which was the consideration of the covenant, 
would in equity have been a good defence. AU 
oonsideration of these matters is useless. Kor is it 
necessary to say anythmg of the efflset of the Sea 
Fire Life Company taking the busmess and accounts 
of the Port of London Company, end receiving the 
premiums due to them. Whether the Port of Lon- 
don Company "have any right to recover back 
the sums received against the Sea Fire Life 
Company is another question. Tt is dear that 
this receipt does not make them liable on the cove- 
nant to indemnify, and it is more than questionable 
whether the company is liable for the receipts ; for 
the mass of shareholders have this protection — ^that 
they can be liable only through the $ct of their 
directors, acting under the authority of the deed and 
the act of Parliament. It is a captivating argument 
for a jury, and they are very often misled by it in 
these cases of joint-stock companies, and likely to 
produce injustice, that the company have had the 
benefit of the plaiptiff's goods cr servi^ or money ; 
whereas, for the purposes of contract, the company 
exists only in the directors and officers, acting by 
and according to the deed; and by the statute law 
the company is no more liable than a corporation by 
charter for the act of one or mote of its members, 
who are distinct persons by law. Therefore I con- 
cur entirely with my noble and learned friend on 
the woolsack, that the judgment of the Lords Jus-* 
tices ought to be reversed." 



THE STATUTE LAW. 



Mode of preparing^ bringing in, and passing hUls. — 
In a very useful little work, entitled " Minutes of 
Proceedings in Parliament respecting Public Bills, 
&c.,^* by Mr. James Bigg, we find the following 
statement respecting the preparing, the bringing in, 
and passing of bills in Parliament, which, bringing 



practical knowledge to bear on the subject, will be 
found usefiil: — * 

System of current Ugislaiion described — Motion for 
leav$ to bring in the hiU.— The present ^'System of 
Current Legislation " admits of a brief description, 
and is as follows : When a member of the House of 
Cbmmons desires to introduce a bill, he ]^ace8 a 
notice upon the votes, stating the title of die pro- 
posed measure, and the day when the motion for 
leave to introduce it will be made, and on the day 
named he moves *'- that leave be given to bring in 
the bill.'* In most cases this motion is unopposed, 
and is agreed to without discussion ; but sometimes 
the motion is negatived, and, therefore, when oppo- 
•sition is anticipated, the mover explains the object 
of the proposed bill, and assigns reasons for its intnn 
duction. K the motion for leave be agreed to, the 
bill is ordered to be prepared and brought in by the 
members who moved and seconded the motion, 
either alone, or with, the addition of other members 
then named. The motion for leavQ (whether opposed 
or unopposed), if agreed to, amounts merely to per- 
mission to introduce the bill, and is not held to 
pledge the House to any approval of the measure. 

Presentaticn and first reading of biU,-^The members 
obtaining leave to bring in a bill are allowed to 
prepare it at their leisure, and,, without notice, may 
at any sitting present it to the House. Usually the 
bill has been previously prepared, and is presented 
on the came day that the motion for leave was. agreed 
to; but sometimes a considerable interval elapses 
between the time that leave is given, and the period 
when the bill is presented, and occasionally members 
who have obtained leave to bring in bills decline to 
proceed farther therewith, in which case their 
proposed measures do not come in any definite form 
under the consideration of the House. When a bill 
has been presented, it is read a first time, ordered 
to be read a second time on afiiture day then named, 
and ordered to be printed. These proceedings are 
merely formal, and do not pledge the House to any 
approval of the measure, but from this stage notices 
of all subsequent proceedings are duly inserted ii| 
the votes. 

Second reading cf biU. — On the day appointed for 
the second reading, a motion is proposed *' that the 
bill be * now * read a second time ;*' and if this 
motion be carried, the House is deemed to have 
affirmed the principle of the biU. It is therefore at 
this stage that discussion principally takes place, 
and in the case of an opposed bill, that those who 
dissent thereto endeavour to arrest its fhrther 
progress, by moving that the bill be read a second 
time *' this day six months,'* or some other term 
beyond the probable duration of the session ; and 
if this amendment be carried, the bill is dismissed 
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from any fiirther conaideratioii during the session. 
Should the original motion be carried, the bill is 
then read a second time (the title of the bill alone 
is read, and not the bill itself), and committed for 
a fiitnre day then named. 

ComndUee on biU. — The committee on a bill is the 
stage at which the danses of the bill are considered 
seriatim. Meilibers intending to move amendments 
in committee usually give preyious notice thereof, 
and copies of saeh amendments are printed with the 
votes. In committee the chairman reads the number 
and marginal note of each dauoe, and if no amend- 
ment be proposed, the question is put ^'thtft the 
clause stand part of the bill ;^ and where amendments 
are proposed, the question is first put whether the 
alteration be made, and, if carried, then the question 
is put '* that the clause, as amended, stand part of 
bOl ;" but few bills pass through committee without 
alteration,^ and in many cases the amendments 
materially alter the character of the bill. At this 
stage a minority can stop the further progress of a 
bill, either by postponing the committee to a period 
beyond the probable duration of the session, or by a 
r^lution ^Vihat the chairman do leaye the chair." 

Report of bill. — ^At the close of tiie proceedingc of 
the committee, the bUl is reported to the House, and 
if no amendments have been made therein, the bill 
is ordered to be read a third time on a future day 
then named ; but if the bill has been amended in 
committee, the amended bill is ordered to be taken 
into consideration on a fiiture day then named ; 
and if the amendmentc are numerous or important, 
the bill is ordered to be printed as amended in com- 
mittee. 

ConsideratUm ofhUloB amended, — On the oonai- 
deration of the bill as amended in committee, such 
amendments may be disagreed to by the House, and 
other amendments may be made end new clauses 
added; or if numerous amendments are proposed, 
the bill may be recommitted. At this stage it is also 
competent for a minority to stop the further progress 
of a bill, by postponing its consideration to a future 
period ; bat it is more usual to defer the opposition 
until the third reading, the day for which stage is 
named at the dose of the proceedings on the con- 
sideration of the amended bill, and at which time it 
is not unusual for the bill, as further amended, to 
be again ordered to be printed. 

Third reading of biU, — On the third reading the 
bill stands for the judgment of the House, as 
amended during its previous stages ; and as only 
verbal amendments can be made at this stage, the 
main qneation is, whether the bill as a whole meets 
with the approval of a majority of the House ; if so, 
it is read a third time and passed, and sent to the 
Lords. 



Consideration of Lords' amendments, — ^When the 
bill- has passed its several stages in the House of 
Lords, and amendments have been made therein, 
the bill is returned to the Commons. If the amend- 
ments are important, they are ordered to be printed, 
and to be considered on a future day then named, 
and at the time appointed they are considered, and 
agreed to (either with or without alteration), or 
disagreed to, and the bill is again returned to the 
Lords. At this stage it is also competent for a 
minority to defeat the bill by postponing the con- 
sideration of the amendments to a period beyond 
the probable duration of the session, but such a 
proceeding is rarely proposed. 

Proceedings on hills in the Lords near^f identical 
vnih those in ike Commons.WIhe, proceedings on bills 
in the Lords are so nearly similar with those in the 
Commons (the most important variation being that 
a peer may, without previous leave, present a bill), 
that the preceding brief sketch of the proceedings 
in the Ccmmons, which is only intended as a skele- 
ton of the present system of current legislation, may 
be considered as equally applicable lib the proceed- 
ings in the Lords. If this system be considered 
(apart from its administration), the progress of a 
bill may be traced from stage to stage without any 
such defects being observed in '^the System of 
Current Legislation" as necessarily to lead to con- 
fused and .unsatisfactory results ; and even when this 
system is considered in connection with its adminis^ 
tration, although "the defects" then become ap- 
parent, those defects evidently arise more from the 
incapacity of the persons who administer the system, 
than from any imperfections in the system itself. 

Administration, of the system of current legislation — 
Preparation of bills. — By the present system of 
current legislation, it is assumed that bills are 
prepared by the members by whom^ they are pre- 
sented ; but it is so well known that bills are now 
(with very few exceptions) prepared by professional 
draftsmen, that members presenting bills are not 
practically considered responsible for the manner 
in which they are prepared; and as the employ- 
ment of professional draftsmen is not recognised by 
Parliament, the result is, that while " the members," 
who by " the system" are assumed to be responsible, 
are practically released from that responsibility, 
the professioflal draftsmen, who actually perform 
the work, and on whom the responsibility ought to 
rest, are unrecognised by the system, and thereby 
are released from being made accountable to' Par- 
liament for any errors or defects in the performance 
of their duties. 

Defects in preparation of bills. — ^The, employment 
of professional draftsmen (although unrecognised 
officially by Parliament) would not, in itself, be of 
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any consequence, if the bills were properly drawn, 
but unfortunately this is not the case. The fact that 
bills ar^ improperly and carelessly drawn is ad- 
mitted by the members of the Legislature, who 
have spoken on the subject ; their remarks, howeyer, 
seem to imply that these imperfections occur only 
in bills introduced by private members ; this, how- 
ever, is not correct.' ^'Groremment bills** more 
frequently prove to be defective than is the case 
with other bills. The acts passed in 1856, relating 
to "Bankruptcy (Scotland)," "County Courts," 
and "Joint-Stock Companies," were all Govern- 
ment measures, and yet contained so many errors 
and omissions, that amendment acts have been 
necessary ; while not a single measure passed by 
private members in 1856, has required an Amend- 
ment Act in 1857. 

Way to remedy defects in preparation qf hiUs, — 
" The way*' to remedy this defect is easy if there 
exists " the will '* to adopt it. Let the employment 
of professional draftsmen be recognised by Parlia- 
ment, and, while the members presenting a bill 
remain responsible for its principle, let the drafts- 
man who has prepared it be held responsible for its 
details ; and in the case of every bill the draftsman 
should be required to annex a report, under his 
signature, stating the object of the bill ; the altera- 
tions in the existing law proposed to be made ; the 
acts intended to be amended or repealed ; and the 
locality to which it is intended to apply. The name 
of the draftsman being annexed to a bill would alone 
be an important step towards insuring its more 
careful and skilfhl preparation, as the professionial 
reputation of the dr^tsinan would depend upon 
whether his bill waa drawn with abiUty or other- 
wise. 

Presentation of hills, — ^The present " system" of 
current legislation assumes that bills will be pre- 
sented in sufficient time to allow of their careful 
consideration; but practicaUy this intention is 
defeated either by the presentation of bills being 
delayed until a late period of the session, or by the 
proceedings thereon being deferred from time to 
time. Upon this point the Editor of this volume can 
speak from painfhl experience, as while during the 
early part of the session the perusal and abstracting 
of bills did not even fully occupy his leisure time,, 
during the last few weeks of the session this labour 
required his whole time ; and, although constantly 
engaged till a late hour of the night, he found it 
quite impossible to keep pace with the proceedings 
of Parliament. The Legislature cannot carefrdly 
consider measures which are delayed till near the 
termination of the session, if (as was the case this 
year) more bills are then delivered daily than cau 
be perused by members. 



RECENT STATUTES (19 & 20 VIC). 



Cap. LIV. Frauds bt Trustees, Bankers, 
Attorneys, &o. — ^Itis in4>os8ible to over-estimate 
the importance of this act, which is one certain to be 
in frequent requintion. The act has for its object 
the punishment of fraudulent trustees, bankers, 
attorneys, agents, and directors and managers of 
companies. Trustees fraudulentiy disposing or de- 
stroying the trust property causd lucri are g^ty of 
a misdemeanor (s. 1). So bankers, merchants, 
brokers, attorneys, agents, or persons acting powers 
of attorney, friiudulently selling, pledging, &c., 
property intrusted to them for safe custody, are 
'guilty of a misdemeanor (ss. 2, 3). By sec. 4, 
bailees fhiudulently converting the bailed property 
to their .own use are guilty of larceny. Sees* 5 — 8 
apply to directors and officers, &c., of public com- 
panies who are g^ty of a misdemeanor, in fraudu- 
lentiy appropriating the company*8 property, or v^ 
keeping fraudulent accoutits, or wilfully destroying 
books, &c., or publishing firaudulent statements with 
intent to deceive any shareholder, &c., or to induce 
any person to become a shareholder, &c. By sec* 
9, persons receiving property fraudulentiy dii^posed 
of, knowing the same to have been so, are g^ty of 
a misdemeanor. 

As the statute is one of so much importance, we 
gire the enactments in ML It is entitied *^ An act 
to make better provision for the punishment of 
firauds committed by trustees, bankers, and other 
persons intrusted with property,** and came into 
operation on 17th of August last. It Tecites that ^* it 
is expedient to make better provision for the punish^ 
ment of frauds committed by trustees, bankers, and 
other persons intrusted with property.** 

Sec. 1. Tntstees fraudulently disposing of property 
guilty of a misdemeanor, — If any person being a 
trustee of any property fen: the benefit, either 
wholly or partially, of some other person, or for any 
public or charitable purpose, shall, with intent to 
defruud, convert or appropriate the same or any 
part thereof to or for his own use or purposes, or 
shall, with intent aforesaid, otherwise dispose of or 
destroy such property or any part thereof, he shall 
be guilty of a misdemeanor. 

Sec. 2. Bankers^ §^,<, fraudulently seJUng^ ffc.y 
property intrusted to their care, gwUy of misdemeanor. 
— If any person being a banker, merchant, broker, 
attorney, or agent, and being intrusted for safb 
custody with the property of any other person, 
shall, with intent to. defraud, sell, negotiate, transfer, 
pledge, or in any manner convert or appropriate to 
or for his own use such property or any part thereof, 
he shall be guilty of a misdemeanor.. 

Sec. 3^ Persons tmder powers of attorney fraudu^ 
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lenUy ielling property guUty of misdemeanor, — ^If any 
person intnisted with atiy power of attorney for the 
Bale or transfer of any property shall fraudulently 
sell or transfer or otherwise convert such property 
or any part thereof to his own use or benefit, he 
shall be ^gpuilty of a misdemeanor. 

Sec. 4. Baiiees fraudulenthf converting prt^^hf to 
ikar own use guUiy of larceny. — ^If any person, bdng 
a bailee of any property, shall fraudulently take or 
convert the same to his own use, or the use of any 
person other than the owner thereof, although he 
shall not break bulk or otherwise determine the 
bailment, he shall be g^ty of larceny. 

Sec. 5. Direetorij jrc., of any body corporate or 
public company fraudulently appropriating property. — 
If any person, being a director, member, or public 
officer of any body corporate or public company, 
shall fraudulently take or apply, for his- own use, 
any 'of the 'money or other property of such body 
corporate or public company, he shall be guilty of a 
misdemeanor. 

Sec 6. Or keeping fraudulent accounts. — ^If . any 
person, being a director, public officer, or manager 
of any body corporate or public company, shall as 
such receive or possess himself of any of the money 
or other property of such body corporate or public 
company otherwise than in payment of a just debt 
or demand, and shall, with intentto defraud, omit 
to make or to cause or direct to be made a fldl and 
true entry .thereof in the books and accounts of such 
body corporate or public company, he shall be 
guilty of a misdemeanor. 

Sec. 7. Or wHfuUy destroying books^ ffc, — ^If any 
director, manager, public officer, or member of any 
body corporate or public company shall, with intent 
to defraud, destroy, alter, mutilate, or falsify any of 
the books, papers, writings, or securities belonging 
to the body corporate or public company of which 
he is a director or manager, public officer or 
member, or make or concur in the making of any 
false entry, or any material omission in any book of 
account or other document, he shall be guilty of a 
misdemeanor. 

Sec. 8. Or pubUsking fraudulent statements guilty 
of misdemeanor. — If any director, manager, or public 
officer of any body corporate or public company 
shall make, circulate, or publish, or concur in 
making, circulating, or publishing, any written state- 
ment or account which he shall know to be false 
in any material particular, with intent to deceive or 
defraud any member, shareholder, or creditor of 
such body corporate or public company, or with 
intent to induce any person to become a shareholder 
or partner therein, or to intrust or advance any 
money or property to such body corporate or public 



company, or to enter into any security for the 
benefit thereof, he shall be guilty of a misdemeanor. 

Sec. 9. Persons receiving property fraudulently dis» 
posed of knowing the same to have been so^ guiUy of 
misdemeanor. — If any person shall receive any 
chattel, money, or valuable security which shall 
have been so fraudulently disposed of as to render 
the party disposing thereof g^ty of a misdemeanor 
under any of the provisions of tlds act, knowing the 
same to have been so firaudulently disposed of, he 
shall be guilty of a misdemeanor, and may be 
indicted and convicted thereof, whether the party 
guilty of the principal misdemeanor shall or shall 
not have been previously convicted, or shall or shall 
not be amenable to justice. 

See. 10. Punishment for a misdemeanor under (his 
act, — ^Every person found guilty of a misdemeanor 
under this act shall be liable, at the discretion of the 
court, to be kept in penal servitude for the term of 
three years, or to suffer such other punishment, by 
imprisonment for not mcHre than two years, with or 
without hard labour, or by fine, as Uie court shidl 
award. 

Sec. 11. No person exempt from answering questions 
in any court ; evidence not admissible in prosecutions 
under this act. — ^Nothing in this act contained shall 
enable or entitle any person to refuse to make a full 
and complete discovery by answer to any bill in 
equity, or to answer any question or interrogatory 
in any dvil proceeding in any court of law or equity, 
or in the courts of bankruptcy or insolvency ; but no 
answer to any such bill, question, or interrogatory 
shall be admissible in evidence against such person 
in any proceeding under this act. 

Sec. 12. No remedy at law or in equity sJtall be 
affected; convictions ^mU not be received in evidence in 
civU suits. — Nothing in this act contained, nor any 
proceeding, conviction, or judgment to be had or 
taken thereon against any person under this act, 
shall prevent, lessen, or impeach any remedy at law 
or in equity which any party aggrieved by any 
offence against this act might have had if this act 
had not been passed ; but no conviction of any such 
offender shall be received in evidence in any action 
at law or suit in equity against him ; and nothing in 
this act contained shall affect or pr^udice any agree- 
ment entered into or security given by any trustee, 
having for its object the restoration or repayment of 
any trust property misappropriated. 

Sec. 13. No prosecution shall be commenced without 
the sanction of some judge or the Attomey-Gineral. — 
No proceeding or prosecution for any offence included 
in the first section, but not included in any other 
section of this act, shall be commenced without the 
sanction of her Miyesty's Attorney-General, or, in 
case that office be vacant, of her Majesty's Solicitor- 
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Greneral : proyided that where any dyfl proceeding 
shall have been taken against any person to whom 
the provisions of the said first section, but not of any 
other section of this act, may apply, no person who 
shall have taken such civil proceeding shall com- 
mence any prosecution undier this act without the 
sanction of the court or judge before whom such 
civil proceeding shall 'have been had or shall be 
pending. 

Sec. 14. If offence amounts to larceny^ person not to 
he acquitted of a misdemeanor . — ^If upon the trial cf 
any person under this act it shall appear that the 
offence proved amounts to larceny, he shall not by 
reason thereof be entitled to be acquitted of a misde- 
meanor under this act. 

Sec. 15. Costs of prosecutions, — ^In every prosecu- 
tion for any misdemeanor against this act, the court* 
before which &ny such offence shall be prosecuted or 
tried may allow the expenses of the prosecution in 
all respects as in cases of felony. 

Sec. 16. Misdemeancrs not triable at sessions, — ^No 
misdemeanor against this act shall be prosecuted or 
tried at any court of general cr quarter sessions of 
the peace. 

Sec. 17. Interpretation of certain terms, — Tbe 
word *^ trustee" shall in this act mean a trustee on 
some express trust created by eome deed, will, or 
instrument in writing, and shall also include the heir 
and personal representative of any such trustee, and 
also all executors and administrators, liquidators 
under the Joint-Stock Companies Act, 1856, and all 
assignees in bankruptcy and insolvency. The word 
** property " shall include every description of x\^ 
and. personal proper^, goods, raw and other 
materials, money, debts, and legacies, end all deeds 
and instruments relating to cr evidencing the title or 
right to any property, or giving a right to recover 
or receive any money or goods; and such word 
property shall also denote and include net only such 
real and personal property as may have been the 
original subject of a trust, bat also any real or 
personal property into which the same may have 
been converted or exchanged, and the proceeds 
thereof respectively, and anything acquired by such 
proceeds. 

Sec. 18. Act not to extend to Seoiland. — ^This act 
shall not extend to Scotland. 

Cap. LVn. REVisBsiONAitT Int^bbsts of Mab- 
vntD Women. — ^The following act is one making a 
great alteration in the law as to the reversionary 
interests of married women in personal estate — 
placing such interests, strange to say, in a better 
position, so &r as the disposition thereof is concerned, 
than interests in possession in personal estate. But 
there are serious limitations of its utility, for the act 
is not to apply to any interest which the married 



woman acquires under any instrument made prior to 
the Ist of January, 1858, and in no case does it 
enable her to dispose of any interest in personal 
estate settled upon her by any settlement or agree- 
ment for a settlement made on the occasion of her 
Qi«trriage. As the act is a very short one, and is of 
practical importance, we give its provisions m 
extenso. 

Sec. 1. Married women may dispose of reversionary 
interests in personal estate^ and release powers over such 
estate, and also their rights to a settlement out of such 
estate in possession, — ^Aiter the 81st day of De- 
cember, 1857, it shall be lawful fi>r eveiy married 
woman by deed to dispose of every future or rever- 
donary interest, whether vested or contingent, of 
such married woman, or her husband in her right, 
in any personal estate whatsoever to which she shall 
be entitled under any instrument made after the said 
Slst of December, 1857 (except such a settlement as 
after mentioned), and also to release or extinguish 
any power which may be vested in or limited or 
reserved to her in regard to any such personal 
estate, as fully and effectually as she could do if she 
were a feme solcy and also to release and extinguish 
her right or equity to a settlement out of any 
personal estate to which she, or her husband in Jier 
right, may b^ entitled in possession under any such 
instrument as aforesaid, save and except that no such 
disposition, release, or extinguishment shall be valid 
unless the husband concur in the deed by which the 
same shall be effected, nor unless the deed be 
acknowledged by her as hereinafter directed : pro- 
vided always, that nothing herein contained shall 
extend to any reversionary interest to which she 
shall become entitied by virtue of any deed, will, or 
instrument by which she shall be restrained from 
alienating or affecting the same. 

Sec. 2. Deeds to be acknowledged by married women 
in the manner reqmred ^ 3 jr 4 WiU, 4, c. l^^for 
disposing of interests in or powers over -land in England 
or' Wales; in Ireland, asbyi^^b WiU, 4, c. 92.— 
Every deed to be executed in England or Wales by a 
married woman for any of the purposes of this act 
shall be acknowledged by her, and be otherwise 
perfected, in the manner in and by the act passed in 
the third and fourth years of the reign of hia late 
Maiosty King William the Fourth, intituled *^An 
act for the abolition of fines and ^recoveries, and fbr 
the substitution of more simple modes of assurance,'* 
prescribed for the acknowledgment and perfecting of 
deeds disposing of interests of married women in 
land ; and every deed to be exeQuted in Ireland by 
a married woman for any of the purposes of this act 
shall be acknowledged by her and be otherwise 
perfected in the manner in and by the act passed in 
the fourth and fifth years of the reign of his late 
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"Majesty King William the Fourth, intituled ^* An 
act for the abolition of fines and recoyeries, and 
the substitution of more simple modes of assurance 
in Ireland,*' prescribed for ^e acknowledgment and 
perfecting of deeds disposing of interests of married 
women in land ; and all and singular the clauses and 
proTisions in the said acts concerning the disposition 
of lands by married women, including the provisions 
fer dispensing with the concurrence of the husbands 
of manied woinen, in the cases in the said acts 
mentioned, shall extend and be applicable to such 
interests in personal estate and to such powers as 
may be disposed of, released, or extinguished by 
virtue of this- act, as fully and effectually as if cudi 
interests or powers were interests in or powers 
overland. 

Sec. 8. The powers of dUpositicn given ly this act 
not to interfere tcOh any other powers. — Provided, 
always, that' the powers of disposition given to a 
married woman by this act shall not interfere with 
any power which independently of this act may be 
vested in or limited or reserved to her, co a$i to 
p^revent her from exercising such power in any case, 
except so far as by any disposition made by her 
under this act she may be prevented from so doing, 
in consequence of such power having been suspended 
or extinguished by such disposition. 

Sec. 4, Act not to extend to settlements of married 
ioomen upon marriage, — ^Provided always, that the 
powers of disposition hereby given to a married 
woman shall not enable her to dispose of an^j^terest 
in personal estate settled upon her by any settle- 
ment or agreement for a settlement made on the 
occasion of her marriage. 

Sec. 5. Not to extend to Scotland. — ^This act shall 
not extend to Scotland. 

Cap. LXXXy. Diyorcb akd Matrimonial 
Causes Act. — ^This is the' important statute re- 
specting which so much discussion took place in the 
last session of Parliament upon cever&l points of 
great interest not merely to professional men, but 
also to other classes of her Majesty's subjects. The 
act cannot come into force sooner than the 1st of 
January, 1858 (sec. 1), and the period of its opera- 
tion, whether on that or a subsequent day, is to be 
fixed by an order in council made one month 
previously to the day appointed. 

Style and judges of new court. — llie act puts an 
end to the jurisdiction of all the existing ecclesias- 
tical courts, as regards questions of marriage (except 
00 far as relates to the granting of marriage 
licences), and erects a new court* for the determina- 
tion of such questions, including particularly divorce 
causes ; and it is provided that aJl pending suits in 
causes and matters matrimonial shallbe transferred 
to, d^t with, and decided by the new court. This 



court is to be styled ** The Court for Divorce and 
Matrimonial Causes.*' The judge of the Court of 
Probate is to be the ^' Judge Ordinary ;" its other 
judges will be the Lord Chancellor and the chief and 
senior puisne judges of each of the three superior 
common law courts. The Judge Ordinary waj act 
alone in all cases, except petitions for dissdlving or 
annulling marriage, and applications for new trials 
of questions or issues before a jury, which are to 
be determined by tbree or more of the judges, and 
except also bills of exception, special verdicts, and 
special cases, which are to be determined by the MI 
court. During the temporary absence of the Judge 
Ordinary, the judge of the Admiralty Court, or a 
common law or equity judge, may be appointed to 
act in his stead. The court' is to sit at such place as 
may be appointed by Order in Council ; it will be a 
court of record, having a seal of its own, and its 
decrees and orders, or copies thereof, sealed with 
such seal, will be receivable in evidence. The 
registrars and other officers of the principal registry 
of the Court of Probate are to attend its sittings. 
Advocates or proctors of any ecclesiastical court in 
England, and all barristers, attorneys, and solicitors 
entitled to practise in the superior courts at West- 
minster, may practise in it (sees. 6, 8, 9, 15, and 89). 

Further than this, a judge of assize, at the assizes 
for the county in which the husband and wife reside 
or last resided together, may hear and determine 
applications for restitution of conjugal rights or for 
judicial separation, and, where the application is by 
the wife, may make an order for alimony. He may 
refer the application to a Queen^s counsel or seijeant 
named in the commission!. 

A wife deserted by her husband has also a more 
summary remedy. She may apply in London to a 
police -magbtrate, or in the country to justices in 
petty sessions, for protection ; and after she has proved 
the &ct of desertion without reasonable cause, and 
also that ehe is maintaining herself by her owa 
industry or property, she^ may obtain an order by 
which her earnings and property acquired since the 
desertion began will be protected from her husband, 
and all creditors and ether persons claiming under 
him. If the husband, or any person claiming under 
him, in defiance of such an order, seizes on any 
portion of ths property secured by it, the wrongdoer 
will be liable, not only to restore the specific pro- 
perty, but also to- pay double- the value by way of 
damages. The husband, or any person claiming 
under him, may, however, apply to the court, or to 
the magistrate or justices by whom the order was 
made, to discharge it ; but whUst it is in force the 
wife is to be exactly in the same positioh with regard 
to property as if she had obtained a judicial separf^- 
tion. 
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The courts of appellate jurisdiction are, the Judge 
Ordinary from the judge of assize, the full Court 
from the Judge Ordinary when acting alone, and 
in the one case of petitions for dissolution of mar- 
riage, the House of Lords from the fuU court (sees. 
20, 55, and 56). 

Jurisdiction. — The jurisdiction now rested in 
ecclesiastical courts in respect of divorces h mensd et 
ihoro^ suits of nullity of marriage, of jactitation of 
marriage, for restitution of conjugal rights, and in 
all matters matrimonial, except as to the granting of 
marriage licenses, is to be transferred to the new 
court. A decree for judicial separation is substituted 
for the divorce h mensd et thoro^ and may be obtained 
either by the husband or wife, on the ground of 
adultery, or cruelty, or desertion without cause for 
two years and upwards. The wife in such case, 
from the date of the decree, and while the separation 
continues, is to be considered as a feme sole ' with 
respect to property, contracts, wrongs, and injuries, 
and suing and being sued ; but where alimony has 
been decreed, and not duly paid, the husband will 
be liable for necessaries supplied to her. Notwith- 
standing the separation, she will still be capable of 
exercising any joint power given to herself and her 
husband. 

Divorces h vinculo may also be granted by the 
new court to the husband for adultery of the wife, 
and to the wife for any of the following offences by 
the husband — incestuous adultery, bigamy with 
adultery, adultery coupled with such cruelty as 
without adultery would have entitled her to a 
divorce h mensd et thoro, adultery coupled with 
desertion for two years or upwards, rape, sodomy, 
or bestiality. The words ^ incestuous adultery" 
mean adultery committed with a woman with whom 
the husband, if single, could not lawfully contract 
marriage, by reason of her being within Uie prohi- 
bited degrees of consanguinity or affinity ; and the 
offence of bigamy under the statute wUl be complete 
whether committed in the Queen^s dominions or 
elsewhere. The petition for dissolution is to be 
dismissed if the court is of opinion that the petitioner 
has been accessory to or conniving at the adultery, 
or has condoned it, or is acting in collusion with the 
respondent. The court also has a discretion as to 
dissolving the marriage tie, if it find that the peti- 
tioner has during the marriage been guilty of 
adultery, or of unreasonable delay in presenting or 
prosecuting the petition, or of cruelty towards the 
other party to the marriage, or of having, without 
reasonable excuse, deserted or wilfully separated 
himself or herself frt>m the other party before the 
adultery complained of, or of such wilftil neglect or 
misconduct as has conduced to the adultery. Power 
is given to decree alimony to the wife, and to have 



the same secured by deed; and in case of her 
adultery a settlement may be ordered of her pro- 
perty, or part of it, for the benefit of her husband 
and children. These provisions do not make so 
complete a change as might, at first sight, seem to 
be the case, for they substantially embody that 
which has been the practice with regard to divorce 
in England during the last 170 years, and the main 
alteration will consist in reducing the expense 
attending the dissolution of the marriage tie, and in 
effecting such dissolution through a court of law, 
instead of by a special act of Parliament Thus, 
since the case of Lord Roos in 1669, it has been the 
practice of Parliament to grant a divorce on the 
prayer of the husband for the adultery of his wife ; 
and since the case of Mrs. Addison in 1801, to grant 
it at the suit of the wife for what may be termed 
aggravated adultery on the part of the husband. It 
is true that applications by wives for this relief have 
been very few — ^Mr. Macqueen sums them up as five 
in number ; but whenever they have been made, and 
it has been shown that the husband has been guilty 
of incestuous adultery, or of adultery with bigamy, 
or the like, relief has been granted. 

Actions for criminal conversation — Costs — Ckutody^ 
j-c, of children, — ^No action will be maintainable for 
criminal conversation, but damages may be claimed 
by a husband from the adulterer, either in a separate 
petition or in a petition for dissolution of marriage, 
or for judicial separation ; they are to be ascertained 
by the verdict of a jury, and may be applied by the 
court for the benefit of the children or the mainte- 
nance of the wife. The adulterer, when made co- 
respondent to any petition presented by a husband, 
may be ordered to pay the whole or any part of the 
costs. The' court also has power, on petition for 
dissolution or nullity of marriage, or for judicial 
separation, to provide for the custody, maintenance, 
and education of the children, and may direct pro- 
ceedings to be taken for placing them under the 
protection of the Court of Chancery. 

Re-marriage of divorced parties. — ^The parties 
divorced h vinculo may marry again after the time 
for appeal has elapsed, or after an unsuccessfbl 
appeal ; but no clergyman of the established church 
is bound to solemnise the marriage of any person 
who has been divorced for her or his adultery ; such 
clergyman, however, is to permit the use of his 
church for that purpose to any other clergyman 
entitied to officiate in the diocese (sees. 2, 6, 7, 16, 
26, 80, 31—35, 45, and 67—59). 

It may be observed that a standing order of the 
House of Lords in 1809 required that a clause 
should be inserted in every divorce bill to the effect 
that the person whose marriage is dissolved shall 
not intermarry with the adulterer or adulteress, yet 
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this clause has been inyariably struck out in com- 
mittee. It has not been retained, says Mr. Mac- 
queen, '* because all the feelings of humanity, and 
all the dictates of policy, suggest that the guilty 
parties * ought not to be debarred from making 
amends to social order by entering into matrimony. 
To prevent marriage in such a case would be but to 
prolong ibe unseemly spectacle of adultery, and to 
inflict bastardy on the innocent and helpless off- 
spring.*' Putting aside that part of the bill which 
relates to procedure, it will be found merely to gire 
the form of law to pre-existing and firmly-esta- 
blished practice on the subject. The bUl. permits of 
diyorce a vinculo only in case of adultery on the part 
of the wife, and incestuous adultery, or adultery 
coupled with incest, or with cruelty, or with wilful 
desertion, on the part of the husband ; it does not 
prohibit the parties from marrying again, or the adul- 
terer and adulteress from intermarrying. Even now 
we fall short of the liberty granted to misyoked hu- 
manity in all foreign Protestant countries. In Scot- 
land, wilful desertion for four years, followed^ by a 
judicial requisition of conjugal rights on the part of 
the complainant, warrants a diyorce. 

Procedure of the new court — ^With regard to the 
procedure of the court, the most important section is 
the 22nd, whereby it is enacted, diat '* in all suits 
and proceedings, other than proceedings to dissolve 
any marriage, the court shall proceed and act and 
give relief on principles and rules which in the 
opinion of the said court shall be, as nearly as may 
be, conformable to the principles and rules on which 
the ecclesiastical courts have heretofore acted and 
given relief, but subject to the provisions herein 
contained, and to the rules and orders under this 
act.*' If, however, damages be sought against the 
adulterer, the claim in that respect is to be heard 
and tried on the same principles, in the same manner, 
and subject to the same or like rules as prevail in 
the trial of actions for crim. con. (sec. 88). 

Applications to court by petition. — ^The application 
for relief to the court or a judge of assize must in 
all cases be by petition, which is to be se^rved on the 
party to be affected by it, in such manner as the 
court may by any general or special order direct, 
and for that purpose the court will have all the 
powers conferred by any statute on the Court of 
Chancery. The court may, however, dispense with 
such service altogether. If damages be sought from 
the alleged adulterer, the petition is to be served on 
him and the wife, ^unless the court dispense with 
such service, or direct some other to 'be substituted. 
If a decree of nullity or dissolution of marriage, or 
of judicial separation, in a suit qf jactitation of 
marriage, be sought, an aflSidavit must be filed 
verifying the petition, so fiu: as the applicant can do 



so, and stating that there is not any collusion or 
connivance between the deponent and the other 
party to the marriage (sees. 88, 41, and 42). 

Adulterer^ ^c, to he party, — ^The alleged adulterer 
is to be made a co-respondent to a petition presented 
by a husband for dissolution 4)f marriage, unless 
otherwise ordered by the court on special grounds ; 
and on like petition by the wife the court may direct 
that the person with whom the husband is alleged to 
have committed adultery shall be made a respondent 
(sec. 28). 

Jury — Issues, — On petitions for dissolution of 
marriage, the parties, or any of them, may innst 
upon contested matters of fiMt being tried by a jury, 
and if damages are sought, they are always to be 
ascertauied by a jury, but in other cases it is in the 
discretion of U&e court, whether questions of fact shaill 
or shall not be determined by a jury. Issues may 
also be directed by the court to be tried in any court 
of common law. Upon the trial, under the act, of 
any. question of fact by a jury, or of any issue, a bill 
of. exceptions may be tendered, and a general or 
special verdict, or a verdict subject to a special case, 
may be given ; and where the trial has not been had 
before the new court, they are to be returned into it 
without any writ of error or other writ, and the 
matter of law involved therein is to be determined 
by the full court (sees. 28, 88, 86, 89, and 40). 

Evidence. — ^Witnesses are to be sworn and ex- 
amined orally in open court, but parties may verify 
their respective cases, in whole or in part, by 
affidavit, and be cross-examined and re-examined 
thereon orally in open court. The attendance of 
the petititioner may be ordered, and his examination 
or cross-examination on oath may be permitted at 
the hearing, but he will not be bound to answer any 
question tending to show that he h'as been guilty of 
adultery. The rules of evidence observed in the 
common law courts are to be followed by the court 
in the trial of all questions of fact. Provision is 
made for enforcing the attendance of witnesses, and 
for their examination when abroad or unable to 
attend. The hearing of the case may be a^oumed, 
and fhrther evidence thereon required (sees. 48, and 
4j6-:50). 

Costs.— 'The court, and the House of Lords on 
appeal, have a general power over the costs of the 
proceedings, but there is not to be any appeal on the 
subject of costs only (sec. 51). 

Appeals. — ^The time for appealing from the Judge 
Ordinary to the full court is three calendar months. 
A like period is named for the appeal from the full 
court to the House of Lords, on decrees for dissolv- 
ing marriage ; but if Parliament be not then sitting, 
the appeal must be within fourteen days next after 
its meetmg (sees. 55 and 56). The fees payable 
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under the act (except on applications to a judge of 
assize) are be collected by stamps. Compensa- 
tion is awarded to proctors, and ^e salaiy of die 
Judge Ordinary is fixed (sees. 19, 60, 64, and 65). 
The Secretary of State is empowered to order aJl 
proceedings relating to marriages, except marriage 
licenses, to be transmitted firom ecclesiastical courts, 
and provision is made as to decrees made or suits 
now pending in such cotirts (sees. 8 — 5, and 66). 

Advocates^ proctors^ barristers^ and solicitors, — 
Advocates or proctors now practising in the eccle- 
siastical courts, and all barristers, attorneys, and 
solicitors, entitled to practise in the superior courts 
at Westminster, are entitled to practise in the New 
Court for Divorce and Matrimonial Causes. 

Cap. CXLVn. Thames GpNSEnvANCY.— This 
act is the result of the dispute between the Crown 
and the Corporation of London respecting the right 
to the soil and bed of the Thanes, so far as the tide 
flows and re-flows. It appeals^ fi^om the recital in 
the act that the Queen has conveyed all her estate 
therein to the Corporation, as conservators of the 
river, upon certain trusts. It is stated in the act 
that the master and brethren of the Trinity House 
are entitled to the lastage ^d ballastage of vessels 
in the river, that many encroachutents have been 
made on its shores and banks, and that in conse- 
quence of the great increase of steam navigation it 
has become necessary to provide safe and convenient 
places for embarking and disembarking steam-boat 
passengers. In order to effectuate the objects of 
the act, twelve conservators of the river Thames 
are to be appointed, and incorporated by that title. 
They will be the Lord Mayor, two of the aldermen, 
four of the Common Council, the deputy master of 
the Trinity House, two persons appointed by the 
Admiralty, one person by the Board of Trade, and 
one by the Trinity House. The Common Council 
are to appoint the two aldermen and the four mem- 
bers of dieir own body, who are to be conservators, 
and who are to continue in office so long as they 
are respectively aldermen and members of the 
Common Council. Provision is made for the supply 
of vacancies, and it is enacted that no bankrupt or 
insolvent person is to be a conservator. Officers for 
carrying ^e act into execution are to be appointed 
by the conservators at such salaries as tbey think 
reasonable, but the appointment of any new harbour 
master or deputy harbour master (whose duties are 
defined by the act) must be approved by the Trinity 
House. Conservancy meetings are to be presided 
over by the Lord Mayor, and five of the conserva- 
tors are to be a quorum.. Minutes of the proceed- 
ings^ appoutments, contracts, &c., are to be entered 
in a book, and to be received in evidence. 

The powers given to the conservators by this 



statute are very extensive. They may purchase 
and hold lands. The estate of the Crown and of 
the corporation in the bed, soO, and shores of the 
river, together with all rights relating to the con- 
servancy and regulation, and to the port of London, 
are' vested in the conservators, reserving only to the 
Crown such part of the soil as is adjacent to any 
department of her Miyesty's Government. The 
conservators are further empowered to enter into 
contracts for the purposes of the act, and to make 
bye-laws, rules, and orders for the regulation and 
improvement of the river and the navigation thereof, 
and (inter alia) for compelling vessels* at anchor or 
otherwise to carry or exhibit lights from sunset to 
sunrise. Penalties not exceeding the sum of £5 for 
breach of such bye-laws may be imposed. They 
may also grant to owners or occupiers of land front- 
ing the river license to make a dock, pier, wharf, 
embankment, &c., in front of the land. They may 
authorise the erection of piers and landing-places, or 
may themselves erect them; free public stairs or 
landing-places, instead of those of the Watermen^s 
Company, may be provided; toll-houses may be 
built on or near the piers, &c., where they may 
demand for every vessel touching at the pier, &c., 
for the purpose of landing or embarking passengers 
and goods, for every time of calling, sixpence, to-be 
paid by the master of the vessel. They may require 
masters of sunken vessels to raise the same, and in 
defiiult may do it themselves, and sell the vessel, 
with the tackle, &c. ; and if the' proceeds are insuf- 
ficient to pay the expenses, they may recover the 
remainder from such masters. They are empowered 
to remove obstructions, and also any floating timber 
which impedes navigation; to place and lay down 
necessary buoys and beacons ; to cut the banks of 
the river for the purpose of making, enlarging, or 
repairing any dock, canal, drain, &c. ; to repair 
wharves, after default of owners to obey notice to 
that effect, and to recover the expense from such 
owners ; to dredge and cleanse the river ; to prevent 
ballast being taken in places where its removal may 
be ii\jurious to navigation ; and, in short, to do all 
acts necessary for the preservation of public interests 
connected with the river. No works, however, are 
to be conunenced or executed upon the bed or shores 
of the river without the approval of the Admiralty. 

Cap. XXXI. Inclosure Acts Amendiont. — 
This is an act to amend and explain the Inclosure 
Acts ; it authorises the Inclosure Commissioners to 
a^ust various details connected with the fencing and 
exchange of common and Crown lands (ss. 1 — 6), 
to compensate any insufficiency of value of the lands 
exchanged in relation to those for which they are 
exchanged, by imposing a perpetual rentcharge on 
the latter (s. 6). It adds provisions to limit, and for 
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the mode of ascertaining, such rentcharge (ss. 7, 9) ; 
and makes it an indefeasible and prior charge on the 
land (bs. 10, 11). The last provision (s. 12) should 
be noticed particularly, as it protects town and vil- 
lage greens from nuisances such as arise from any 
sort of wilM damage, such as destroying fences or 
permitting animals to g^raze'without lawful authority, 
or from the deposit of manure, rubbish, &c., by em- 
powering two justices, on the information of the 
churchwarden or- overseer of the parish, or the lord 
of the manor, to convict the offender summarily in 
a penalty of forty shillings. It confiscates the rub- 
bish, &c., so deposited to the use of the parish and 
the repair of the highways and green, and renders 
the person who deposited it liable to repay to the 
churchwarden or overseer the expense of removing 
the rubbish, &c., provided it be not of sufficient 
value to defray the expense of removal (s. 12). 

Cap. XXXV. London Burials. — This act 
amends the 15 & 16 Ylc. c. 85 (being ^^ An Act to 
amend the laws concerning the burial of the dead 
in the metropolis ") so far as relates to the Citif of 
I^ndoTi and the liberties thereof. By the 15 and 16 
Vie. c. 85, power was given to the Common Council 
\to direct the London Commissioners of Sewers to 
ezerdse, in reference to the parishes in the city of 
London, the powers and authorities given to the re- 
spective burial boards of the different metropolitan 
parishes. It was found impracticable to obtain the 
consent of all the parishes to the exercise Of those 
powers given by the act which were dependent on 
the consents of the vestries. The new act makes 
the consent or approval of the major part in number 
of the vestries of the London parishes sufficient to 
enable the Commissioners of Sewers (i.e, the Lon- 
don Burial Board) to exercise all the powers of the 
15 & 16 Vic. c. 85, in those cases in which any 
vestry consent is required. There are some other 
provisions regulating the fees payable to incumbents. 

Cap. XXXIX.— Colonial Attobnets Reiiev 
Act. — ^This, which is an act to regulate the admission 
of attorneys and solicitors of colonial courts in the 
English superior courts, is one peculiarly interesting 
to the profession. It recites that in certain of the 
colonies and dependencies, including certain parts of 
the territories of the East India Company, die sys- 
tem of jurisprudence piursued is founded on or assi- 
milated to the common law and principles of equity 
as administered in England ; and English attorneys 
and solicitors are admitted as attorneys and solicitors 
there, on production of their certificates of admis- 
sion in the English courts, without any colonial ser- 
vice or examination. The object of the act imder 
discussion is, to a certain extent, to give reciprocal 
£icilitic8 to colonial attorneys and solicitors desirous 



of being admitted to prac^se in this country. With 
this' object, the Act provides — 

1. lliat all British subjects, duly admitted ana in- 
rolled as solicitors in the superior courts of law and 
equity in such colonies or dependencies as above 
mentioned, and where full service under articles to an 
attomey-at-law for five years at the leasts and an exa- 
mination as to fitness are required (except in the case 
of duly-admitted and inrolled English practitioners 
seeking to practise in the colonial courts) previous to 
admission — may be, imder certain conditions to be 
presently specified, admitted and inrolled in all or 
any of the English courts. 

2. The first of these conditions is, that the applicant 
must pass an examination in this country to test his 
fitness and capacity ; and produce thereat a certificate 
from the presiding judge of the superior court of 
common law in the colony in question, to the effect 
that such applicant is duly inrolled as an attomey- 
at-law and solicitor therein, and entitled to practise 
as such ; and, fruther, that no charge or accusation 
has been established or is pending against him in 
his professional character, or otherwise affecting his 
fair fame and repute ; and also stating the amount 
of the stamps (if any) paid by such applicant on his 
articles of clerkship and on his certificate of admis- 
sion in the colony. 

8. The applicant must also make affidavit that he 
is resident within the jurisdiction of the superior 
courts of law and equity in England ; and has ceased, 
for a twelvemonth at the least, to practise as attorney 
or solicitor in any colonial court of law. 

We may here mention that the Incorporated Law 
Society offered some opposition to the measure, and 
we believe they obtained the insertion of some of 
the more restrictive provisions. With reference to 
the important colony of Canada (every day becom- 
ing more valuable to this country, because making 
wonderful strides in material prosperity), the follow- 
ing statement, furnished by a Canadian lawyer, 
respecting the admission of English barristers and 
attorneys to practise in the courts of law and equity 
of Canada, will be useful : — 

A barrister or advocate from either England, Ire- 
land, or Scotland, is admitted to the Upper Canada 
bar on giving a tennis notice to the Law Society, 
producing to the benchers satisfactory evidence of 
his call to the bar at home, certificate of character 
from a judge of a superior court, and the payment 
of fees, amounting to about £26 sterling ; and as the 
characters of barrister and attorney may be united, 
he may also be admitted to practise as an attorney 
and solicitor after service for a year under articles 
with «ome practising attorney in the* colony, and 
undergoing an examination as to qualification. Eng- 
lish, Irish, and Scotch attorneys and solicitors may 
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also practise after a similar examination and seryice 
of a year, but they cannot be admitted to the bar 
until they have passed a preliminary examination in 
classics and maUiematics, been five years (or with a 
degree tiiree years) on the books of the Law Society, 
and passed a final examination on leg^ sutrjects when 
tiie term of studentship has expired. Until this 
year, seryice under articles in the colony for three 
years was necessary before an old-country attorney 
could be admitted to practise; but a law, passed 
during the recent session of the Canadian Parlia- 
ment, not only reduced this period to one year, but 
also conferred the same priyilege on British and 
Lrish barristers ; and, as a measure of equal, if not 
greater, liberality for the admission of colonial at- 
torneys to practise in the courts in this country, has 
gone through the House of Commons, and passed to 
its third reading in the Lords, I trust that the time 
is not far distant when the benchers of the rarious 
inns of court will extend the same liberality to the 
colonial bar — a liberality which I know would be 
highly appreciated in the Canadian part of our colo- 
nial empire, although it would probably be seldom 
taken advantage of, and for which there is already a 
precedent in the case of the present Attorney-Gene- 
ral of the Isle of Man. 

Cap. XLym. Thb Industrial Schools Act. 
— ^This is one of the many statutes which hare been 
recenUy passed with a yiew to the mitigation of the 
yarious eyils arising out of juyenile yagrancy, &c. 
There are several provisions in the Act, but it will 
be sufficient to notice the prindpal enactments only. 
It is entitied " An Act to make better provision for 
the care and education of vagrant, destitute, and 
disorderly children, and for the extension of indus- 
trial schools." It empowers the Committee of Privy 
Council on Education to certify the creation of 
industrial sdiools where children may be fed as well 
as taught (s. 8), and directs that the committe'e may 
withdraw their certificate on the recommendatioh of 
an insp^tor, who is to report to them, at- least once 
a year, on the condition and regulation of the sdiool 
(s. 4). Under the statute every eMld, I.e. according 
to the interpretation clause (s. 2), every boy or girl 
who in the opinion of the justices is ««l>ove the age 
of seven and under fourteen, who is taken into 
custody on a charge of vagrancy under any local or 
generad act, may, on satisfactory proof of the charge 
having been given before two or more justices, and 
if the parent, or in case of an orphan if the guardian 
or nearest adult relative, cannot at once be found, be 
committed for not more, than one week to any in- 
dustrial school the managers of which are willing to 
receive the child. Due notice is then to be given to 
the parent, guardian, or nearest adult relative of the 
child, if any can be found, of the circumstances of 



the custody, and that the matter will be investigated 
at a time to be specified in the notice, and which 
must clearly be within the weekwhich forms the 
legal limit of the first committd (s* 5). On this 
subsequent investigation the justices may order the 
chUd, if convicted of the original charge, either Jo 
be delivered up to the custody of the nearest rela- 
tive or friend above mentioned, on the latter enter- 
ing into a recognisance for the good behsvioar of 
the child for any period not exceeding twelve months ; 
and in defiralt of such an assurance may commit the 
child ibr such a period as they may think necessary 
for his education and training to any certified indus- 
trial school the managers of whidi are willing to 
receive him. But in such a case the committal 
must be made in preference to any school where the 
religious education is the same as that of the appa- 
rent persuasion of the child's parent (a. 6). If a 
child who has been released on recognisance be con- 
yisted of vagrancy again during its term, the surety 
may be fined forty shillings if the yagrancy be 
traceable to the neglect of the latter, but not other- 
wise (s. 7). 

Cap. XXXym. Board of Health.— This is an 
act to continue the General Board of Health. By 
the 17 & 18 Vic. c 95, s. 8, it was provided that there 
should be paid to the President of the Board such- 
salary, not exceeding £2,000 a year, as shoidd be 
from time to time appointed by the Treasury, but 
that the other members should be unpaid ; and that 
the president should be capable of being elected and 
of sitting and voting as a member of the House 
of Commons. The new act, without noticing 
this provision, enacts, that if the person ap- 
pointed president shall, at the time of his app<»nt- 
ment, hold any office of profit under the Crown, he 
shall not receive any saLwy in. respect of the office of 
president; and i^ at the time of his appointment, he 
shall be a member of the House of Commons, he 
shall not, by reason of such appointment, vacate his 
seat. The last clause of this section of the act under 
discussion has been, it is apprehended, introduced 
with reference 3 the 6 Axm. c. 7, .s. 26, by which 
any member » cepting an office of profit from the 
Crown (new commissions in the army or navy alone 
excepted), vacates his seat. 

Cap. LXXVI. Boman Catholio CHARirncs. — 
This is an act to continue for a limited period the 
exemption of certain charities from the operation of 
the Charitable Trusts Acts, 1858 and 1858. It 
recites that *^ whereas by 'The Charitable Trusts 
Act, 1858,* it was provided that that act should not 
for the period of two years from the passing thereof, 
extend or be in any manner applied to charities or 
institutions the fimds or income of which were 
applicable exclusively for the benefit of persona of 
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the Bomia CathoUe penaadon, and which were 
under the superintendence or control of persons of 
that persuasion : and whereas by *• The Charitable 
IVnsts Amendment Act, 1855,' such charities or 
institations as -aforesaid were exempted in like 
manner from the operation of the said Amendment 
Act, and the exemption so extended was continued 
until the first day of September, 1856, and has since 
been extended to the first day of September, 1857 : 
mud whereas it. is expedient that such exemption 
ihonld be continued as hereijiafter mentioned : be it 
therefore enacted by the Queen's most excellent 
Majesty, by «nd with the advice and consent Ot the 
Lords spiritual and temporal, and Commons, in this 
present Parliament assembled, and by the authority 
of the same, as follows : 

fiec 1. ExempUom, continued witU Ut SepUmber^ 
1858.~That the said acts shall not, until the Ist 
September, •1858, extend or be in any manner 
applied to the charities or institutions albresaid. 

Cap. LXXXn. Mhjtia.— This is an act for the 
embodiment of the militia, and was occasioned by 
the sudden demand for tiie service in India of a 
large body of the regular troops. Its provisions are 
as fcXLow : 

Sec. i: Power to her Majesty, jrc., to cause the 
miUda to be drawn out and embodied. — It shall be 
lawful for her Majesty and for the Lord Lieutenant 
or other chief governor or governors qf Ireland 
respectively, at any time after the passing of this 
act, and before the 25th March, 1858, to cause all or 
any part of the respective militias in England, Scot- 
land, and Ireland to be drawn out and embodied in 
like manner as in the respective cases in which such 
militias are now by law authorised to be drawn out 
and embodied. 

Sec. 2. Provisions of acts relating to (he militia 
extended to (his act.-r-A}l the provisions of the acts 
relating to such respective militias and of all other 
acts now in force applicable for and in the case of 
the drawing out and embodying of such militias in 
the cases in which the same may now by law be 
drawn out and embodied, and to such respective 
militias when so embodied, shall be applicable for 
and in the case of the drawing out and embodying 
of such respective militias under the authority of this 
act, and to such militias When so embodied ; and all 
militiamen ordered to be drawn out and embodied 
under this act shall be subject to the same obligations 
of tfervice in all respects as if they had been ordered 
to be drawn out and embodied in a case now pro- 
vided for by law. 

Sec. 8. Provisions requiring the meeting of Parlia- 
ment within fourteen days not to apply,— So much of 
the acts relating to such militias as requires that a 
proclamation shall be issued for the meeting of Par- 



liament (if the militia be drawn ou^ and embodied 
when Parliament shall be separated by an a^oum- 
ment or prorogation which will not expire within 
fourteen days) shall not . be applicable in the case of 
the militia or any part thereof being drawn out and 
embodied under the authority of this act. 

Sec. 4. Pay of militia drawn out to commence from 
the time appointed for their assembling, — The pay of 
the officers and men of the militia who may be drawn 
out under this act shall commence from the time 
appointed for their assembling or joining their 
respective regiments, battalions, or corps, and not 
from the date of the order or warrant for drawing 
out such militia, subject nevertheless to the provi- 
sions for postponing the commencement of such 
pay in the case of any person in such militia who 
may not join his regiment, battalion, or corps on the 
day appointed for the purpose. 

Sec. 5. Section 4 q/'17 ^ 18 Vic, c 18 (concerning 
service of notices), to apply to this act, — Section 4 of 
the act of the session holden in the 17ih & 18th 
yeara of her Mijesty, chapter 18, shall extend to any 
case of drawing out and embodying the militia in 
England, or any part of such militia, • under the 
authority of this act. 

Cap. LXXXIII. Sale of Obscene Books, Pic- 
tures, &c. — ^This is an act popularly called the 
" Holywell-street Nuisance Abolition Act," the 
object being to suppress the trade in obscene books, 
pictures, prints, &c., for which that locality has 
obtained an unenvious distinction. The main section 
is the first, authorising the search of suspected 
premises ; the other sections provide for tender of 
amends, limitations of actions and appeals./ The act 
does not extend to Scotland. The following is the 
enactment in sec. 1 :^*^ It shall be lawful for any 
metropolitan police Magistrate or other stipendiary 
magistrate, or for any two justices of the peace, upon 
complaint made before him or them upon oath that 
the complainant has reason to believe, and does 
believe, that any obscene books, papers, writings, 
prints, pictures, drawings or other representations 
are kept in any ho^se, shop, room or other place 
within the limits of the jurisdiction of any such 
magistrate or justices, for the purpose of sale or 
distribution, exhibition for purposes of gain, lending 
upon hire, or being othermse published for pur- 
poses of gain, which complainant shall also 
state upon oath that one or more articles of the 
like character have been sold, distributed, exhibited, 
lent, or otherwise published as aforesaid, at or in 
connection with such place, so as to satbfy such 
magistrate or justices that the belief of the said com- 
plainant is well founded, and upon such magistrate 
f r justices being also satisfied that any of such 
rticles so'' kept for any of the purposes aforesaid are 



lU 



THE LAW CHRONICLE. 



[Nov. i, 1867. 



of such a character and description that the pablica- 
tion of them would be a misdemeanor, and proper to 
be prosecuted as' such, to give authority by special 
warrant to any constable or police officer into such 
house, shop, room, or other place, with such assist- 
ance as may be necessary, to enter in the daytime, 
and, if necessary, to use force, by breaking open 
doors or otherwise, and to search for and seize all 
such books, papers, writings, prints, pictures, draw- 
ings, or other representations as aforesaid found in 
such house, shop, room, or other place, and to carry 
all the articles so seized before the magistrate or 
justices issuing the said warrant, or tome* other 
magistrate or justices exercising the same jurisdic- 
tion ; and such magistrate or justices flhall thereupon 
issue a summons calling upon the occupier of the 
house or other place which may have been so 
entered by virtue of the said warrant to appear 
within. seven days before such police stipendiary 
magistrate or any two justices in petty sessions for 
the district, to show qause why the articles so seized 
should not be destroyed; and if such occupier or 
some other person claiming to be the owner of the 
said articles shall not appear within the time afore- 
said, or shall appear, and such magistrate or justices 
shall be satisfied that such articles or any of them 
are of the character stated in the warrant, and that 
such or any of them have been kept for any of the 
purposes aforesaid, it shall be lawful for the said 
magistrate or justices, and he or they are hereby 
required, to order the articles so seized, except such 
of them as he or they may consider necessary to be 
preserved as evidence in some fiirther proceeding, 
to be destroyed at the expiration of the time herein - 
ailer allowed for lodging an appeal, unless notice of 
appeal as hereinafler mentioned be given, and such 
articles shall be in the meantime impounded ; and if 
such magistrate or justices shall be satisfied that the 
articles seized are not of the character stated in the 
warrant, or have not been kept for any of the pur- 
poses aforesaid, he or thejr^ shall forthwith direct 
them to be restored to the occupier of the house or 
other place in which they were seized." 



THE STATE AND PROSPECTS OF THE 

PROFESSION. 



Delays in the Chancery Offices — 'Administration of 
Oaths by London Commis.Honers — Slieriffs*- Fees — 
Remuneration of Solicitors in Chancery — Agency for 
Irish Business — Hong Kong Law as to Solicitors^ 
Costs, 

It is pretty well known that solicitors are just now 
in a rather feverish state regarding their position and 
prospects, and this is not very astonishing when it is 



considered how much business, and the profits of it, 
have declined, whilst a constant accession of new 
practitioners is taking place. There can be no 
doubt that it is most desirable to expedite business, 
and to remove all impediments, particularly such as ' 
affect the profession personally. Therefore it is 
that we are pleased to find that the Incorporated 
Law Society are alive to the importance of these 
matters ; and we find, from their last report, thiat 
they do not despair of eventual success. 

Delays in the Qhancery offices, — Notwithstanding 
the large diminntiooLwhidi has been effected in the 
expense and dela^'of Chancery proceedings by the 
recent statutes and *order8 of court, there are still 
several complaints of delay in conducting the busi- 
ness at some of the offiees of the court. Although 
causes are heard, motions made, and decrees and 
orders pronounced, with as much expedition as can 
be desired on the part of the suitors, consistently 
with a due and proper attention to their interests, it 
is the subject of very general complaint that such 
decrees and orders are not promptly issued and 
carried into effect. The truth is, that .there are 
numerous delays at the four principal offices where 
the detuls of the business of the court have to be 
investigated and completed — namely, at the Chief 
Clerk's Offices, the Registrar's Office, the Taxing 
Master's Offices, and the Accountant-General's 
Office ; and without imputing blame to any of the 
present officers, the council are of opinion that the 
evils complained of require to be redressed, and they 
have now under their consideration suggestions for 
expediting the dispatch of business in the several 
offices above mentioned. 

Administratioti of oaths by London Comtmsdoners, — 
According to the present practice, commissions for 
taking affidavits in the several superior courts of 
common law are issued to every attorney residing at 
the distance of ten miles or upwards from London ; 
but such commissions do not authorise the adminis- 
tration of an oath within ten miles of London. The 
consequenT^ of this restriction is, that any deponent 
residing ten miles or more from London can make 
an affidavit in any action or other proceeding before 
the nearest attorney who has obtained a commission, 
at any hour most convenient to aU parties ; but if 
the deponent reside in London, or within ten miles, 
he must either travel beyond ten miles from. London 
to a commissioner, or must attend the court, or at the 
judge's chambers, withm certain limited hours. It 
has therefore been submitted to the Chief Justices 
and the Chief Baron that the public convenience and 

the saving of expense to the suitor in common law 
proceedings would be consulted by granting com- 
missions to a sufficient number of attorneys carrying 
on business in different parts of London to the 
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distance of ten miles therefrom. The council have 
not yet received a reply to their application. 

Sheriffs' fees. — ^A memorial from several nnder- 
aherifllB, setting forth the alterations which had taken 
place since their fees were regulated in the year 
1837, having heen presented to the judges, the 
snhject has heen taken into consideration hy the 
council ; and the masters of the common law courts 
have been attended; and considering the circum- 
stances urged by the under-sheriffs, the council are 
of opinion that there should be a complete revision 
of the whole of the sheriffs' fees ; and the icale, 
when satisfactorily arranged between the practi- 
tioners on the part of the suitors and the under- 
aheriffs and their officers, might be submitted to the 
masters for the purpose of obtaining the sanction of 
the judges. 

Renewals op Attorneys' Certificates. 

Re-examiHatioHs ordered^-Suspended^ jrc.. Attorneys 
re'Odmitted — Renewals without usual Notices, Part' 
nerships in prospect — Praclmng without Certificates, 
'fine as well as Arrears — Barristers, formerly At- 
torneys, re-admitted. 

The following may be useful to some of our 
readers, as it relates to the re-admission of attorneys 
and the renewal of their certificates under circum- 
stances which are of general application. The ap- 
plications for renewal of certificates have been nu- 
merous in each term. The affidavits in support 
thereof have been considered, and in several in- 
stances, where the parties hod ceased to practise for 
several years, an examination has been suggested to 
the judges, prior to the renewal of their certificates, 
and orders have almost always been accordingly 
made for that purpose. 

In one of the cases, an attorney who had been 
suspended from practice for two years, at the 
instance of the Incorporated Law Society, was al- 
lowed to renew his certificate on the production of 
satisfactory testimonials of subsequent good conduct. 
In another, where the attorney had been struck off 
the roll for an alleged improper interference in a 
criminal prosecution, but had for several years sub- 
sequently established an unexceptionable character, 
and was offered a partnership in a respectable firm of 
solicitors, the Council felt justified in merely seeing 
that the facts were brought before the court, and 
making no opposition to the application lor re- 
admission. 

Applications have also been considered for the 
renewal of certificates without the usual notice, upon 
the parties entering into partnership or other urgent 
occasions, and these cases have been strictly investi- 
gated, and testimonials required of the respectability 
of the applicants. 



In other instances, where the applicants had prac- 
tised extensively for several years in defiance of the 
stamp laws, it was considered that the renewal of the 
certificates should be opposed, and that it was not 
sufficient to pay the arrears without a substantial 
fine^ and this has accordingly been done. 

In one of this class of cases, the facts relating to 
which were communicated by one of the Provincial 
Law Societies, an uncertificated attorney had prac- 
tised in the name of another attorney who had lefl 
the country. By the 22nd section of the 6 & 7 Vic. 
c. 73, attorneys are prohibited from permitting their 
names to be used upon the account or for the profit 
of an unqualified person. The agreement between 
the persons complained of showed that the uncertifi- 
cated attorney was really participating in the profiits 
of the business conducted in the other's name. In 
the absence, however, of any proof of malpractice in 
the name of the attorney in question, the judge 
granted an order upon payment of the arrears of 
duty/ 

Ih some instances applications have been made by 
members of the bar, who formerly practised as 
attorneys, to be re-admitted on the roll ; and these 
gentlemen having been disbarred, and the affidavits 
being deemed satisfactory, no opposition has been 
made to their re ^admission. 



NOTICES OF NEW BOOKS. 



Hobsey's Probate Act, 1867. 

The Prolate and Administration Act, 1857 (20 j* 21 
Vic. c. 11), with Notes and Index, and a Summary 
of the Law of Executors and Administrators in 
reference to Probates and Administrations. By 
George Horsey, Esq., of Gray's-inn, Barrister- 
at-Law ; and Lecturer's Prizeman, 1819. Lon- 
don : Shaw and Sons. 

The two most important statutes of the last ses- 
sion are undoubtedly those relating to probates and 
administrations, and divorces ; and as they provide 
for the erection of new tribunals, they will neces- 
sarily exert a lasting influence, which will compel 
legal - practitioners at least to make themselves 
acquainted with the objects of their jurisdiction, and 
the course of practice pursued therein. It was easy 
to foresee that the opportunity afforded by the passing 
of these acts would be taken advantage of by many 
would-be authors ; and already some have produced 
their offspring, the result of more or less protracted 
sittings ; whilst otiiers are yet busy in the pro- 
cess of incubation, and will doubtless furnish the 
legal public with a fitting pabulum ; in some instanceB, 
it is to be feared, over-doing the thing, proceeding 
ab ovo usque ad malum. Our present purpose, 
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however, is limited to the notice of some of the 
works issued on the Probate and Administration Act, 
and the first among these is Mr. Horsey^s edition of 
the act. This gentleman is already favourably 
known by his edition of ** Purchase Deeds, &c.," 
and this will afford some guarantee that his present 
labours will not be without profit to the profession. 
He appears to us to have adopted a very good plan, 
under the circumstances *of the case. For instead of 
producing a treatise on the new law (which can only 
be «sefully done after the course of procedure is 
settled), he has fhmished a little work which com- 
mences with an introduction giving a concise and 
intelligible statement of the provisions of the act (a 
sort of run-and-read summary); followed by the 
act itself, fiimished with short and pithy explana- 
natory notes ; and that followed very appropriately 
by a ^^ Summary of the Law of Executors and Admi- 
nistrators in reference to Probates and Administra- 
tions.*^ In addition to which the volume is furnished 
with a table of contents, and an index. This work 
will, we think, answer effectually all the purposes 
of the practitioner or student, until the lapse of such 
a time as will justify the production of a more com- 
plete and larger treatise. The *^ Summary" will be 
especially valuable to those who may require an 
intelligible statement of the law on points relating to 
the offices and duties of executors and administra- 
tors, and the mode of their appointment. This 
summary being placed at the end of the work, can 
be more conveniently read and understood than if 
placed in shreds and patches against the appropriate 
sections of the act. We observe, too, that the 
author has given a reference under the various 
sections to the proper part of the summary. It is 
impossible for us to furnish 'extracts from the work 
which would afford an adequate representation of 
the labours of Mr. Horsey, for the many notes 
(independently of the summary) contain, in a short 
space, much useful matter, though necessarily of a 
fragmentary character. From the Introduction, 
we take the following : — 

" The evils which, in a community like England, 
arose on the system of probate and administration, 
soon manifested themselves. They consisted prin- 
cipally of the numerous jurisdictions entitled to 
grant administration, and consequently to have wills 
proved before thrm. Of these jurisdictions there is 
no reason for speaking at any length. Their name 
is * Legion,* but professionally styled prerogatives, 
diocesan, and peculiars. Of prerogatives there were 
but two— Canterbury and York. Of *■ Diocesans,* 
not less than the number of English bishops. But 
of ''Peculiars,* which were so called because they 
were exempt from the ordinary, and had a peculiar 
and special ordinary of its own, the number was of 



several sorts: 1. Peculiars of archbishops, more 
than one hundred of which were within the province 
of Canterbury ; 2. Peculiars of bishops, exclusive of 
the bishop ; 8. Peculiars of bishops, exclusive of 
archdeacons; 4. Peculiars of deans, deans and 
chapters, prebendaries, and the like; and lastly, 
royal peculiars, which were so highly peculiar and 
exempt, that it is quite pleasing to be no longer 
troubled with defining them. 

^^ From one or other, and not unfrequently from 
more than one of these authorities, the administra- 
tion or probate had to be obtained, and care was to 
be taken that the right court was applied to, for if 
it were not the proper tribunal, the payment of duty, 
fees, &c., .was all thrown away, so far as the giving 
validity to the administration or probate was con- 
cerned. It was not, of course, always easy to de- 
termine to which of these jurisdictions an executor 
or intending administrator should direct his steps. 
That was regulated by the notable goods (bona 
notabilia) the deceased had in the jurisdiction. But 
then he might have had notable goods in two juris- 
dictions, and in that case the Prerogative Court was 
the safer tribunal, though not always, for some- 
times a prerogative grant and a peculiar grant were 
each necessary, within the same province. Further, 
a prerogative Canterbury grant was as nothing ^to 
goods in the province of York, and thus two grants 
were frequently necessary for the same deceased on 
account of property in both provinces. The vexa- 
tion of all this was slightly soothed by the distinc- 
tion which existed between void and voidable pro- 
bates; thus, a diocesan or peculiar probate or 
administration might be shown to be void on any 
occasion; and when so shown, it was as if no probate 
or administration had been obtained ; but a prero- 
gative probate was, if wrongly obtained as to juris- 
diction, only voidable and good until revoked by the 
court granting it, and which was rarely, if ever, 
done upon any litigation between the executor or 
administrator and third persons. There was, con- 
sequently, the most frequent application to the 
prerogative courts, and as the province of Canter- 
bury comprised London, with the Bank of England, 
and all the Grovemment Stocks which were bona 
notabilia, in the London diocese, the greatest fiumber 
of probates and administrations issued from Canter- 
bury, and the most likely registry in which to find 
a will was at its Doctors*-Commons registry.. 

^^The foregoing sketch of the existing law of 
probate and administration will serve as an intro- 
duction to the alterations effected by the present act. 
Its operation is confined to England ; and all juris- 
diction in relation to the g^rant and revocation of 
probates and administration are to be exercised in 
her Majesty's name in one court, to be styled ^Thb 
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CouBT OF Probate.* As a neceBsary preliminarj, 
the T6lantary and contentious jurisdiction oi' all 
ecclesiastical, royal peculiar, peculiar manorial, and 
other courts and persons in England are to cease, 
and the necessary jurisdiction to supply their places 
IB Tested in her Majesty, and to be exercised by her 
in the Court of Probate. This court is to be pre- 
sided oyer by one judge, ranking with the Puisne 
Common Law Bench, and with a salary which will 
ultimately be £5,000. 

<* The kingdom is parcelled out into forty districts, 
corresponding to the divisions of the Reform Act as 
to the counties, each of which districts is to have a 
registry in which wills may be proved and adminis- 
trations granted where no contention arises thereon. 
These are all to communicate their acts, and copies 
of the wills proved, to the principal London registry, 
80 that a search there will give the evidence of 
every will proved in the kingdom, and every admini- 
stration granted. 

" The court will be one of record, and its powere(^ 
in England the same as those of the prerogative 
courts, but no suits for legacies, or for the adminis- 
tration of estates, are to be entertained by the court. 
Matters of fitct may be tried either by an issue to a 
court of law, or by a jury before itself upon a defined 
question. 

" An appeal lies to the House of Lords direct, and 
as a matter of right upon a final decree, but upon 
any interlocutory order not without leave of the 
court An appeal, however, from a final decree 
places all interlocutory orders under appeal. The 
bar of the court is open to the advocate of Doctors*- 
Commons aujd the barrister-at-law, and the former 
is to be entitled to practise as a barrister-at-law. 
Proctors are also at liberty to practise in the court, 
and also as solicitors and attorneys upon application 
by them, for that purpose, within one year after 
the act passed. Articled clerks to proctors are to 
be considered as having been articled to solicitors as 
regards their subsequent admission to practise. 
Solicitors and attorneys complete the class of prac- 
titioners, and such of them as are commissioners for 
taking oaths in Chancery are authorised to take 
oaths in the Court of Probate." 

From the notes to the act we select the following 
on the subjects 'of appeal, and the practitioners of 
the new courts (sees. 89, 40). 

*^The consequence of an appeal from a final 
decree which is to be of right, being as above pro- 
vided to place all the interlocutory orders under 
appeal, may operate inconveniently to the respon- 
dent, unless some provision be made for notice to 
him that such ordbrs are intended to be appealed 
against. It might happen that a final decree was 
valid in itself though invalid from some irregular 



interlocutory order. If then an appeal be presented 
against the decree, the support of which the re- 
spondent would principally direct his attention to, it 
would be a surprise for him to find it was the inter- 
locutoiy order which was really to be attacked and 
required- to be supported. It will, however, pro- 
bably have been made the subject of an application 
for leave to appeal, so that notice will thus be ob- 
tained, or which is more likely, the mode in which 
cases on appeal are presented to the House of Lords, 
with the reasons for the reversal, which are appended, 
will necessarily bring out notice of any interlocutory 
order which is intended to be made the subject of 
appeal. 

** There seems some attempt in this section at an 
exclusion of barristers from the same benefits as 
advocates. The latter are to be entitled ^ to prac- 
tise as advocates or counsel in all matters and 
causes,' whereas barristers are to be entitled *to 
practise as advocates or counsel in all contentious 
matters and causes.' The distinction seems unne^ 
cessary, if nothing be meant by it ; and unfair, if 
there be a difference. As the privilege, if any, re- 
served to the advocates is only to those who are 
ecclesiastical advocates at the passing of the act, who 
will not live for ever, it may be asked, who, on their 
departure, • are to supply their places in the depart- 
ment they ate to fill to the exclusion of the barristers ? 
There is no provision for any future advocates ; and 
the result of any exclusive privilege would be to 
create a monopoly, un&ir and inconsistent with the 
free right for advocates to practise as barristers in 
all courts of law and equity.*' 

From that portion of the '^Summary" which 
treats of the ^* Manner of Proving," we extract the 
follo>ving short statement, as our limits will not 
allow more. 

"■/n ordinary cones, — ^There were two modes of 
proving a will. In common form, and in solemn form^ 
and these are continued by the late act. The 
common form, which was the usual way, was simply 
by the presentation of the will on the oath of the 
executor, to the effect, that the writing exhibited 
contained the last will and testament of the deceased 
as far as the executor knew or believed. Also that 
he would truly perform the same by paying first the 
testator's debts, and then the legacies therein con- 
tained, as far as the- goods, chattels, and credits 
extended, and the law charged him, and that he 
would make a true and perfect inventory of all the 
goods, chattels, and credits of the deceased, and 
exhibit the same into the registry of the spirit'ial 
court at the time assigned him by the court, and 
render a just account thereof when lawfully required 
(Toller, 58). Also of the time the testotor died 
and (by the Stamp Act), as to the value of the 
personally (po«t, p. 135). 
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This was all that was required as to wiUs made 
before the Wills Act (1838). Before that time, as 
witnesses were not required to a will of personal 
estate, no evidence of the mode of execution was 
required by the ecclesiastical courts; but as the 
Wills Act denies effect to any instrument as a will, 
unless it be attested in the manner specified in the 
act, the spiritual courts, in some instances, required 
a preliminary proof that the solemnities of the act 
had been observed. Thus, although the act does 
not require any statement in the attestation by the 
witnesses that the solemnities have been observed, 
and expressly enacts that no form of attestation 
shall be necessary, yet it frequently happens that 
wills are made with an attestation clause, which, 
although attempting, does not, by its terms, show 
that all the forms of the act have been gone through, 
or it may state something to have been done con- 
trary to the act. In these cases, though the wiU is 
not dependent upon the attestation clause for validity 
(for it is the actual performance and observance of 
the forms which is to determine the fact of a will, 
and not the statement of them), yet the ecclesiastical 
courts, before admitting an instrument, which on the 
face of it does not appear to be a will according to 
the statute, requires that the witnesses should, by 
their oath, depose in what manner the will was exe- 
cuted and attested. If the evidence thus obtained 
showed a compliance with the act, the will was 
admitted to probate (see ante, p. 84, for suggested 
form of attestation). 



Scott's Probate Acrr, 1857. 

Probates and Letters of Administration Act, with Ex- 
planatory Observations, shewing the Principal 
Alterations in the Law effected thertky: with an 
Index. By John Scorr, Esq., Barrister-at-Law. 
London : Wil3y and Sons. 

The above is another work on the Probates and 
Admmistrations Act, but it is of a different order to 
that of Mr. Horsey, consisting of nothing but an 
introduction, the act itself (without a note), and 
an index. Of the value of the introduction, the 
following extract will,^ perhaps, furnish a good 
notion, though it is only, perhaps, a brick of the 
edifice, but still a rather large one compared with 
the edifice itself: — 

"The provisions contained in the 20 & 21 Vic. 
c. 77, 'An Act to amend the Law relating to Probates 
and Letters of Administration in England,' are 
founded mainly upon the recommendations of the 
commissioners appointed to inquire and report upon 
tlie jurisdiction and authority of the ecclesiastical 
courts in England. These recommendations arc 



embodied in two reports, the former of which was 
made in the year 18S2, and the latter in 1854. The 
alterations, however, effected by the statute fall very 
far short of those suggested by the learned commis- 
doners, and, notwithstanding the length of time that 
has elapsed since the issuing of the first report, seem 
to have been made with more haste than considera- 
tion. 

'^The period at which the act is to come into 
operation (which, by s. 1, is not to be anterior to the 
1st of January, 1858) has not yet been determined 
upon; but, in all probability, circumstances wiU 
render it necessary to delay its conmiencement until 
long after the day mentioned. 

'^ The interpretation clause (s. 2) gives a definition 
to ^ will,' ^administration,* * matters and causes testa- 
mentary,* and 'common form of business.' The 3rd 
section provides that the voluntary and contentious 
jurisdiction of all ecclesiastical, royal peculiar, pecu- 
liar, manorial, and Other courts and persons in 
England, so far as regards their authority in relation 
to matters or causes testamentary, or to any matter 
arising out of or connected with the grant or revoca- 
tion of probate- or administration, shall cease ; and 
the jurisdiction thus abolished is by s. 4 vested in a 
court to be called the * Court of Probate,* the prin- 
cipal registry whereof is to be in London or Middle- 
sex. ' The jurisdiction so alx^shed is thus described 
by the conunissioners at p. 21 of their first report : 
^The peculiar jurisdictions in England and Wales, 
with the manorial courts, amount in number to 
nearly 300. These jurisdictions are of several kinds, 
— royal peculiars ; peculiars belonging to the^arch- 
bishops, bish(^s, deans, deans and chapters, arch- 
deacons, prebendaries, and canons, and even to 
rectors and vicars ; and there are also some of so 
anomalous a nature as scarcely to admit of accurate 
description. In some instances, these jurisdictions 
extend over large tracts of country, embracing many 
towns and parishes, as, the peculiar of the Dean of 
Salisbury. In others, several places may be com- 
lurehended, lying at a great distance apart from each 
other. Again, some include only one or two 
parishes. The jurisdiction to be exercised in these 
different courts is not defined by any general law. 
It is often extremely difficult to lucertain over what 
description of causes the jurisdiction of any particular 
court operates; and much inconvenience results 
from this uncertainty. This variety of jurisdiction 
has proceedod from different causes connected with 
the history of the church, which it is not necessary 
here to specify. The peculiars were always consi- 
dered as interfering with the beneficial exercise of 
the authority of the bishop of the diocese; and 
proposals have been advanced, at different times, to 
remove the inconvenience.* 
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»* The administration of this branch of the law is 
now efftctnally cleansed from this blot. 

'' The 5th to the 12th sections of the act contain 
provisions for the appointment, the tenure of office, 
the oath, the rank and precedence, the salary, and 
the retiring allowance of the judge of the new court. 
The ISth section provides for the establishment of 
the forty ' district registries ' mentioned in schedule 
A. ; and the following sections to 21 inclusive relate 
to the appointment of the various officers and clerks 
of the Court of Probate, and of the principal and 
district registries, their salaries, qualifications, tenure 
of office, and duties. 

** The 22nd section empowers the judge of the 
Court of Probate to cause seals to be made for the 
court and for the principal and each district registry, 
and makes 'all probates, letters of administration, 
orders, and other instruments and exemplifications, 
and copies thereof respectively,' purporting to be 
sealed with the seal of court, receivable in evidencie 
without further proof: and s. 28 imposes penalties 
on persons forging or counterfeiting such seals or 
the signatures of registrars, &c. 

**The court is, by s. 23, to be a court of record, 
and to have the same powers in relation to the 
personal estate in all parts of England of deceased 
persons as the Prerogative Court of Canterbury had 
in relation to matters and causes testamentary within 
the jurisdiction of that court, with a proviso that *no 
suits for legacies, or suits for the distribution of 
residues, shall be entertained by the court, or by any 
court or person whose jurisdiction as to matters and 
causes testamentary is hereby abolished.' 

** Sections 24 and 25 relate to the examination of 
witnesses and production of deeds. 

^' The mode of taking evidence in the ecclesiastical 
courts heretofore was, by * depositions ' taken by 
examiners employed for that purpose by the regis- 
trars, or, if the witnesses resided at a great distance, 
or were otherwise unable to attend, they were 
examined by commission. The examination did not 
take place upon written interrogatories previously 
prepared and known ; but the * allegation,' or plea, 
was delivered to the examiner, who, after maldng 
himself master of all the f^ts pleaded, examined the 
witnesses by questions which he framed at the time, 
so as to obtain upon each article of the allegation 
separately the truth and the whole truth, as far as 
possible, respecting such of the circumstances alleged 
as were within the knowledge of each witness. The 
cross-examination was conducted by interrogatories 
addressed to the adverse witnesses ; and, when the 
deposition was confeplete, the witness was examined 
upon the interrogatories delivered to the examiner 
by the adverse proctor, but not disclosed to the 
witness till after the examination in chief was con- 



cluded and signed, nor to the party producing him 
till publication passed. 

" Now, however, in all contentious matters where 
their attendance can be had, the witnesses are (s. 81) 
to be examined orally by or before the judge in 
open court, and (s. 83) according to the rules of 
evidence observed in the superior courts — the Court 
of Probate having, by s. 32, power to issue commis- 
sions for the examination of witnesses abroad, or 
who are unable to attend. 

"Section 26 makes provision for the production of 
testamentary instruments^ and the examination of 
persons having control over or knowledge of them ; 
and s. 27 for the administering of oaths by the 
registrars, district registrars, surrogates, and com- 
missioners to be appointed for the purpose, and also 
for the substitution of affirmations or declarations in 
lieu of affidavits or depositions, and the penalty for 
false affirmations, &c." 



SUMMARY OF DECISIONS. 



EQUITY Ain> CONVSYANCIKG. 

COPYRIGHT.— ^«?otiii« of (he produce of sale of 
pirated work. — By s. 23 of the 5 & 6 Vic. c. 45, all 
copies of a work unlawfully printed without the con- 
sent of the proprietor of copyright, shall be deemed 
to be the property of such proprietor of the copyright, 
and he shall be entitled to sue for and recover the 
same or damages for the detention thereof, in an 
action of ^ detinue, from any person who shall detain 
the same, or to sue for, and recover damages for the 
conversion thereof in an action of trover. For- 
merly, the pirated copies were destroyed. As to 
the sold copies, courts of equity never gave more 
than the profits made by the sale of the pirated 
copies of the work ; and this course is still adhered to, 
as shown in the follovriilg case, where it was held, 
that though the registered owner of the copyright 
in a work is entitied to have all the unsold copies of 
a piratical edition delivered up to him for his own 
use, without making any compensation for the cost 
of production or publication, yet, as to the copies of 
such piratical edition which may have been sold, he 
is not entitled in equity to the gross produce of the 
sale thereof, but only to the profits which the de- 
fendant may have made by the sale thereof. Delf 
V. Delamotte, 3 Jur. N. S. 933. 

FEME COVERT.— XiaW% for debts where she 
has separate estaU [vol. 2, p. 407] — Retainer of 
solicitor. — Wherever a woman has property setUed 
to her iseparate use, and she enters into any contract, 
by which it clearly and manifestly appears that she 
intends to create a debt as against herself personally, 
if the expression may be used, it will be assumed 
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that she intended that the money should he paid oat 
of the only property hy which she could ftilfil the 
engagement. All that is requisite is to show a clear 
intention expressed on her part to take the deht on 
herself; although that would not make her person- 
ally liable, it will be assumed that she intended to 
pay and discharge the amount out of her «eparate 
estate. In Murray y. Barlee (4 Sim. 90; SMyl. 
and Ee. 209), which was the case of a solicitor, 
Lord Brougham says, that a retainer is an implied 
promise to pay whatever may be really and pro- 
perly incurred in respect of that retainer; and, 
therefore, he held, that in the case of a married 
woman giving a retainer, or instructions emanating 
from herself personally; as distinguished from her 
husband, all the consequences would follow which 
would flow from a charge upon her separate estate. 
In the following case it appeared that real property 
belonging to a female was, upon her marriage, 
conveyed to -such uses as she should by deed or 
will, notwithstanding coverture, appoint; and sub^ 
ject thereto, to the separate use of herself during 
the joint lives of herself and husband ; remainder 
to the use of herself fbr life ; remainder over. She 
employed a solicitor, during her husband^s life, first , 
to mortgage the lands, and then to sell the equity of 
redemption. The sale was not completed during hia 
life, although the mortgage was: Held, that the 
solicitor was entitled to be paid his costs out of the 
purchase money (which, according to the contract, 
was to come to her separate use), when the same 
was paid after her husband's decease, although she. 
could then have no separate estate. A retainer 
implies a promise to pay all costs rightly and pro- 
perly incurred upon the retainer. A retainer by a 
married woman to a solicitor to act in respect to one 
portion of her separate estate operates as a charge 
' upon all property settled to her separate use, and is 
not confined to the particular property upon which 
the solicitor is called upon to act. Where a married 
woman, having property settled to her separate use, 
evinces a clear intention to take a debt upon herself, 
it will immediately be assumed that she intends it to 
be paid out of her separate estate, and her separate 
estate wiU be charged accordingly. Bolden v. 
Nicholay, 8 Jur, N. S. 884, 

FEME COVERT.— 5^arate estate [vol. 8, p. 
^SS"]— Mortgagor and mortgagee— Charger^SoUcUor 
and client— Transfer of debt— Purchase by soUcUor 
- [vol. 3, p. 311]. — ^The following is a very com- 
plicated case in its circumstances, but as involving 
the doctrines of the liability of the separate estate of 
a feme covert for her debts, and the right of a 
solicitor to obtain security for his debt from his client 
as to the first, it shall be observed, that it is clearly 
settled upon the equities between husband and wife, 



that if a married woman be entitled to the equity of 
redemption of an estate settled to her separatarnae at 
the time of her marriage, and .the mortgage debt, 
which left to her only such equity of redemption, be ' 
paid off by her husband, he can so deal with such 
mortgage debt as to acquire for himself and for his 
own benefit a right to stand in the place of the 
original mortgagee. The husband, so paying off 
such mortgage debt and obtaining possession of the 
title-deeds, can, as againat his wife and her assigns, 
retain the deeds until he or his estate be indemnified 
for the amount paid by him. As to the second pooni 
above referred to, the well-established doctrine, as 
laid down in Carter v. Palmer (8 CI. and Fin. 667)9 
is not now to be shaken ; and any trustee or solicitor, 
who in the course of confidential employment in 
either of the above capacities happens to acquire a 
knowledge which enables him to dc^ with proper^ 
in which his cestms que trust or clients are interested, 
wiU not be permitted in a court of equity to avail 
himself of the benefit of any such deidings. But it 
is another thing to say, if a debt be fairly due to a 
trustee or a toUcUor from his cestuis que trust or 
cUentf that his right to that debt is so &r annihilaled 
that no security which he may obtain in respect of 
sueh debt can stand. It appeared that certain 
hereditaments belonging to the plaintiff were, upon 
her marriage with J. W. in 1881, vested in trusteea 
to the separate use of the plaintiff for life, with 
remainder to the use of sudi person,. &c.,'«s she 
should appoint ; and in defiiult,. in trust to pay the 
rents, &c. to or permit her to receive the same for 
life ; and after her death, to the use <tf her husband 
for lifis, with remainder to the children, &e. At the 
date of the marriage the hereditaments were subject 
to a term of 1,000 years, created to secure the pay- 
ment of £300 and interest, but such sum had long 
been paid off, although no assignment of the term 
was made. In March, 1833, the hereditaments 
were, by the plaintiff and her husband J. W., 
appointed, &c., to secure the sum of £250 and 
interest, and the term was assigned to a trustee to 
secure the payment, and subject thereto, in trust for 
the person, Sec, entitled to the equity of redemption. 
J. W. died in Oct., 1836 ; and the plaintiff, shortly 
after his death, paid off the £250. In March, 1837, 
the plaintiff charged the hereditaments with the 
payment to X T. of £400 and interest; and the 
term was again assigned to a trustee for him, and 
subject thereto, in trust for the person, &c., entitled 
to the equity of redempticm. In Feb., 1838, the 
plaintiff married S. U., but no settlement was then 
made ; and in Oct., 1838, the £400 due to J. T. 
was paid off, and the indentures of March, 1837, 
and the title deeds of the hereditaments, were given 
up to S. U., but no reconveyance of the heredita- 
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ments or re-assignmeiit of the term was made. S. U. 
delivered the deeda to hb solicitor, J. B., to whom, 
as alleged, he wtks indebted to a large amount ; and 
in Feb., 1841, S. U., by indenture, agreed with J.-B. 
to charge the debt upon the said hereditaments. 
The pldntiff did not execute thie indenture of Feb.^ 
1841. The larger part of the debt due to J. B. was 
for costs .incurred in defending a suit, first on behalf 
of the plaintiff, and subsequently of herself and her 
husband. In 1843 J. B. entered into possession of 
the hereditaments, &c., and had ever since con- 
tinued in such possession.' Although all principal 
and interest due to J. T. had been paid, yet it was 
alleged that he, as mortgagee, had paid the sum of 
£175 for certain costs, which he was entitled to re- 
cover under the mortgage security ; and in Sept., 

1854, he, in consideration of £40, assigned this debt 
to J. B., and conveyed the hereditament9 to him to 
secure the amount due to him. S.^. died in Dec, 

1855, and shortly afterwards the plaintiff filed thif 
bill, to have, inter aUa^ the indenture of Feb., 1841, 
decWed void ; that J. B. was not entitled to any 
larger sum than £40 ; and that, in' taking the 
accounts, he would not bt entitled to be paid the 
sum alleged to be due, and secured by the indenture 
of 1841 : Held, that J. B. was entitled to the prin- 
cipal and interest secured by the indenture of 1841, 
and also tS the £40 and interest from Sept., 1854 ; 
to his costs of the suit, and in defending his mort- 
gage title ; and that the indenture of March, 1837, 
and the amount due thereon to J. Xm ^^^ ^ stand . 
as security for the payment of the amount found due 
to J. B. ; and the court ordered an account against 
J. B. as mortgagee in possession. Nilton v. Booih^ 
8 Jur. N. S. 951. 

INSOLVENT DEBTOE.— X>w*tf rye — 5a6f«- 
quently acquired property [voL S, p. 57 j Tol- 8, p. 
161] — AdministratioH 6f anei9 -^ R^esentative of 
deceased ineolveni debtor ftcniy.— The foUowing is 
an Irish dedsion, on the Irish Insolvent Act 
clauses (analogous to those in the English Act) as 
to the ftiture estate of an insolvent debtor. In. 
Thomas v. Purell (15 Bear. 148), where it appeared 
that the debt was barred, not by the Insolvent 
Debtors Act only, but by the Statute of Limitations, 
the Master of the Bolls decided that the subse- 
quently acquired proper^ could not be made 
available, as the mode pointed out by the statute 
had not been followed, and that case appears to have 
proceeded upon the same principle as Sir J. Romilly 
acted upon in the subsequent cikse of Be Moylan 
(16 Beav. 220), becaun that was the case of a bond 
creditor, whose debt was not barred by the Statute 
of Limitations, and he, in the most precise language, 
declared that* no judgment having been entered upon 
the warrant of attorney (see vol. 3, p. 161), the 



fiiture estate of the insolvent could not be affected, 
and that whether the debt eodsted or not, the 
remedies at law and equity were gone ; upon the 
same principle upon which it has always been held 
that a demand is barred by the Statute of Limita- 
tions, as the remedies for it are lost In the fol- 
lowing uise it appeared that H. became an insolvent 
in the year 1851, and took the benefit of the act for 
the reHef of insolvent debtors. D., a judgment 
creditor of H., was appointed his assignee in the 
insolvency, and his debt was inserted iii the schedule. 
In the course of the isame'year H. was discharged, 
having executed the usual warrant of attorney for 
the assignee to enter up judgment pursuant to the 
3 & 4 Vie. c. 107 (Irish Insolvent Act) ; but no 
judgment was actually entered up. Subsequently 
to his discharge H. acquired some personal pro- 
perty, and died in the year 1855 : Held, that the 
personal representative of D. could not maintain ^a 
suit for the administration of the property acquired 
subsequently to the insolvency. Dunlevie V. Hart, 
30 Law Tim. Bep. 23. 

LANDLORD AND TENANT [ante, pp. 91,122]- 
— Letting by steward — Lease. — ^The appointment, by 
a landlord, of a paid steward to manage and let his 
property, does not of itself convey to the st *ward an 
authority to let a &nn so as to bind the landlord. 
Co]Uen V. Gardner, 21 Beav. 540. 

PARTNERSHlP.~/» mines— Managenfemt—Dis" 
solution by decree — Directing alteration in working — 
Disagreement between owners, manager, andreceiver» — 
A colliery . partnership being dissolved by decree, 
and a sale of the coUieiy, as a going concern, 
directed, the court will not, until it be found im- 
po9sible to effect a sale, direct such an important 
alteration in the working as the cutting through 
a fitult, although the evidence was all on one side 
as to the economy of working to ensue on such a 
course, there being no immediate necessity for such 
cutting in order to carry on the concern. When 
part owners of a mine cannot agree on a plan tor 
working it harmoniously, a court of equity will 
interfere to appoint a manager and receiver, and 
will do so if the circumstances seem to render such 
a course advisable, when a sale has been directed. 
Lees V. Jones, 3 Jur. N. S. 954. 

POWER [ante p. Sb"].— Power, to wife to appoint 
in default of husband^s appointment — Appointment to 
grandchildren' not objects of power [vol. 2, p. 869] — 
Election [ante, p. 84 ; vol. '2, pp. 27, 195, 300].— 
Where a settlement gives the wife surviving the 
husband a power to appoint by will, in de&ult of 
direction, limitation, Or appointment by the husband, 
the legal effect of such provision is, to give the wife 
a power of appointment in respect of any portion 
' unappointed by the husband, or not completely or 
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validly appointed by him. A father, having a 
power of appointment among all his children, by his 
will, purporting to make' an appointment of the 
whole of the fund, excluded one child, and appointed 
a iK>rtion of the fund to grandchildren who were not 
ol ects of the power : Held, that the appointment 
wa*; valid as far as it related to the portion of the 
fund appointed to the children. But having given 
other legacies by the will to the children in whose 
favour he had appointed : Held, that they were 
bound to elect in favour of the grandchildren. Ex- 
parte Bernard^ in the matter of Leigh's Trusty 6 Ir. 
Ch. Rep. 133. 

RAILWAY COMPANY.— iVfori^y of preference 
shareholders-nRailway Company — Fraud. — The fol- 
lowing decision sustaining the priority of preference 
shareholders in a company, baa an interest beyond 
the peculiar circumstances of the case, which origi- 
nated in the frauds of the notorious Redpath. A 
sum of £248,923 net'revenue of the Great Northern 
Railway Company was admitted to be applicable to 
dividend forihe half-year ending December 31, 1856. 
Shortly before that date, an officer of the company 
had by forgeries defrauded his employers to nearly 
that amount. Preference shareholders filed a bill 
claiming their full dividends from June, 1856, and 
seeking an injunction against payment to 'ordinary 
shareholders until after satisfaction of the' claims of 
the preference shareholders: Held, that the pre- 
ference shareholders were entitled to liie declaration, 
and perpetual injunction prayed, restraining the 
company from declaring or paying any dividend 
upon the ordinary original stock, the A. stock and 
the B. stock, without regard to the' rigl^ts of the 
preference shareholders to be paid in priority their 
dividend from the 30th June, 1856 ; that sect. 3 of 
the act passed in 1857, consequent on the discoveries 
of the frauds of the officer of the company, was to 
be cdnstrued as cumulative, by way of security for, 
and not in substitution of, such preference dividends. 
Henry v. The Great Northern Raiboay Company^ 
30 Law Tim. Rep. 10. 

RAILWAY COMPANY [ante, pp. 81, 86].— 
Lands and Railways Clauses Consolidation Acts, 1845 
(c. 18, s, 68/ c, 20, *. 6) — '•^ Lands injuriously 
affected'''' — Injury must be actionable — Execution of 
works — Vibration by use of railway after completion of 
line — Overlooking from railway — Certiorari. — By sec. 
6 of the 8 & 9 Vic. c. 20 (the Railways Clauses 
Consolidation Act, 1845), the company are to make 
to the owners and occupiers of " any lands taken or 
used for the purposes of the railway, or injuriously 
affected by thej^onstruction thereof, full compensa- 
tion for the value of the lands so taken or used, and 
for all damage sustained" by such owners and 
occupiers *' by reason of the exercise as regards such 



lands, of the powers by this or the special act, or 
any act incorporated therewith, vested in the com- 
pany." That section, together with sec. 16, defines 
who is entitled to compensation ; and sec. 68 of stat 
8 & 9 Vic. c. 18 (the Lands Clauses Consolidation 
Act, 1845), prescribes the method of settling the 
claim, **if any party shall be entitled to any com- 
pensation in respect of any lands, or any interest 
therein, which shall have been taken or injuriously 
affected by the execution of the works." Under the 
provisions of the above acts, it has been held that it 
is not ever}' kind of disturbance that entitles a party 
to compensation; it is necessary to draw the line 
somewhere. It is difficult to say that for every 
fanciful ground of complaint compensation is to be 
given, as for the obstruction of a prospect which 
might detract from the agreeable enjoyment of a 
house. A well-defined line is drawn in The Cale- 
donian Railway Company v. Ogilvy (2 H. L. C. 
234 ; 2 Macq. 229) — viz., that it must be an injury 
in respect of which, if there was no enabling statute 
empowering the company to do the act, an action 
would have lain for the injury at common law. A 
house and premises, of which the claimant was lessee, 
and which adjoined the railway of defendants, were 
injured by the vibration caused by ballast waggons 
during the construction of the line, and by the 
passing of trains after the completion of the line, and 
the privacy of the premises was destroyed by being 
overlooked from an embankment on which the line 
of railway passed. A warrant issued to the sheriff 
to assess the damages to which the claimant was 
entitied ** in respect of the said lands or property, or 
his interest therein, having been so injuriously 
affected." The under-sheriff directed the jury that 
both these matters were subjects for compensation, 
and the jury found that the daimant had sustained 
damage to the amount of 100 guineas : Held, that 
the premises were not " injuriously affected " within 
sec. 68 of the Lands Clauses Consolidation Act, 
1845 (8 & 9 Vic. c. 18), by being over -looked ; and 
that the inquisition being bad as to part, the court 
were bound to issue a certiorari to quash it. Senible, 
held also, that under sec. 68, compensaioh for 
injury caused by vibration must be confined to vibra- 
tion in the construction of the works, and could not 
be claimed for what arose from tHe use of the railway 
after its completion. Re Penny and the South- 
Eastern Railway Company, 3 Jur. N. S. 957. 

SETTLEMENT.— PorfioiM — Younger cAOoren— 
Ehlest son — Disentailing deed — Resettlement of estate 
— Younger son becoming eldest. — Where the bulk of 
an estate is limited in strict settlement, and by the 
same settiement portions are provided for younger 
children, no child taking the bulk- of the estate by 
virtue of the limitations in strict settlement can take 
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any benefit from the portions, whether the settle- 
ment does or does not contain an express provisipn 
to exclude him from a share in the portions. But 
where a younger child becomes the eldest without 
taking any part of the estate^ whether or not he is 
entitled to share in the portions, is a question of in- 
tention. The bulk of certain real estate having been 
settled in strict settlement, and a term having been 
limited to trustees upon trust to raise portions for 
younger children, widi a provision that if a younger 
son should become an eldest son, his portion should 
accrue to the survivors— one son became of full age, 
and joined the tenant for life in disentailing and re- 
settling the estate, and died, leaving the tenant for 
life: Held, that the second son, who became the 
eldest son during the life of the tenant for life, but 
was prevented by the disentailing deed from taking 
the settled estate under the settlement, was not ex- 
cluded from a share in the portions. Spencer v. 
Spencer^ 8 Sim. 87, is in conflict with Peacock v. 
Paresj 2 Keen, 689, and it is to be followed in prefer- 
ence. Macoubrey v. Jones^ 2 Kay & J. 684. 

SBttPPING. — Shipowner and master — Principal 
and agent — Contract by master — Authority, — The 
broad question raised in the following case was 
whether, if the commander of a ship spends his 
owner's money improperly, and has no money to 
repair the ship or to purchase the cargo, and borrows 
money for the purpose, the owners are or are not 
liable. It may be stated in reference to this question, 
that if the owners of a ship receive goods bought 
with the moneys of another person through an un- 
authorised contract by the captain of the ship, and 
it appears from the evidence that, but for that un- 
authorised contract, there could have been no goods 
at ail, or that a certain part of the goods could not 
have been purchased, but that the ship must have 
returned empty, none of the authorities justify the 
proposition that either the captain of the ship or the 
person from whom he borrowed the money should have 
no remedy whatever against the produce of the cargo 
purchased under such circumstances. Even if it is as- 
sumed that the transaction was without the owners' 
knowledge, yet, if it be shown to have been intended 
for their benefit, and that they could not have had the 
cargo without such person's money, they must be 
liable for the advance. B., the master of a ship, 
being on a foreign station, was intrusted by A. with 
a sum of money to complete a purchase, which 
afterwards went off. B. thereupon expended part 
of the money in purchases of merchandise on behalf 
of the owners of the ship, and part in repairs. In 
order to reimburse A., B. drew a bill upon the 
owners for the amount deposited with him, and sent 
it to A., together with a bill of lading, by way of 
collateral security. The bill of exchange, upon 



being presented for acceptance by A., was dis- 
honoured, and the bill of lading repudiated by the 
owners of the ship, it being alleged that B. had 
cash and merchandise caough on board to bring 
home the ship and a cargo without borrowing money. 
A bill was filed by A. against the owners, praying 
for payment by them, or in default of payment for 
a declaration that he was entitled to a lien on the 
part of the cargo comprised in the bill of lading. 
At the hearing of the cause, inquiries were directed 
as to whether the whole, or any and what part of 
the money was applied to or for the use and benefit 
of the defendants, the owners : Held, that as the 
defendants, the owners, had had the benefit of the 
plaintiff's money (though upon an nnauthorised 
contract), the pluntiff was entitled to a decree with 
costs. Want of authority for the contract was not 
a reason why the owners should have the benefit of 
the contract which was made without their authority. 
If the conduct of the master had been proved by 
the owners to be fraudulent, and his representations 
untrue, whether, in such a case, a person in the 
position*of the plaintiff ought to bear the loss arising 
from the misconduct of the master, who was an 
agent of the owners, qucere, Ashmall y. Wood^ 30 
Law Tim. Bep. 20. 

SURrETY [anU, pp. 51, US'],— Giving time to prin- 
cipal unihout consideration [vol. 2, pp. 307, 344 ; ante 
p. 123].-:— It is not every alteration of position that 
authorises a surety to come, into equity and xlaim to 
be discharged from his liability. Equity will not in- 
terfere unless the creditor has in some way altered the 
position of the surety with reference to his remedies 
against the principal debtor. Where a creditor, 
knowing that the surety was in treaty with a third 
party for an arrangement under which the principal 
debtor was to relieve him from his suretyship, made 
to the principal a* promise for giving time, which 
was without consideration, and not binding, and the 
surety thereupon discontinued his treaty with the 
third party : Held, that the creditor did not thereby 
lose his remedy against the surety. Tucker y. Laing, 
2 Kay & J. 745. 

TRADE MARKS [vol. 8, p. 126].— /n/ancribn— 
Piracy of trade mark — Fraud. — We have before 
noticed the subject of trade marks (voL 3, p. 126), 
and we may now add that the remedy in cases of 
taking anoUier person's trade mark is founded on 
the firaud committed by the person so using it, 
thereby falsely representing that the article on 
which the trade mark is placed has been made by 
the person whose trade mark is used. There is no 
property in a trade marky but a person may acquire 
sudi a right in respect to it as to say, that nobody 
else shall use it. A.'s trade mark placed on goods, 
is an announcement to all the world that the goods 
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are made by A. No man has a right to state a 
falsehood, and commit a fraud ; therefore, nobody 
but A. has a right to make that representation. If 
A. has, by the use of a particular, mark on goods, 
fixed in the minds of the customers in any market 
the opinion that goods so marked are of A.'8 manu- 
fiuiture, nobody but A. has a right to use that mark, 
and palm off a surreptitious article [upon a pur- 
chaser. And so it is put by Lord Hardwicke in 
Blanchard v. Hill (2 Atk. 485), which was a suit for 
an injunction to restrain the defendant from using 
the mark of the Great Mogul, which the plaintiff 
alleged to be his own mark, granted to him by the 
Cardmakers' Company, under their charter. Lord 
Hardwicke refused the ii^ unction on several 
grounds, stating, among others, that it was not the 
single act by the defendant ;^f using the same mark 
that would entitle the plaintiff to a remedy ; but 
doing it with a fraudulent design to put off inferior 
goods by this means, or to draw away customers 
from the plaintiff. These remarks will explain the 
following decision, it being borne in mind that the 
princi^e applicable thereto is, as above stated, that 
a man has no property in a trade mark, but he has a 
right to prevent anybody else from using it so as to 
attract custom, which otherwise would flow to himself: 
— C, the plaintiff, an alien amt, manufactured, in his 
own country, certain goods, which he distinguished 
by a peculiar trade mark. The goods obtained consi- 
derable reputation, both in his own country and in 
Tarious other foreign countries, and also in some 
British colonies, but it was not shown that any of 
such goods had ever been even introduced or imported 
into England. The defendants were in the habit of 
manufacturing in and selling in this country goods 
similar in appearance, and with an exact copy of the 
plaintiff's peculiar trade mark. Some of these imi- 
tative articles where sold, and used abroad in coun- 
tries where the'plaintiff^s goods had obtained a repu- 
tion: Held, that the plaintiff was entitled to an 
ii\junction restraining the defendants from copying 
or imitating the trade mark.. The CoUins Company 
V. jBrown, 3 Jur. N. S. 929. 

TRUSTEE AND CESTUI QUE TRUST.— 
Breach of trust—Duty of trustee [vol. 2, pp. 810, 370]. 
— The cases of the liabilities of trustees newly ap- 
pointed, for the continuance of the improper invest- 
ments of their predecessors, deserve especial notice. 
In the case of Dix v. Burford (19 Beav. 409), the 
trust-funds devolved upon a trustee who was in an 
infirm condition, and the negligence consisted in the 
trustee not doing that which the testator himself had 
not done. The Master of the Rolls held, that the 
trustee was guilty of a neglect of duty. He said, 
*' the moment Yells accepted the trust it became his 
duty to take proper steps to prevent his co-trustee 



alone receiving the money." In the following case 
it appeared that in 1847 C. obtained a judgment 
against S. This judgment was not registered by C. 
Upon the marriage of C.'s daughter, in 1849, this 
judgment, along with other moneys, was asngcd to 
H., upon the trusts of the settlement. H. took no 
steps to complete the registry, and subsequent in- 
cumbrances of S. obtained priority over it. It ap- 
peared that the attention of the trustee had been 
called to the position of the trust-fimd. The judg- 
ment was not %nally registered until the year 1854. 
The lands of S. were subsequently sold, but the fimd 
did not reach C.*s judgment, and the only remaining 
property of S. was a life estate of little value : Held, 
that H. was liable for the amount of the judgment. 
Lester v. Lester^ 30 Law Tim. Rep. 23. 

EQUITY PRACTICE. 

BILL.— WrUten UU—PrinUd hiU not JOed in Hmt 
[vol. 2, p. 344 ; 3 Id. 191].— A written biU had been 
taken off the file in consequence of the printed bill 
not having been filed in due time : this was proved 
to have been caused by a mere slip. Ordered that 
the written bill should be restored to the file, and 
that a printed copy should be received and filed as 
of the day on which the print ought to have been 
filed ; and that, notwithstanding the General Order 
of 7th August, 1862, no costs should be taxed and 
paid to the defendants by reason of the print not 
having been actually filed on that day. Ferrand v. 
Corporation of, Bradford, 21 Beav. 422. 

COSTS. — Amended bUl — Evidence on matters struck 
out. — ^Where a charge against a defendant is struck 
out by amendment, the defendant is not justified in 
entering into evidence on the subject ; and will be 
liable for the costs occasioned by such evidence being 
entered into. Stewart y. Stewart, 22 Beav. 393. 

COSTS. — Fund standing to separate account-^ 
Costs not taxed; lumping sum allov^ed. — The Master 
of the Rolls, on a petition for transfer out of court 
of a fund standing to the separate account of the 
petitioner, no other person being interested, does 
not order taxation of the costs, but allows £10 for 
costs without taxation. Gower v. ^titwell, 21 Beav. 
182. 

COSTS.— Application to Parliament.— Where an 
application to Parliament is sanctioned by the court 
the costs of it will be allowed, although the applica- 
tion fails. Be The Bedford Charity, 26 Law Joum. 
Ch. 6a3. 

DISMISSAL OF BILL lante, p. 47 ; vd. 8, 
pp. 46, 127, 398].— 116^ Order of May, 1845— 
Dismissal of biU for want of prosecution — One of 
several defendants not required to answer amendments. 
— Where one of several defendant^ is not required 
to answer to an amended bill, he is not entitled. 
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under tbe 115th Order of May, 1846, to move, at 
the expiration of fourteen days, to dismiss for want 
of prosecution, when a co-defendant is required to 
answer. Brown y. Butter^ 21 Beay. 616. 

EVIDENCE.— Sjjecid/ examiner [vol. 2, p. 223]— 
Fees. — ^The allowance to a special examiner is five 
guineas a day, and to his clerk (iye shillings a day. 
The length of the meeting makes no difference; 
the examiner is hound to giye the whole of a legal 
day. No fee is allowed for a preliminaiy perusal 
of the papers- in the cause. Payne y. Little^ 21 
Beay. 65. 

EVIDENCE OP DEATH. — iZecite/ in private 
act of Parliament. — ^As stated in the *^ First Book,*' 
p. 25, a mere recital in a statute is not condnsiye. 
In the following case, the Master of the Bolls held 
that a recital of a death contained in a priyate act of 
Parliament sixteen years old not to be sufficient 
evidence of the death. Cowell y» Chambers^ 21 
Beay. 619. , 

EVIDENCE. — Vivd voce examination — Accounts 
— Producing documents [vol. 3, p. 258]. — ^A defendant 
having brought in and vouched his accounts may be 
examined vivd voce thereupon, and may be required 
to produce documents ; but notice must be given of 
the points on which it is desired to examine him. 
Wormsley v. Sturt, 22 Beav. 398. 

INJUNCTION [vol. 3, p. 191].— Service o/notice 
of motion — Leave for, before hill fled. — Application 
for leave to serve a notice of motion for an injunction 
before biQ filed refused, but leave given to serve 
notice, with copy of bill. Simmons v. Heaviside^ 22 
Beav. 412. 

MORTGAGE. — Administration — Costs of suits 
lante, p. 47 ; vol. 3, p. 398].— The following case 
may be considered as illustrating our remarka in vol. 
8, p. 398. In a suit for adminutration, all proper 
and necessary parties are paid their costs in the first 
instance, and before the fund is administered. But 
in a suit by a mortgagee, or for the benefit of mort- 
gagees, to ascertain priorities upon an estate, or upon 
a fond which is the produce of the estate (after pay-> 
ment of such costs as may be proper to the plaintiff 
in the first instance, where all persons obtain the 
benefit of the suit), the costs of the mortgagees are 
added to their mortgage securities. Ford v. Earl of 
Chesterfield, 21 Beav. 426. 

PRODUCTION OF DOCUMENTS [ante, pp. 
47, 48, 119 ; vol. 2, p. 873 ; vol. 3, pp. 35, 398].— 
Court roUs of manor. — Under an order for production 
of documents, court rolls of a manor (as- a merchant's 
account books) are merely to be produced for inspec- 
tioUf and not to be deposited in ^e court. Carew v. 
Davis, 21 Beav. 21*3. 

PUBLIC COMPANY.— TFtiMftV«;> acts—Inler- 
loculory inquiries-^Costs.^lf the right to an order 



to wind up a company is established, the costs of 
intervening proceedings arising out of an opposition 
to the order must be borne by the respondents. 
Re The Bosworthon Mining Company, 26 Law Joum. 
Ch. 612. 

SOLICITOR AND CLIENT [ante, p. 89 j^ 
Taxation — Costs — Bankruptcy — More than a sixth off 
[vol. 3, p. 53]. — ^The assignees in bankruptcy of a 
solicitor, whose bill has been referred for taxation on 
the application of the client, must pay to the client 
the costs of the reference where more tiian one-sixth 
has been taken off the bill. Re Peers, 21 Beav. 520. 

SOLICITOR AND CLIENT.— i5fatonc« of trust 
fund not ordered to be paid to cestuis que trust — Breach 
of trust. — On ordering taxation of a bill of costs in 
respect of a trust estate, the court will not direct any 
money found due firom the solicitor to be paid to the 
cestuis que trust, for the solicitor would have no in- 
demnity against a breach of trust. Re Hallett, 21 
Beay. 250. 

.SOLICITOR AND CLlEWT.-^Taxationr— Costs— 
ifeglect to deliver bUl — Extension of time. — A solici- 
tor being ordered to deliver his bill within fourteen 
days, and on his failing to do so, a motion being made 
for the second order, and the solicitor being allowed 
further time : Held, that he must pay the costs* of 
the motion. Re Dendy, 21 Beav. 565. 

SOLICITOR AND CLIENT [vol. 3, pp. 219, 
298]. — Taxation — Several bUls, order to tax some only 
of them. — A solicitor claimed five bills of costs : Held, 
tibat an ordier of course obtained by the client for 
taxation of two of the bills was irregular. In re Law 
and Gould, 21 Beav. 481. 

STAYING PROCEEDINGS.— CoficttfTtfn/ suits 
— Consolidating — Transferring. — ^Wheretwo suits are 
instituted for the same object in different courts, the 
parties ought to apply to the Lord Chancellor to 
have them transferred to one court. If they do not, 
the court itself will make the application. Swale v. 
Swale, 22 Beav. 401. 

COMMON LAW. 

BILL OF EXCHANGE.— iSttreify — Giving time 
ReUdse of acceptor who is surety [ante, p. 123]. — ^The 
holder of a bill had notice Uiat the acceptor was 
surety for the drawer. By giving time to the 
drawer, he was held to have released the acceptor 
in equity, if not at law. The acceptor is not bound 
to use Uie giving of time as a defence at law ; but 
may, at the risk of costs, defend the action on other 
grounds, and then resort to equity for an injunction. 
Davies v. Stainbank, 6 De G. Mac. and Gor. 679. 

CONSIDERATION.— ProTOwe not to sue debtor 
— Nudum pactum. — A promise, without considera- 
tion, not to sue a principal debtor is binding neither 
at law npr in equity.^ Where, for instance, a credi- 
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tor promises to giver time on the terms of the dehtor 
paying off an arrear of interest, and paying the inte-' 
rest regularly in future, no^tn^ being thus stipulated 
to be done by the debtor which he was not already 
bound to do, there is no consideration for the pro- 
raise ; it is not binding ; and thfe court will not 
restrain the creditor from suing at law. Tucker r, 
Laing^ 2 Kay & J. 745. 

FEME COVERT.— B»7/ of exchange drawn in 
favour of [antey p. 113] — Separate estate — Notice.-^ 
As stated ante, p. 113, the fact of a bill of exchange 
being drawn m favour of a married woman is notice 
that it is in respect of her separate estate. And, 
therefore, where a bill of exchange was drawn in 
'favour of a married woman, and her husband, by 
forging her indorsement, got it discounted, it was 
held that no interest in the bill passed to the holder. 
Dawson v. Prirtce, 30 Law Tim. Rep. 60. 

GOODS SOLD ON CREDIT.— iVt«ct>a/ and 
agent — Third person -^Course of dealing — Authority to 
order, goods— ^Master and servant — Supplying servant 
with goods on credit, — ^In former times it was laid 
down that if there was. one instance of a servant 
dealing on credit, with the sanction of his master, 
that was evidence of a general authority to deal on 
credit until the authority was withdrawn. In the 
following case it appeared that the course of dealing 
for eight years between plaintiff and defendant, who 
was a jeweller, had been for. plaintiff to receive 
orders from A., the managing shopman of defendant, 
at the shop, for goods to be sent to the shop.- A. 
having absconded, and obtained goods, from the 
plaintiff in defendant's name, for which plaintiff 
brought 1^1 action against defendant : Held, that, 
there was evidence of A. being general agent of 
defendant to conduct the business of his shop, and 
having general authority to order goods. Summers 
V. Solomon, 8 Jur. N. S. 962. 

LIBEL. — Privileged communication [vol. 3, pp. 
303, 400] — Famiiy matters, — ^The following decision 
as to what is a privileged communication by one 
member of a family to another, respecting the 
character of a party who was about to marry into the 
family, was decided on the authority of Todd v. 
Hawkins (2 Mood, and Rob. 20). The plaintiff, 
being about to ipfury one E. D., the defendant (who 
was a cousin of E, D.^s)- wrote a letter to G. (who 
was sister-in-law to E. D.), stating that she had 
heard from L. (who was a cousin both of the de- 
fendant and also of E. D.) certain ii\juriou8 state- 
ments reflecting on the character of the plaintiff, and 
requesting that the statements might be communi- 
cated to F. (who was a brother of E. D.'s), or to 
E. D. herself,. in order that inquiries might be made : 
Held, that such was a privileged communication : 
Held, also, that the question of imprudence, like the 



question of excess, might be Icfi to the jury, from 
which to infer maZa fdee. Atkinson v. Congreve, SO 
Law Tim Rep. 12. 

NEGLIGENCE [vol. 8, p. 822].— Coffinon at sea 
— Transport— Order of superior officer — Ship under 
orders of Oovemment — ^No action can be maintained 
against the owners of a transport vessel, employed 
by the Government, for damage done in the execu- 
tion of positive orders of an officer of the Royal 
Navy, under whose command she was. Mr. Justice 
Willes conceived that this immunity does not depend 
upon martial law, but on the ground that persons 
acting imder such orders cannot be said to be guilty 
of negligence. Where a vessel of the Royal Navy, 
towing two transports, anchored by order of the 
Admiral, and the captain ordered the vessels in 
tow to hold on by their warps, and afterwards a 
breeze sprung up, and one of the transports, swing- 
ing to it, came into collision with another transport 
in another column, and the captain stated in evidence 
that after the order to hold on by the warps it 
would have been proper for the master of the 
transport to let go his anchor, if anything occurred 
which 'would have made it dangerous to his own or 
other ships, if he did not do so : Held, that, in an 
action against the owner of the transport for damage 
done by the collision, the judge was right in leaving 
it to the jury to say whether the master was not 
guilty of negligent seamanship in not dropfijuig his 
anchor on the wind changing. Hodgktnson v. 
Femie^ 26 Law Joum., C. P., 217. 

COMMON LAW PBACnCE. 

CHARGING ORDER {vol. 2, pp. 76—78, 824]. 
— Conditional order — Common Law Procedure Act,— 
The following Irish case upon the important subject 
of charging orders is deserving of attention, especi- 
ally in connection with what is stated in voL 2, pp. 
75, 78 ; and vol. 8, pp. 141, 180. The order made 
by a court of law under ss. 132 — 135 of the Common 
Law Procedure Amendment Act (Ireland),. 1858, 
to attach stock standing to the credit of a debtor in 
a cause in the Court of Chancery does not per se 
operate as a seizure of or a charge on the stock. 
Semble, the lodging of such an order with the Ac- 
countant-General without obtaining an order of the 
Court of Chancery does not charge the stock, 
Sembleyslso, that a conditional order does not attach 
the fund, under the Common Law Procedure Act 
A conditional order to charge funds in Chancery 
was obtained under the Common Law Procedure 
Act on the 30th of June, made absolute on the 8th 
of August, and lodged with the Accountant-General 
on the 14th of November. A conditional order to 
charge the same fund was obtained in Chancery by 
another creditor, under 3 & 4 Vic. c. lt)5, on the 1st 
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of Augaat, lodged with the Accountant-General on 
the 7th of Augast, and made absolute on the 13t)i of 
November: Held, that the creditor who had ob- 
tained the order in Chancery was entitled to the 
flind in priority to the other creditor. French v. 
Balfty 6 Lr. Ch. Rep. 63. 

BANKBUFTCT. 

CERTIFICATE [ante, p. 9^1, — Unauthorised 
dealing with customer's money, and with securities held 
as director or as broker, — ^The following is one of the 
numerous cases of appeal 'respecting the grant of a 
bankrupt's certificate^ A broker, who was a director 
of and broker to a company, which had been ordered 
to be wound up, received at a time when he was 
insolvent an order from a customer directed to him, 
and to a partner who he knew or believed to be 
dead, to buy a sum of Sardinian stock. The broker 
contracted with L. for the stock, and received the 
price fit>m the customer as for himself and hiS^ 
deceased partner. He did not pay L. for the stock, 
but allowed him interest for three months, and 
applied the money to his own purposes. Immediately 
before his adjudication of bankruptcy he sold a 
debenture of die company to A. for the amount due 
upon it, without requiring any money for the four 
years* interest which was also due, and with the 
money paid L. part of the money the price of the 
stock, and gave him a bill for the remainder, and L. 
then transferred the stock. to the customer. The 
broker had previously privately appropriated this 
debenture to the safety of the customer, and when 
he sold it had no authority from the customer for so 
doing. The broker became bankrupt upon a trader 
debtor summons, issued by the official manager of 
the company, and received from one of the commis- 
sioners a first-class certificate, with protection ; but, 
upon appeal, the Lords Justices, for the above and 
other misconduct, discharged the order and sus- 
pended the certificate for five years, without protec- 
tion . for seven weeks, both from the date of the 
judgment. Exp, Wryghte, re Mark Boyd, 26 Law 
Joum., Bank. 83. 

CERTIFICATE [anU, p. 96].— Fa&i/fcarfon of 
hooks — Refusal of certificate. — One of the commis- 
sioners had reflised a bankrupt any certificate or 
protection on three grounds : reckless trading, frau- 
dulent incurring of debts, and fiilaification of books. 
On appeal, the court confirmed the refusal of the 
certificate, upon the latter ground alone, without 
giving any judgment on the other two ; but granted 
protection, if the unconditional co^sent of the 
opposing creditoifs were given. Exp, Knight, re 
Knight, 26 Law Joum., Bank. 57. 

EXECUTION [vol. 8, pp. 227, 808].— Certt/fcate 
B. a. {ante, p. 126 ; vol. 3, pp, 186, 22S']— Refusal 



of protection, what, — By sec. 267 of the Bankruptcy 
Consolidation Act, the court, after refusing protection 
to the bankrupt, may grant a certificate in the form 
in the Schedule B. a., which shall have the effect of 
a judgment until the grant of the bankrupts certi- 
ficate ; and the assignees or the creditor to whom, 
according to such certificate, the bankrupt shall be 
indebted as therein mentioned, may thereupon issue 
and enforce an- execution against the body of such 
bankrupt. In the following case, it appeared that 
the bankrupt's last examination was adjourned sine 
die, with protection for two months : Held, that it 
was, by necessary implication, a reftiiBal of protection 
after that time, and that the bankrupt not having 
applied to have his protection renewed, the court 
must grant the certificate B. a. to a creditor who 
had proved his debt. Exports Scarih, re Rochefort, 
30 Law Tim./Rep. 12. 

PUBLIC COMPANY [ante, p. 117].— m«An^. 
up Umited company , [see vol. 8, pp. 176, 177] — 
Dissentient shareholders — Adjoummeni of petition — In- 
junction — Receiver, — ^The following case arises on the 
Winding-up Clauses of the Joint-Stock Limited Liabi- 
lity Act, 1856 (see 8 Law Chjon. pp. 176, 177). If a 
petition be presented by a director of a company for 
the purpose of having it wound up in bankruptcy 
under the Joint-Stock Companies Act, 1856, and in 
opposition to the wishes of a lai^e body of share- 
holders who have in vain applied for an opportunity 
of investigating the accounts, the court ¥rill adjourn 
the hearing of such petition to enable such i^are- 
holders to investigate the matters alleged in the 
petition,' and the actual state of the company's 
affairs, with a view of coming to an arrangement 
with the creditors, and so prevent the necessity of 
winding up the company ; and will in the mean 
time, under sec. 84, restrain actiohs brought by 
various creditors against the company, and appoint a 
receiver of the estate and effects of the company. 
A shareholder in a company registered ais " limited,^' 
who has paid up the full amount of his shares, is a 
"contributory" within the definition contained in 
sec. 65 of the Act, and has an mteVest in the estate 
and affairs of the company suiOScient to entitle him 
to present a petition for winding it up. Exports 
Jones, re The Royal Surrey Gardens Company 
(Limited), 80 Law Tim. Rep. 11. 

PUBLIC COMPANY.— Z:i77ii7€(/ company, loind- 
ing up [ante, pp. 97, dS^^-Joint- Stock Companies Act, 
1856 — Petition by contributory — Voluntary winding up 
— Jurisdiction ofcouft to make winding-up order after 
special resolution to wind up, and liquidator appointed 
—Charges of misconduct, how made — Amendment of 
petition — Absent metnbers, with notice bound by acts 
done at general meetings, — Section 69 j>f the Joint- 
Stock Companies ^ct, 1856, enacts, that " any ap- 
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plication to wind ap 9 company shall be by petition, 
to be presented by a creditor or a contributory," in 
certain cases. By sec. 102, the circumstances are 
stated under which a company may be wound up 
voluntarily — that is, ^* whenever the company, in 
general meeting, has passed a special resolution for 
that purpose." By sec. 84 a special resoltition is 
defined, and it is required to be confirmed by a 
miyority of the shareholders present at a subsequent 
meeting, held at an interval of not less than a month 
from the date of the first meeting, and of which 
notice has been duly given. Such resolution, when 
so confirmed, becomes absolutely, binding on the 
whole body of shareholders of the company. The 
consequences of a voluntary winding up are that 
the shareholders themselves appoint the liquidator, 
who, by article 7 in sec. 104, is to have all the 
powers thereinbefore vested in official liquidators, 
and which he may exercise without the intervention 
of the court. Then, in order to protect the credi- 
tors, who have no right to attend the meetings, it is 
provided, by sec. 105, that the voluntary winding 
up of a company shall not prejudice the right of any 
creditor to institute proceedings for the purpose of 
having the same wound up by the court. But the 
act contains no analogous clause to protect the 
interests of contributories. The powers of the of- 
ficial liquidator are defined by sec. 90, which also 
applies to the liquidator appointed under a voluntary 
winding up. Section 19 of the Joint-Stock Com- 
panies Act, 1857 (20 & 21 Vic. c. 14), enacts, that 
^^ where a company is in course of being wound up 
voluntarily, and proceedings are taken for the 
purpose of having the same wound up by the court, 
the court may, if it thinks fit, notwithstanding that it 
makes an order directing the company to be wound 
up by the court, provide, in such order, or in any 
other order for the adoption of all or any other of 
the proceedings taken in the course of the voluntary 
winding up ; it may also, instead of making an order 
that the company should be altogether wound up by 
the court, direct that the voluntary winding up 
should continue, but subject to such supervision of, 
and with such liberty for creditors, contributories, or 
others to apply to the court, and generally upon 
such terms, and subject to such conditions as the 
court thinks just." This 10th sec. intended to remedy 
the inconvenience or injury that arose under the provi- 
sions of the act of 1856, by the Court of Bankruptcy 
stepping in when the company was all but wound 
up voluntarily^ and undoing all that had been done. 
A shareholder and contributory in a joint-stock 
company is entitled to present a petition for an order 
to wind it up in bankruptcy, notwithstanding he 
attended a special meeting, and took part in a special 
resolution for winding up the company voluntarily. 



and for the appointment of a liquidator for that 
purpose, such special resolution not having been 
confirmed as required by sec. 34 of the Joint-Stock 
Companies Act, 1856, until the day ailer the petition 
had been presented. The jurisdiction of the court 
in such a case is not ousted by the circumstance of 
such special resolution having been passed, unless 
confirmed before the petition was presented, although 
the liquidator appointed by the shareholders is pro- 
ceeding with the winding up. In a petition pre- 
sented by a contributory for a winding-up order, if 
it be intended to charge the directors directly with 
firaud, some notice of the proposed charges should be 
introduced into the petition in an intelligible form, 
so that the directors may know what they have to 
answer. The simple statement in the petition that 
the petitioner was dissatisfied with their conduct, is 
insufficient to Justify charges of particular mis- 
conduct ; but under the particular circumstances of 
the case, leave was given to amend the petition. K 
notice of a general meeting of a company be properly 
given to the shareholders, and the meeting be duly 
advertised as required by the act, the resolution of 
the majority of the shareholders attending such 
meeting, however small in number, will bind the 
company, and the number of shareholders attending 
the meeting is immaterial. Exp» Danielle re The 
London and West of Ireland Fishing and Fish Manure 
Company, 30 Law Tim. Rep. 66. 

CBIMINAL LAW. 

PAUPER.— Orcf^r of removal^Appeal [vol. 8, 
pp. 232, 382] — Next practicable sessions — Depositions 
— Mandamus, — ^In Reg. v. The Justices of Surrey 
(2 New Sess. Cas. 155), Wightman, J., said (p. 159), 
^' As a reasonable time must be given to the appel- 
lant parish to determine whether they will appeal or 
not, and due notice of the grounds of appeal must be 
given to the respondent parish, it might be impos- 
sible to appeal to the very next sessions consistentiy 
with those preliminary conditions, and it has there- 
fore been determined that the term 'next sessions* 
means the next practicable sessions — that is, the 
next sessions that are consistent in point of time 
with enabling the appellants to make due inquiry 
and give the requisite notices." In the following 
case, it appeared that an order of removal was made 
on the 6th September, and served on the 10th. On 
the 20th the clerk to the appellants sent a letter to 
the respondents, statmg that the pauper was settied 
in P., a^d adding, '* I shall on these grounds appeal 
against your order." On the 26th September the 
appellants applied for the depositions, which- were 
received on the 30th. On the 7th October, the 
appellants gave a formal notice of appeal for the 
''next quarter sessions." At the sessions on th 
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16th October the appellants did not enter and 
respite the appeal, and the respondents applied for 
costs, which were refused. On the 20th October, 
the respondents remored the panper. On the 2.drd 
December, a fresh notice of appeal and grounds 
were seryed for the Epiphany Sessions. At these 
sessions the justices refused to hear the appeal. On 
^plication for a mandamus to the justices to hear 
the appeal : Held, that the appellants ought to have 
entered and respited the appeal at the October 
sessions, which were the next practicable sescuons ; 
and the mandamus was refused. Reg. v. The Justices 
of Peterborough^ S Jur. N. S. 887. 



DEBATING SOCIETIES. 



The BiBMDffOHAM La.w Studbmtb* Socisrr. 

October U, 1857.— lfoo< Point, No. 238. 

A sheriff's officer, by virtue of a writ of capias^ 
breaks open a defendant's house, and arrests the 
defendant. Is such arrest yalid ? 

Taking the leading case on this snijeet, Semayne's 
ease, reported in Vol. I. of Smith's leading cases. 
The first resolution is thus stated — that the house of 
every one is to him as his castle and fortress, as well 
for hii defence against ii\jury and violence as for his 
repose. The third resolution : In all cases when the 
King is party, the sheriff (if the doors be not open) 
may break the party's house, either to arrest him or 
to do other execution of the King's process, if other- 
wise he caAnot enter ; but before he breaks it he 
ought to signiQr the cause of his coming, and to 
make request to open the doors. The fourth 
resolution : In all oases when the door is open, the 
sheriff may enter the house, and do execution at the 
suit of any subject,' either of the body or of the 
goods ; and so may the lord in such case enter the 
bouse and distrain for his rent or service. The case 
itself finally resolved: That it is not lawfiil for the 
sheriff, on request made, and denial, at the suit of a 
common person, to break the defendant's house to 
execute any process at the suit of any subject, and 
for the reasons therein ihlly stated. 

That ** every man's house. is his castle '' is a 
maxim well understood when individually applied or 
viewed in relation to the political rights of English- 
men ; but this privilege is after all a limited one, 
and liniited during such time only as no crimimal 
offence is offered to the State, and his citizenship 
continues unimpaired. 

The question oik the moot point was raised from a 
consideration of the cases on the subject, which 
point to a distitiction between the case of an illegal 



entry by the sheriff for the purpose of levying a writ 
of Ji, fa, ; and the situation of the sheriff under 
similar circumstances, seeking to arrest the defendant 
on a ca. «a. In the former case, it ij said, that the 
sheriff breaking an outer door to do execution is a 
trespasser by the breaking, and yet the execution 
which he theii doeth in the house is good. This we 
have on the authority of the Year Book of 18 Ed. 
4 ; Pasch. 4 ; Bacon's Abridgment Execution (N.) ; 
Goudonin v. Lewis, 10 A. and E. 120; Percival v. 
Stamp, 23 L. J. R., Ex., 26 (but see Tates v. 
Delamayne, Trin. Term, 17 Geo. 3, where an 
execution against the goods was set aside on the 
ground that the outer door had been illegally broken 
open). The negative of the moot point is supported 
by Hodgson v. Tonning, W. W. and D. 53; 
Eerbey v. Denbey, 1 M. and W. 336, which 
rendered the sheriff, not only liable in trespass for 
the illegal entry, but also in damages for the assault 
on defendant ; and see also Hunland's Case (Dyer, 
185), Robinson v. Yewens (5 Ex.), and Barratt v. 
Price ^9 Bing. 566), and- the elaborate review of the 
authorities by the several judges in the recent case 
of C«ooper v. Lane, on appeal to the House of Lords. 
By the afBrmitive it was contended that the law 
must be the same, whether goods are seized under a 
Ji. fa,, or the debtor under a ca, sa., relying on a 
dictum of Bramwell, B., who says : "If the seizure 
of goods be lawful after an illegal entry by the 
sheriff, why not the body?" It was also submitted 
that the privilege involved in the maxim referred to 
was merely intended' to shelter the individual from 
violence, and oppression from without, and was 
never intended to shield him from the just demands 
of his creditors, and when confirmed by process in 
the hands of the sheriff; and that the continuance of 
such a rule is a breach of justice to the creditor, an 
incentive to dishonesty on the part of the debtor, 
and totally inconsistent with the views expressed by 
several eminent judges. It was replied in the 
negative, that the distinction in principle between a 
seizure of goods and that of the person is at once 
obvious i as in the former case no personal injury 
is inflicted, while in the latter case the defendant is 
deprived of his liberty guaranteed by the law when 
in his domestic sanctuary ; that in the case of an 
execution agamst goods there is no analogous iigury, 
and therefore, to estabUsh a new principle when no 
authority can be found to support it, would be, 
indeed, arbitrary; and that, supposing the principle 
extended, collusion between the execution creditor 
and sheriff would follow for the purpose of malicious 
arrests, and thereby produce gross irregularities in 
the execution of writs. 
The meeting was unanimous in the negative. 

A. Fbbedat, Corresponding Secretary. 
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GSKBRAL MBKTnfQ OP THE LaW STUDENTS* 

Mutual Correspondinq Societt, 



'' Union 18 Strength.** 

Dear Sir,— The following plan, which I heg to 
submit for your consideration, is by no means a 
novel one, and its principle must have struck many 
of the members besides myself; indeed, it is the 
obviousness of the want which has led me to take 
the matter in hand, and to hope for the support of 
the members in it. 

The scheme which is at present proposed, though 
necessarily far from perfect in detail, is, that a 
meeting shall be held at Birmingham, early in the 
month of December next; that there shall be a 
dinner, for which the tickets shall be 10s. 6d., 
including wine and dessert, at which our indefatigable 
secretary, Mr. Oilman, has consented to preside ; 
and that all solicitors and articled clerks, whether 
members of the Society or not, shall have the privilege 
of taking tickets ; and that such meeting shall take . 
place annually. 

The Society has heretofore consisted rather of 
several separate societies in the form of sections than 
of one united body, and the object of these meetings 
is pre-eminently to give the members an opportunity 
of becoming personally acquainted ; of giving the 
society the benefit of suggestions for its. improve- 
ment, which it would otherwise lose :• and generally 
to hear and talk over the prospects and affairs of 
the Society. 

At the present time, Jwhen the attention of the 
profession generally is drawn to the subject of " legal 
education," it behoves all law students (who are the 
persons most interested in the subject) to prove by 
their united action that they are fully alive to its 
importance, and to oppose any scheme which they 
may consider obnoxious to their interests, and it is 
confidently expected that at the proposed meeting 
this subject will* have the earnest attention of all 
gentlemen present, and that measures will be taken 
to carry out the conclusions to which the meeting 
may arrive. 

The detfuls of the plan have necessarily been 
omitted^ as they will depend in a great degree upon 
the suggestions which I hope to receive from the 
members on the subject, but the whole plan will be 
submitted to them in ample time to make their ar- 
rangements. 

I have therefore earnestly to request .that you 
will inform me at your earliest convenience, whether 
you wiU be able to attend the proposed meeting, or, 
if unable to do so, whether you will take a ticket for 
the purpose of supporting the project — a consider- 
able outlay being necessary in carrying out the pre- 
liminaries. 



Allow me to suggest that a meeting of all the 

articled clerks in your town be convened on the 

receipt of this circular, when the subject can be 

discussed, and an agreement made to form a party to 

attend the meeting. 

I am, &c., 

Isaac Walker, Prov. Hon, See* 

Burslem, Staffordshire, Oct. 10, 1857. 

%* All communications to be addressed to Isaac 

Walker, Church-street, Burslem. A speedy 

answer is particularly requested. 



ARTICLED CLERKS. 



Due Service under Articles — Qualificaxioh 
OF Articled Clerks. 

The following was omitted from our last, and is a 
continuation of pp^ xv, xvi : — 

Sufficiency of seruice under articles, — ^The copnci^ 
have had under their consideration several ques- 
tions from time to time on the mode and sufiiciency 
of service of articles of clerkship, where the clerks 
have been engaged in other business than that of 
the attorneys to whom they are articled, such as 
agents to insurance companies, or holding appoint- 
ments as coroners, clerks to magistrates or boards 
of guardians. These questions are properly within 
the province of the examiners, to whom the parties 
have been referred ; and they have been reminded 
of the 12th section of the 6 & 7 Vic. c. 73, which 
enacts " that the clerk must, during the whole term 
of service, be actually employed by the attorney to 
whom he is articled in the proper business, practice, 
or employment of an attorney or solicitor.'* 

QuaUfication of articled clerks, — Questions have 
also been raised regarding the qualification of 
articled clerks to be admitted on the roll of attor- 
neys : — Ist, whether a master of arts could be ad- 
mitted, after three years' service, like a bachelor of 
arts or a bachelor of laws, under the 6 & 7 Vic. c. 
73, s. 7. This point has been decided in the nega- 
tive by a judge at chambers ; 2nd, whether a gentle- 
man in deacon's orders could be articled, examined, 
and admitted on the roll of attorneys and solicitors. 
There is no statute or decision expressly on the 
subject ; but as deacons cannot be called to the bar, 
lior become proctors, the question will be submitted 
to the court when the candidate applies for examina- 
tion and admission. 



' Pleadings — Admission by implication, — ^In Cooke V, 
Blake (1 Exch. 220), Parke, B., in delivering the 
judgment of the court (p. 237), sud, ** When, in a 
pleaiding, one of several material and traversable 
averments is denied, the others are admitted in that 
suit ; and therefore, in a case in which it is averred 
that one was seised granted, the denial of the grant 
would seem to admit the seisin in fee.'^ 
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The Birminoham Law SruDENTiB* Sogixtt. 
October 28, 1867.— 3foor Poii?/, No, 234, 

Can a purchaser of an equity of redemption, 
paying off a first incumbrancer, keep the charge 
alive for his own benefit as a protection against 
subsequent incumbrances. 

The principle iixYolved in this point is of very 
extensive application, not only with regard to persons 
possessing limited interests in estates, but pArticii* 
larly as it. affects the privities of different iacum- : 
brancers by way of mortgage. As the -doctrine of 
merger is. intimately blended with the questlop 
discussed, we may as well note its' function' in this* 
instance, and nothing can be clearer than this — that 
when the purchaser of an estate discharges an 
incumbrance, the legal estate by which such charge 
is supported, becomes, in legal language, drowned in 
the absolute fee of the owner. This I take to becti 
leading element in the case : very well ; then, what 
are the facts and cases viewed in connection with the 
moot point. In Toulmin v. Steere (8 Mer. 210), I 
find, where a purchaser of an equity of redemption 
pays off the first mortgage, and takes a reconvey- 
ance, that the debt so discharged wiU merge as against 
other incumbrances. So in Parry v. Wright (5 Russ. 
142), where a third incumbrancer, having notice of 
the second mortgage, bought the estate, and the first 
niortgagee reconveyed to a trustee for the purchaser 
in fee, the second mortgagee was held to become the 
first incumbrancer. In the case of Mocati v. Mur- 
gatroyd (1 P. Wms. 892) the mortgagee of a ship 
had returned the bill of sale to the mortgagor, who 
was thereby enabled to re-mortgage different parts of 
the ship to other persons, and the first mortgagee 
acquiesced therein^. He afterwards took a release of 
the equity of redemption. It was held that the 
subsequent mortgages should be preferred to his. 
See also Grenvold v. Marsham (2 Cha. Ca. 170) ; 
Squire v. Ford (9 Hare 47) ; Otter v. Vaux (25 L. 
J. R., C, 734) ; on appeal, 26 L. J. R., C, 128 ; 
and Spencers Equity, vol. 2. 

These cases are direct authorities for showing 
that^ where one purchases an equity of redemption, 
he cannot set up a prior mortgage of his own, nor, 
consequently, a mortgage which he has got in 
against subsequent incumbrances of which he has 
notice. The affirmative of the question was very 
ably argued and spoken to by several of the mem- 
bers with considerable ability, relying much on the 
apparent hardship it would inflict on an innocent 
purchaser if not allowed the benefit of keeping alive 
any charge he might choose to get rid of. Many 
cases were quoted, but they (certainly did nqt reach 
the principle contended for by the affirmative. It 



was held in one case, Watt v. Symes (21 L. J. R. C. 
713), that a purchaser of an equity of redemption, 
who paid off first mortgage out of the purchase* 
money, might, having shown an intention of doing 
so (by a contract for that purpose), stan^ in the first 
mortgagee's place against the next incumbrancer; 
and the case of Forbes v. Moffatt (Tudor's Leading 
Cases, 763) was relied on. At any rate, the case 
now stands. t&//ii5to, and is open to a positive deci- 
sion 6n;the. subject- The negative speakers argued 
thusT-rJthereis no hardship in the case, as the pur- 
chasi^ buys with his eyeaopen, with a knowledge of 
iilcumbxances ; and if he discharges one, he must be 
presumed to knoH that he is clearing the estate, and 
making way for the next incumbrancer, who instantly 
becomes the first mortgagee. Again, whatever '\'iew 
equity may, take as to the mortgage-money so paid 
off remaining, a charge for the benefit of the pur- 
chaser, it is quite clear that at law the legal estate 
of the mortgagee is inerged in the purchaser — 
ergo^ how is the charge to be supported ? And, 
again^ it is well settled, that when a purchaser takes 
an estate, iie accepts it subject to all the equities and 
conditions atfecting snchr estate when in the hands of 
the vendor ; and, in conclusion, that, if the affirm- 
ative is correct, the owner of an estate might become 
his own mortgagee, which is a condition of things 
at variance with the common principles of reason, 
law, or equity. 
The meeting decided va, the negative. 

November 11, 1867.-~Aroor Pointy No, 235. 
A mortgage deed contains an attornment of te- 
nancy by the mortgagor to the mortgagee. Does 
this render the deed liable to a lease stamp ? 
' Wh^n we consider the numerous instances of an 
attornment of the above nature, and the question as 
to the necessity of a leas6 stamp having been more 
than once raised, we are naturally led to investigate 
the reasons in favour of and against the proposition, 
in order, if possible, to extinguish our doubts on the 
subject. The first point that suggests itself to the 
mind is, whether a mortgage deed, containing an 
attornment of tenancy, is subservient or anciUary.to 
the general intent and object of the deed; or 
whether, in the next place, Uie subject-matter of the 
attornment is distinct from, and inconsistent with, 
t) .e main intention ; but before we fiotice the argu- 
ments, let us take the rule upon this subject as laid 
down in Phillips on Evidence, p. 445 : ** If the in« 
terest of the parties relates to one thing which is the 
subject-matter of the instrument, or, in other words, 
if the instrument ilffects the separate interests of 
several, and there is a community of the same subject- 
matter as to all parties, there a single stamp will be 
sufficient ; but where the parties have separate in^ 
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terests in the subject-matters, there ought to be a 
separate stamp for each party/' 

For the affirmative it was argued, that the mort- 
gagor being in contemplation of {aw tenant to the 
mortgagee, there is an absuitlity in^ constituting the 
relation of landlord and tenant by an express clause 
to that effect ; that the deed in such case has a 
double object, for it not only proposes to the mort- 
gagee the repayment of his principal and interest, 
but it also creates a rent ; that the attornment is in 
itself a re-demise to the mortgagor, and as a new 
estate at law, and springing from the mortgagee, 
requires a second stamp. It was also submittedf 
that where the object is ancillary to the general 
intent of the deed, that a second stamp is unneces- 
sary. The case of Walker y. Giles and Tort, 18 
L. J. R., C. P., 823, was discussed. In'that case it 
was. treated as doubtful, whether an agreement in 
the mortgage deed, that the mortgagor should be 
tenant at will to the mortgagee at a certain rent, 
with power of re-entry by the mortgagee, rendered 
a lease stamp requisite. It was not necessary to 
decide the question, as the deed was, as a mortgage, 
exempt from stamp duty under the Building So- 
cieties Act, and bore a £b unappropriated stamp; 
but Maule, J., seemed to think, that the re-demise 
would only be a part of the security ; and see Doe 
T. Croft and Another v. Tidbury,23 L. J."R.,C. P., 
67. 

In the negative it was contended, that the usual 
clause in a mortgage, giving to the mortgagor a 
power to hold possession until default in payment at 
the period stipulated, operates as a re-demise, and 
would, therefore, if the reasoning of the affirmative 
is correct, require a lease stamp as much as an at- 
tornment ; indeed, more so, for if the mortgagor 
makes defkult, then he becomes a tenant at will, 
notwithstanding the attornment, and is liable to 
ejectment at any time — a state of things not very 
consistent with die nature of a lease, which involves 
a term certain, ascertained, and known. Again, the 
rent fixed by the attornment clause is intended as an 
additional guarantee for the due payment of the 
interest, the mortgagee then being, of course, in a 
position to distrain on non-payment thereof; and, 
by parity of reason, that the claim to a double 
stamp is shout as logical as it would be to apply the 
same argument to the covenant to pay the principal 
and interest, or to contend that the receipt on the 
back of the mortgage requires a* stamp. The scope 
and aim of the parties is the great consideration, 
and that is the security of the mortgagee ; and the 
attornment clause is simply incidental to, and a por- 
tion of, that security/ A deed of assignment of an 
attendant term for the mortgagee requires, of course, 
•niy a deed stamp, and no additional duty will be 



payable if the assignment is contained in the mort- 
gage deed ; and here, it may be as well to obserre, 
that if, on the sale of on estate, part or the whole 
of the purchase money is raised by loan, and the 
estate is conveyed to die lender subject to redemp- 
tion l>y the purchaser, the ad valorem duty on sales 
to the full amount of the purchase money, and the 
ad valorem duty on mortgage to the amount of the 
sun/ borrowed, will be both payable; and Lord 
Denman, in Hartwright v. Fereday, 12 Ad. and £« 
796, where a deed containing a transfer of stock and 
a release of lands was held not to require two 
stamps, observes, ** We find no provision in the Act 
(speaking of the 55 Greo. S), except in conveyances 
by way of sale, that when a deed operates on several 
subject-matters in several ways, it shall have several 
stamps ; and, in the absence of any such provision^ 
we think that one stamp is sufficient." 

With the exception of Walker v. Giles, we have 
no direct case on the subject, and therefore the deci- 
sion (which was in the affirmative) still leaves the 
question open for further discussion. 

A. Ferbdat, Corresponding Secretary. 



VENDORS AND PURCHASERS, 



PUBLIC COMPANY. —Agreement hy {finte, p. 
129 j — Vendor and purcTuuer — Specific performance — 
Representations by agents of a pubUe company — Duty 
of solicitors dealing with companies, — ^The following 
propositions merit the serious attention of every 
practitioner who may have any transactions with 
public companies. The fiusts appear ante^ p. 129. 
Semble, it is a breach of duty in a solicitor, for which 
he may justly be blamed, if in dealing with a pub- 
lic company he places the smallest reliance, on any 
representation of any agent of the company as to 
its future acts. A solicitor, dealing with a public 
company, ought never to be satisfied with anything 
than the most solemnly execute agreement of the 
company. The court cannot, when called on to 
decree specific performance of any agreement, direct 
any act to be done whereby the agreement itself, 
if not already legally binding, can be made so. 
Therefore, in a shockingly dishonest case, where 
an agreement had clearly been come to by a public 
company, but was not made out a|id executed in the 
statutory' form (there being no agreement, ngned 
by two tlirectors, ante, p. 129), the court could not 
make the directors sign it, and dismissed the bill ; 
although, if they had signed the agreement, spe- 
cific performance would have been decreed. The 
Leominster Canal Company v. The Shrewsbury and 
Hereford Railway Company^ 8 Jur. N. S. S)S1. 



Dec. 1, 1867.] 



tHE LAW CHRONICLE. 



IBS 



EDUCATION OF ARTICLED CLERKS. 



If we may judge from the number of letters we 
have receiyed, the intimation that the Council of the 
Incorporated Law Society have presented a memorial 
to the jndges for the institution of an examination in 
languages, history, geography, arithmetic, and book- 
keeiHng, has created quite a ferment among articled 
clerks — ^most unnecessarily, we think, as the suppo- 
sition entertained that this will be extended to the 
clerks now under articles is groundless. Such an 
injustice is not likely to be perpetrated, and we, 
therefore, think it unnecessary to publish the^com- 
munications we have receiyed. Putting aside this 
groundless fear, what do the articled clerks say to 
the proposition? To us, it appears to be intended 
as a measure of exclusion, and one, therefore, which 
must needs be beneficial to those who have been so 
fortunate as. to be articled prior to the institution of 
the examination. Is it, however, desirable to have 
a measure which will act as one of exclusion? Is it 
or not opposed to the spirit of the day, so far as 
regards throwing open employments to- all rafaks? 
or is it to be considered as a proper measure by 
which the status of the profession is to be raised in 
public estimation, and as in accordance with the cry 
of the day for competitive examinations ? These 
and many other questions which the proposition 
gives rise to, will have hereafter to be considered. 
Another one of great importance will be the effect 
on the other branch of the profession — ^the barristers. 
Will not the distinctions now existing between the 
two branches of the profession gradually disappear, 
as solicitors are raised in intellectual position, and in 
the estimation of the world? The effect of the 

f 

institution of the examinations has been very 
wonderful; the solicitors as a body are now very 
much superior to what tliey were twenty years ago, 
and will not the new measure have the effect of 
raising them still more ? And will not that render 
the distinction between the barrister and the soli- 
citor unnecessary ; and is that a desirable consumma- 
tion for either barrister or solicitor ? 

Putting aside, however, for the present the 
ulterior effects of the proposed plan, let us see what 
it is the Council of the Incorporated Law Society 
propose. The language of their report is as fotllows : 
" The Council some time ago received suggestions 
for extending the requirements at the examination 
of candidates for admission on the roll ; and in their 
previous reports they stated the conclusions at which 
they had arrived — ^namely, to recommend to the 
judges to authorise an examination either before or 
during the articles of clerkship, or before admission, 
for the purpo9e of ascertaining that the candidates 
possessed an adequate knowledge of the Latin and 



French languages, and of English history, geography, 
arithmetic, and book-keeping. A memorial to this 
effect has been prepared.*' The subject has been 
noticed by our contemporaries — the Law Times and 
the Solicitors* Journal — and we propose to state some 
of their views. One important point is, wJien should 
the intended examination take place : before or tiftet 
the articles are executed? We have no hesitation 
in saying that it should be he/ore the party is allowed 
to enter into the articles. The writer in the Law 
Times agrees in this, saying : — ^^ We are wholly, and 
without reserve, as without misgiving, for an educa- 
tional test, and that of a very stringent kind, for all who 
contemplate practising as attorneys and solicitors. 
But we deny that any such test, except of a very in-^ 
sufficient nature, can be employed properly except 
before service under articles begins to run. After 
that date, and up to the days of final professional 
examination and admission, the articled clerk ought 
to give all the time that can be spared from neces- 
sary and reasonable relaxation to the. exclusive study 
of the different branches of the profession which he 
proposes to practise. It would be monstrous and 
absurd — as a correspondent in our last week^s im- 
pression (^Law Times, p. 45) very sensibly shows— 
that, when a young man may fiurly suppose that he 
has done with ochool and school studies, and when . 
he has been devoting himself manfully for several 
years to far more arduous and pressing pursuits, he 
should be called on for the exhibition of accomplish- 
ments which the lapse of time, and a totally dif- 
ferent course of discipline, must necessarily have 
clouded and lessened. Such a proposition is not 
only opposed to common sense, but to the latest 
philosophy of education as adopted at the universities, 
where, for several years, the principle has been 
recognised aiid practised that there are certain cycles 
of study, which are naturally consecutive and gradu- 
ating upwards, but which^ although strictly related to 
each other, are not to be treated as contemporaneous. 
Thus, at Oxford, under the new system, classics 
occupy an undergraduate in his first phase ; histories 
in his second ; science and divinity in his latest and 
consummate phase. Formerly fdl were mingled; 
and, at the end of three or four years, the strongest 
head,, and the best memoria technica — which by no 
means included necessarily the subtlest or most 
versatile minds — gained the palm. It is this system, 
which our first universities have discarded on mature 
reflection, which we fear that the Incorporated Law 
Society seeks to introduce into the schools of the 
profession ; and it is against this system that we feel 
bound to enter our protest. 

*' It must, therefore, be assumed, aijcl held firmly, 
that a general education test can be applied properly 
and fairly only be/ore the commencement of the law 
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students* articles. Let us start, therefore, with the 
assumption that there is, as undoubtedly there ought 
to be, a matriculation examination for articled clerks, 
according to the analogy of that which is undergone 
by undergraduates at Uie best colleges of our uui- 
Tersities, before their names can be entered on the 
college books. The next practical question is, what 
is to be the substance and style of such, an examina- 
tion ?" 

Then co:nes the question, are those persons who 
hare not been blessed with a ^* classical " or even a 
good " commercial *' education to be excluded from 
becoming solicitors? This is a point of some diffi- 
culty ; but we rather incline to the opinion that if a 
test be imposed, all candidates should be subjected 
to it. The only real point with us is, should such 
an examination be instituted at all ? if so, then, for 
the sake of the whole profession, let it be universal. 
The non-cxomincd members would tlirow a taint on 
the wbole, because it is impossible for the public to 
know whether or not any particular individual lias 
undergone an examination. We find, however, that 
our views are not shared by others ; thus the writer 
in the Law T^mcs says : — ** But we have to do witli 
a second doss, not less meritorious, and certainly not 
less able, although less favoured by early circum- 
stances. Tliis is that strong, sensible, encrp:ctic, and 
often consummately distinguished body wlio cither 
enter the profession early in life without the advan- 
tages of * regular' education, or work their way 
upwards into it late in life^ sometimes — ^let it be 
spoken with all respect, honour, and admiration for 
them — ^firom the desk of the copying clerk, or even 
from the lower drudgery of the office, to the point 
whence the favoured aristocracy of the profebsion 
starts. These are the privates and non-commis- 
sioned officers of the profession who claim to take 
rank and fight still upwards by the side of commis- 
sioned subalterns: and Heaven forbid that their 
claim should be either wholly denied or granted, except 
under proper conditions. The investigation in this 
case is one of n very delicate, and roust, at times, be 
of a very painful kind. But the duty of tbe Incor- 
porated Law Society is marked out clearly bythe 
general sense of the profession. It is the chief and 
strict duty of the society to admit none, even to the 
probationary grade, unless he give satisfactory cer- 
tificates that he possesises the essentials of ability, edu-. 
cation, gentlemanly feeling, and character. 

'^ In this case it is clear that it would be unjust and 
cruel to think of applying the test which has been 
recommended for the first class. What does the 
sharp copying clerk, who wins his articles by the 
refiipect and gratitude of his principal, know of ^ Latin 
or French,' or even of * English history and geo- 
graphy?' In ^arithmetic and book-keeping' he 



would probably shoot far ahead of his aristocratic 
competitors at the matriculation examination: but 
unless he were to spend months, or even years, of 
the spare evenings of his adult life to pick up school- 
boy knowledge, he would be plucked to a dead 
certainty by a board of examuiers. Yet already be 
is probably familiar with the practice of the courts ; 
already he has dipped into text-books of principles ; 
and perhaps for years he has worthily sustained, as 
managing clerk, tlie chief burdci. in his priucipaVs 
office. Is he to be shut out from the higher walks 
of the profession for sucli ffimsy deficiencies? For- 
bid it every power and principle of common sense ; 
of common right and public interest. If such a 
principle were sound, it is probable that a good third 
of the iiiost efficient and respectable members of the 
profession ought to be struck off the rolls at once 
for incompetency. 

*^ What, then, is the education test in this case? 
Look at the class, and study the qualities which 
make it respectable and usefiil. Their principles 
and manners are often those of gentlemen : ihere 
is essential No. 1. Their intelligence, quickness, 
adaptability to all classes of business, and actual 
knowledge of law and practice, phice their fitness foi^ 
the higher branches of the profession beyond dis- 
pute. The prominence of these qualities is the index 
of the test sought. Analyse them, and they will be 
found to include, as actual acquirements, in addition 
to those already named — considerable knowledge of 
things, often of a scientific kind — of recent history, 
aiid actual political and social questions, with much 
fi itency of speech — no small merit in everj' lawyer — 
and a very sufficient grammatical fiicility of com- 
position. 

" On all these matters, with arithmetic adUhitttm, 
these gentlemen must be frilly and strictly examined 
before they con bo properly admitted to their articles. 
Alere lK>ok-knowledge, extrinsic to that of a profes- 
sional kind, must not be expected from them ; but 
a far more sufficient and comprehensive test may be 
fitly and stringently applied. This is the English 
essay, which, after all, we affirm to be the best and 
fundamental test of general fitness in every case, and 
.in both classes. We affirm confidently, and without 
reserve, that a man who can write a grammatical, 
sensible, clear, and concise essay of his own genuine 
and original composition, on any ordinary subject of 
political, philosophical, literary, or legal interest, in 
a fluent and legible hand, may 'be passed safely 
through the foremost barrier of the profession as 
sufficiently * educated ;' although he do not know the 
Greek characters, and cannot construe a sentence in 
a Latin delectus or in a French primer ; although 
his knowledge of history be confined to the general 
events of the reign of Queen Yictoria ; and his views 
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or geography be limited to obscure impressions that 
the face of the earth has been divided, rather arbi- 
tral lly, into four quarters. His future clients may 
langh at his ignorance, but will not be worse served 
for it." 

In a si(bseqnent article, it is said : — ** But there still 
remains a question on which we cannot come to so 
clear and decided an opinion : indeed, we are in 
doabt how to deal with it. There is a class of men 
who have by long years of industry qualified tliem- 
selves for the p'rofession, save by the possession o^ 
the preliminary knowledge to be required. They 
have otherwise given the pledges of character, which 
that preliminary test was designed to secure. *It is 
hard, almost to injustice, that they should.be for- 
bidden the prizes they have won. We admit that 
these are exceptional cases. The msyority of those 
who so enter the profession have not obtained it by 
any other merit than working gratuitously for a 
master too* pfoor or too avaricious to pay them cash, 
and who so supports his office at the cost of his pro- 
fession. Au indiscriminate admission would be worse 
than an indiscriminate rejection. 

*^ Bat may not such meritorious cases he treated 
as exceptions ? Why should not a power be vested 
in some authority — the judges, or the Incorporated 
Law Society — ^to dispense with the preliminary exa- 
mination, on being satisfied that in sA\ other respects, 
especially in character for honour and honesty, the 
candidate is unimpeachable? I^t not this be a 
matter of course, but a great favour conferred only 
after rigid inquir}' and upon tlie best evidence." 

The Solicitors' Journal considers the subject of 
legal education in a much wider view than the mere • 
examination in classics and history, &c. It boldly 
urges a competition on the part of articled clerks 
with the bar in legal knowledge, suggesting an 
education in common for the two branches of the 
profession, by permitting clerks passing a certain 
voluntary examination to atteiid the lectures given 
in the inns of court. Is this desirable? If the 
object be to amalgamate the two bodies, it is a 
step in the right direction; but is such an object 
expedient ? The writer says : " Undoubtedly^ con- 
sidered in itself, it is a matter of very slight impor- 
tance that a certain number of young men should 
receive instruction in the hall of an inn of court, 
instead of in the building of the Incorporated Law 
Society. But surrounding circumstances can give 
an importance to even less things than this. The 
attendance of students from both branches of the 
profession at the same lecture might mean nothing \ 
but at the present time, and in the present crisis of 
the relation between the two branches, it would be 
indicative of a good deal. We are exactly in that 
position now when small things tell — when, to use 



a homely saying, a straw will show which way the 
wind blows, l^hat some change in the relation 
between the two branches of the profession will 
come, is *quite evident ; but no one can say what 
the change will be. We are not luepfired to express 
an opinion in what exact direction the change ought 
to be made. In a country like England we cannot 
discuss die balance of expediency without reference 
to the traditions, the usages, and even the preju- 
dices of large portions of society. But one thing 
is evident : if the two branches of the profession are 
to be placed on a footing of greater equality, what 
will effect this will be that common opinion places 
the representatives of the lower, as men of thought, 
learning, and general education, on a level with the 
representatives of the higher. What persons who 
wish to effect a change require is, a safe ascertained 
instance to which they caii confidently refer. Now, 
it would be an argument of real weight, and, what 
b exceedingly important, of a weight easily appre- 
ciated by every one, if it were in the power of a 
solicitor to point to the &ct, that there were, at any 
rate, some of his own body who received exactly as 
wide and as high a legal education as th^ first men 
at the bar. Socially, also, it would not fail to raise 
the status of solicitors if it were known that it was 
always open to them to be classed with the bar 
during the period of study. On the other hand, the 
bar could not fail to reap some advantage from the 
introduction of their new associates. The students 
intending to practise as solicitors would generally be 
men who would afterwards hold a prominent place in 
their own profession ; and if anything could diminish 
the suspicion and reality of undue nepotism, it would 
be that the most eminent solicitors, by receiving 
their higher education in common with cotemporary 
barristers, should have learned not only where merit 
lies, but in what merit consists. 

** It is possible .that apprehensions might be enter- 
tained lest the institution of such a scheme should 
introduce a division into the lower branch itself. 
Solicitors might regi'et that there should be any 
arbitral^ divi:iion drawn between members of their 
own ranks, and countenance given to the supposition 
that some portion of the body was higher and better 
educated than the rest. It is impossible to deny 
that those who chose to put themselves through the 
course we have suggested, would show that they 
were willing to submit to more trouble, and undergo 
a more solid preparation for their future duties, than 
those who refused or were not able to do so. And 
sl^netimes there might be some sort of injustice done 
to individuals in this way ; and persons who were 
anxious and able to go through the course might be 
prevented by circumstances from doing'so, and have 
an inferiority imputed to them which was quite 
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imdeserred. This is true, and it is an imperfection 
which attaches to the plan ; but it is an imperfection 
which also attaches to every scheme of education 
that is more than rudimentary. Since the Law 
Society have established the system of giving prizes 
and certificates of merit, they have introduced an 
educational division between the foremost and the 
less successfiil of their candidates. And the inequa- 
lity reaches further back than the limits within which 
educational systems can operate. The students who 
would feel qualified to seek at a comparatively 
early age a high legal education, would necessarily 
be persons who would long have eivjoyed many 
advantages. It would be indispensable that they 
should have such an acquaintance with either Latin 
or French as would imply that they had been 
fortunate enough to be taught well and early. The 
only reason why a special examination would be 
advisable before this class of students was admitted 
to attend the lectures of the inns of court, would 
be, that it would be absurd to expect that even the 
minority of articled clerks could have received a 
preliminary education sufficiently good to enable 
them to feel at home in the lecture-room. The 
division, therefore, already exists, and must exist. 
Some students in their early life are more fortunate 
and more forward than others. It can be no hard- 
ship that this should be recognised formally, if the 
recognition is likely to prove beneficial to the 
general body, to which the more and the less 
fortunate alike belong." 

In connection with this subject of the preliminary 
examination, we may state that at the late meeting 
of the " National Association for the Promotion of 
Social Science," the subject of legal education was 
discussed, and that at the last meeting of the Metro- 
politan and Provincial Law Association some papers 
were read and discussions took place as to status and 
education of solicitors. In the one read by the 
secretary — »' On the rise and progress of attorneys 
and solicitors as a professional body," by Mr. J. O. 
Watson, of Liverpool — the writer recommended 
that every articled clerk should undergo an exami- 
nation at an earlier stage ; that public lectures on 
law should be established in all the principal towns, 
a certificate of having attended a certain number of 
courses, before admission to practice ; and that the 
law prohibiting an attorney or solicitor having more 
than two articled clerks should be abolished. 

The chairman read the next paper^ "The 
establishment of an educational qualification for 
attorneys," by Mr. J. P. Aston, of Manchester. 
The writer argued that there was a great need for 
Boitething more than professional education for 
attorneys, and that the three sources to which some 
might look for this improvement were the Legis- 



lature, the administration of the law, and attorneys 
themselves. But, in fiict, attorneys must look to 
themselves ; their united efforts would be necessary, 
and the law associations were the best media for 
those efibrts. The mode of procedure would vary 
with the position and feeling of the particular asso- 
ciations ; but there were some things that appeared 
capable of general application. Amongst these, 
every law association should seek to establish in 
connection with itself a junior association for articled 
clerks ; an indispensable qualification for admission 
being the adducing of evidence of the applicant 
having undergone a certain amount of general edu- 
cation, the details being left to each parent associa- 
tion. Some acquaintance with classical literature, 
with mechanics, with general history, and especially 
the history of our own country, and of its constitu- 
tion and laws, would seem requisite; and in the 
various districts appropriate difierences would no 
doubt be made, in accordance with the peculiarities 
of each. {The connection between the parent and 
the junior associations should be real, not nom* M ; 
and occasional meetings should be held for disc ss- 
ing subjects of interest. Mr. Aston offered numerous 
suggestions for the carrying out of his ideas. 

It having been previously agreed to discuss these 
three papers conjointiy, the discussion was now 
proceeded with. It was extremely miscellaneous, 
and, after more than an hour had been consumed, 
Mr. Field urged that something should be done to 
give to the whole a practical result. He saSd that 
60 long since as 1852 there were referred to the 
Incorporated Society several points, of which two 
might be taken as the most important: — First, a 
preliminary examination before admission, which 
was, no doubt — although there had been no direct 
communication to that efiect — ^under consideration. 
The second was almost equally important — the 
substitution for one final examination, which would 
lead to a great deal of pure " cram," of a aeries of 
examinations, each final in itself, which would lead 
to constant reading upon the part of articled clerks, 
they going before the examination just when they 
were really acquainted with any one of the points of 
examination. Several resolutions, followed by 
amendments, were proposed, as the best mode of 
securing action ; but, in the end, the following, 
proposed by Mr. Field, and seconded by Mr. Heelis, 
mayor of Salford, was adopted : — ** That t!be com- 
mittee of management be requested to seek a con- 
ference with the Council of the Incorporated Society, 
and that, if they should deem it necessary, they do 
take further steps for accomplishing the objects of 
those resolutions " [of 1862]. 

We suppose all articled clerks will approve that 
part of the recommendation which refers to the 
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establishment of junior associations for articled clerks^ 
a measure which we have for so many years advo- 
cated ; and in connection with this we may refer our 
readers to another part of our publication, . where 
they will find a letter from Mr. Isaac Walker, 
proposing a meeting at Birmingham of the articled 
clerks, with the indispensable dinner, to consult upon 
measures for the welfare of the whole body of articled 
derka Mr. Walker informs us that as the attention 
of law societies and the profession generally has 
been for some time and is at the present time more 
tiian ever alive to the subject of legal education, it is 
thought that as article^ clerks themselves are them- 
selves the' principal parties concerned in the matter, 
it is but right that they should have a voice in the 
matter, and give the profession an opportunity of 
hearing their view of tbe subject, and that a meeting 
of articled clerks in the manner proposed is the 
best way of getting their opinion on the subject. 



COURSES OF LAW STUDIES. 
{Continued from p. 149). 

Difference between law and mathematics. — There is 
this difference to be observed between the two 
sciences of law and of mathematics^ that in the latter, 
in which the reasoning is always upon lines and 
angles, which are self-evident, we reason from the 
cause to the effect; while the propositions them- 
selves are of a nature to succeed each other, so that 
the preceding are regularly the key or due to those 
which follow. In the law, on the contrary, the 
order of our reasoning is usually the reverse of this. 
We reason from the effect to the cause ; and, far 
from having the traces of their connection before us, 
as in a series of mathematical investigations, we have 
necessarily to deduce each required . prindple, or 
point of law, from materials of information dispersed 
through the whole circle of the science, and, not 
unfrequently, to supply the intermediate links of a 
long chain of implied reasoning, in order to prove 
that their application is legitimate. 

Blackstone's notions of laws in general* — But to 
return ; since the question is now of Blackstonie^s 
Commentaries (anto, pp. 78, 148), considered not 
merely as an elementary treatise, in which inaccu- 
racies would be venial, and professional misconclu- 
sions of no serious consequence, but in the widely 
different, and far more important character, of an 
institute for educating and forming lawyers ; I object, 
in the first place, to those half-explained metaphy- 
sical distinctions, contained in his introductory 
chapter, upon the nature of laws in general. He tells 
us, that " the law of nature is the will of the Supreme 
Being, founded in the relations of justice, that 



existed, in the nature of things, antecedent to any 
positive precept; and, being coeval with mankind, 
and dictated by God himself, that this is of course 
superior in obligation to any other.^' Secondly, that 
^* the precepts of the revealed law are of the same 
original widi those of the law of nature, and their 
intrinsic obligation of equal strength and perpetuity." 
And, thirdly, that ^^ the revealed law is of infinitely 
more authenticity than that moral system which is 
framed by ethical writers, and denominated the 
natural law ; because the one is the law of nature, 
expressly dedared to be so by God - himself— the 
other is only what, by the assistance of human 
reason, we imagine to be that law ; and, since we 
are not as certain of the latter as of the former, that 
they are, therefore, not of equal authenticity, nor to 
be put in competition together *' (1 Bl. Com. Introd. 
pp. 39, 42). 

Bldckstone superficial^ defective^ mistaken, jnc. — ^It 
is not, however, upon the ground of objections like 
these, that I presume to contend against the pro- 
priety of commendng the study of the law by reading 
and common-placing Blackstone^s Commentaries. A 
distinction may be fairly taken between the intro- ' 
ductory matter, which is but inducement to the 
proposed course of study, and that which is properly 
the substance of it. But if the substance itself is 
infected with the same discolonrings ; if the manner 
of instrnction is superficial, and the niaterials defec- 
tive ; if conclusions of science are often misconceived, 
and points of practice mistaken or misrepresented, 
these are strong arguments (and I rdy upon the 
subjoined examples for the proof of what I advance), 
that this is no institute for educating and forming 
lawyers! ' I must solicit the patience of my readers, 
if I expose these details of legal investigation with 
somewhat more than unprofessional minuteness. 
Assertions against public opinion require to be 
maturely weighed, and ought to be well supported. 
That I may not, however, make this a more tedious 
task than is necessary, I will endeavour to confine 
myself to those examples alone which are the most 
easy to be understood, and to be as brief as the 
nature of the subject will allow in the consideration 
of them. The argument may be dull, but the dis- 
cussion is interesting. 

Releases, explanation of. — Let us take, for example, 
the explanation which is given in Blackstone, of 
releases. Releases are defined to be a spede's of 
conveyance which may enure either — 1, per elargir 
le estate, as from the remainder-man or revenddner 
to the particular tenant; or, 2ndly, per mUter le 
estate, as between coparceners or joint-tenants ; or, 
Srdly, per mitter le droit, as from disseisee to dis- 
seisor ; or, 4thly, per extinguisher le droit, as from 
disseisee to the lessee of disseisor; or, 6thly, by 
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way of entry and feoffrnetU^ as from disseisee to one 
of two disseisors (2 Bl. Comm. 324). 

Digtinctian between relecue of right and extinguish' 
ment. — ^Now, I have three priacipal objections to 
make to this exphmation of releases. The first is^ 
that it does not point out the proper distinction 
between a release per mitter U droits and a release 
per extinguisher le droit ; viz., that in the former cdse 
the releasee can, but in the latter that he cannot, 
hold out every other. For example, a release per 
mitter le droits is where the releasee can hold out 
every other. The release of the disseisee to the 
disseisor is of this description. And so it is if A., 
disseised by B. and C, releases to B. For B. shall 
now hold out C. In the same manner as if A. had 
regularly entered upon B. and C. as he might have 
lawfully done, -and thei^ made a separate feoffment 
to B^ But if A. is disseised by B. who infeoffs C. 
and D., and afterwards A. releases to one of them, 
this is a release per extinguisher le droit of A. for the 
benefit of the two feoffees equally ; for the one to 
whom the release is made cannot hold out the other. 

Release to one of two disseisors and to one of two 
feoffees of disseisor. — ^The different operation of a 
release when made to one of two disseisors, and to 
one of two feoffees of a idisseisor. is to be explained 
by the distinction which the law takes between a 
defective title and no title at all. For when the 
party has a defective title (not having the possession 
by his own wrong), the law protects him in the 
possession until he is lawfully evicted by the rightful 
claimant. But with respect to those who have no 
title at all, it is otherwise. Thus, if A. is disseised 
by B. and C, the disseisors have only a naked 
possession, unaccompanied with even the shadow of 
the right of possession ; and, consequently, if A. 
releases to one of them, it operates as a feofiment to 
the releasee, precisely in the same manner as if A. 
had actually revested his former estate by his entry, 
and then granted, with livery of seisin, to the releasee 
(see Co. Utt. 275 b, and note 240). But where 
there are joint feoffees, and the disseisee releases to 
one of them, it operates for the benefit of each 
feoffee indifferently, because the feoffees have colour 
of title (Co. Litt. 194 b, 275 a, and note 239). For, 
originally, no tenant could make a feoffment witliout 
the lord's license ; and when the lord consented to 
the alienation, the only form of conveyance was by 
livery of seisin, which was a public act, and to which 
the ceremonies of homage and fealty were also 
necessary. There was, consequently, in this case, a 
colourable title or presumption of right, but in the 
other case there was no pretence of any right or 
title at all (Co. Litt. 264 a, and note 208). 

Release to lessee of disseisor, — Upon the same prin- 
ciple as before referred to, if the disseisee releases to 



the lessee of the disseisor, this also is a release per 
extinguisher le droit of the disseisee, and of which the 
reversioner, as well as the lessee, shall have advan- 
tage. For they have both of them but one estate in 
law, and, therefore, the confirmation of the particular 
estate is equally the confirmation of the reversion. 
And so it is if a patron is usurped upon by two, and 
afterwards releases to one of them. It operates, by 
way of extinguishment, for the benefit of both 
equally; because the admission and institution are 
quasi a legal adjudication of the title. 

Release where Hiere is a right of entry ^ and where 
not. — ^There is a further distinction to be taken 
.between the operation of releases per mitter and 
vester le droits and those per extinguisher le droit: 
viz., that in the former ekse the releasor is supposed 
to have a right of entry, and in the latter not. To 
this rule, however, there are some exceptions. For 
example, A. was disseised by B., an infant, who 
made a feofiment to C, and afterwards C. died 
seised, and the land descended to his heir, D., B. 
being still an infant. No#, in this case, A.'s entiy 
was taken away by the descent ; but B., the infant, 
might either enter, or have a writ of dum fvit infrh 
cUatem^ or a writ of right, before their abolition. In 
the mean time, if D. obtains a release from A., and 
afterwards B. brought a writ of right (before its 
abolition) he should have been barred by the release 
firom A. to D. For in a writ of right, the question 
was of the mere right, and the words modo et formd 
prout are words of form only, and not of substance. 
And thus the original disseisee, having more mere 
right than the demandant, might have granted a 
release which should have enured per mitter and 
vester that light in the releasee, notwithstanding he 
had no longer a right of entry. (Co. litt. 278 b). 
Since the 3 & 4 Will. 4, c. 27, when a person ceases 
to have a right of entry, his right of action is grone ; 
indeed, the act extinguishes his right, and transfers 
the estate to the person who has gained a title by 
possession (9 Jur. 414 ; 1 Dru. and W. 268 ; 8 Id. 
388 ; Browell, 21). 

Releases per mitter le droit, and extinguishment.-^ 
Secondly, I apprehend that the releases which are 
here described (no. 3), per mitter le droit j and (no. 5), 
by way of entry and feoffment, are not exactly 
different species of releases, but only one and the 
same species, differing no otherwise than in .circum- 
stance. For every release which operates by way of 
entry and feofifment is in fact a release per mitter le 
droit ; and if the disseisee releases, whetlier to one 
disseisor alone, or to one of two disseisors, it operates 
equally, in both cases, per mitter and vester le droit 
of the disseisee, and by way of entry and feoffiAent ; 
that is to say, the releasee has the same title in both 
cases as if the disseisee had actually revested his 
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former estate by his entry, and afterwards made a 
feofiinent with livery of seisin to the releasee, and 
he shall now hold out every other. And, thirdly, I 
object that there is another distinct species of release 
of which* no notice whatever is here taken ; namely, 
a release per extingyisher le estate; as from the 
grantee of a rent charge to the owner of the land, 
or a release of the services from the lord to the 
tenant, or a release of common of pasture, &c. 1[Co. 
Litt 280 a, 807 b). If the lord sells the freehold of 
the inheritance of the copyhold to another, and 
afterwards the copyholder releases to the purchaser, 
this also is a release per extinguisher le estate^ and the 
copyhold interest becomes extinct (1 Leon. 102, 
Wakeford*8 case). 

Release of title,— The release of a title,' as used in 
contradistinction to a droUj has also its peculiar 
operation; for this enures only by way of extin- 
guishment. Suppose, for instance, A. infeoffs B. 
upon condition, and afterwards the condition is 
broken, and afterwards B. is disseised by C, and 
afterwards A. releases to C. A.'s release shall 
enure by way of extinguishment ; so that if after- 
wards B. enters upon C, as he may lawfully do, he 
shall hold the land discharged of the condition (Co. 
Litt 277 b). But supposing a droit to have been 
released, under the same circumstances, it would 
have enured for the reasons already mentioned, not 
per extinguisher^ but per mitter and vester^ or, which 
has been shown to be in effect the same thing, by 
way of entry and feoffment And as of a titie of entry 
for condition broken, so it is of all other tities, by 
escheat, by forfeiture, &c. 

Distinction between right and title. — There is a 
distinction, in law, between n. right and a titie pro- 
perly so called : for, in the first place, rights are 
indifferently by descent or purchase ; but tities, on 
tiie contrary, though subsequentiy completed by 
the entry, or other act of the party, are always vested, 
in the first instance, by act and operation of law. 
Of this kind is a title of dower, title of entry for 
condition broken, titie by escheat, by mortmain, and 
so forth (Co. Litt. 215 b). Secondly^ a right 
includes not only a right for which a writ of right 
would have loin, but also any title or claim by force 
of a condition, mortmain,, or the like, for which no 
action was given by the law, but only an entry (Co. 
Litt. 265 a). And hence it is said, that every right 
is a title, but every titie is not a right ; that is to 
say, not such a right for which an action will lie (Co. 
Litt. 345 b, 347 b). Again, in the case of a right, 
the entry of him that hath the right might, prior 
to tiie 3 & 4 Will. 4, c. 27, s. 39, have been taken 
away by a descent ; but in the case of a title it was 
otherwise (Co. Litt. 240 b). Another general 
^tinction is, that rights are transferable, whether 



by release or otherwise ; but tities, on the contrary, 
are not transferable (Co. Litt. 214 a ; see 8 & 9 Vic. 
c. 106, s. 6). 

Releases of estates and rights, — ^I have ventured 
to offer these few remarks, upon the nature of the 
operation of releases, by way of specimen of the sort 
of loose, inaccurate, superficial Idnd of professional 
instruction which is to be picked up firom Black- 
stone's Commentaries. The apparent propriety with 
which he distinctly enumerates the five several 
species of releases, leaves us no room to suspect that 
anything material has been omitted. And yet, 
when we come to make the application of what we 
know upon the subject, we find our* ideas unsettied, 
our information incomplete . and unsatisfiictory ; and 
more particularly so, from no notice being tiJcen of 
the distinction between releases of estates and of 
droits; a most important distinction, and which 
pervades the whole doctrine of the law of releases. 

Of the distinction between releases offMates and of 
droits, — The release of an estate is, where there is 
already a vested estate at the time of the release 
made, both in the releasor and tiie releasee, and 
privity between the parties; that is to say, the 
releasee's estate must be immediately derived out of 
the releasor's estate, so that the two estates, to- 
gether, make but one and the same estate in law. 
But the release of a droit is, where the releasor's 
estate has been previously divested or turned to a 
right, as in the case of abatement, intrusion, dis- 
seisin, discontinuance, or deforcement ; and, conse- 
quently, where no privity is required, nor indeed 
can, from the nature of the case, exist between them 
(Co. Litt. 266 a. Ibid. 275 a). By the 3 & 4 WUl. 
4, c. 27, s. 39, no descent cast, discontinuance or 
warranty after the 31st December, 1833, shall toll 
or defeat . any right of entry or action for the reco- 
very of land. Rights of entry and rights of action 
are now co-existent and defeasible only by lapse of 
time. 

Leases by husband seised in right ofunfe.-^AB for 
example : if A. seised in fee, in right of his wife B., 
makes a lease, for forty years, to D., and afterwards 
A. dies, and afterwards B. releases to D. generally, 
this is the release of an estate^ and operates jter 
elargir le estate of D. from a chattel to a freehold. 
But if A. being so seised, makes a lease for life to 
D. and afterwards A. dies, and afterwards B^ re- 
leases' to D. generally, this is the release, not of an 
efttale, but of a droits and operates per extiugavOier le 
droit of B. in confirmation of D.'s lease for life, and 
also of the reversion which is in the heir of A. 
Why? Because, in the first instance, the lease was 
not void, but voidable. It divested not the estate of 
the wife ; but, on the contrary, until avoided, it 
binds her estate. For the husband, who made the 
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lease, had the jus possessionis^ or right of possession 
of. the inheritance in the right of his wife, and now, 
the husband being dead, the possession of the lessee 
of the term is, in construction of law, the possession 
of the wife as tenant of the freehold, ont of which 
the term' is derired. It may be here observed that 
a lease is considered as a corenant real, that binds 
the possession of lands into whose hands soeyer it 
comes,- if the lands be not evicted by a superior title ; 
yet the termor has not the freehold in him, but 
holds the possession as bailiff of the freeholder, 
nomine alieno^ by virtue of the obligation of the 
covenant (see the note 188 to Co. litt. 249 a). 
But it is a maadm of law; that the estate which I 
may defeat by my entry, I may equally make good 
by my confirmation (Co. Litt. 800 a) \ and, there- 
fore, the wife, upon the death of the husband, as 
above-mentioned, may confirm the estate of the 
lessee for years if she will, and not only by her 
express, but also by her implied confirmation, as by 
acceptance of rent, or any other act by which she 
tacitly admits the lessee to be her tenant. The 
acceptance of the rent is a sufficient declaration, that 
it is her will to continue the lease, for she is not 
entitled to the rent, but by the lease (see the note 
117 to Co. litt. 215 a). It follows, that the release 
from B. to D. is, in its first operation, an implied 
confirmation of D.*a estate; and, secondly, being 
made generally, it operates per elargir son estate^ 
from a ch&ttel to a freehold. Indeed, in a note in 
Saunders (see vol. 8, case 82, n. 9) it is suggested, 
that there is no privity between tbe wife and the 
lessee of the husband (but see 1 Bac. Ab. 802; '8 
Bac. Ab. 805; Plowd. 187; and Cro. Jac. 832). 
The lease was not void by the death of the husband, 
but only voidable, and now being made good by the 
confirmation of the wife, the law supplies the 
required privity between the parties (cee Co. Litt. 
272 b). But, in the latter examplei, in which the 
husband is supposed to have leased to D. ** for life,** 
he has thereby divested or displaced the wife^s 
estate, and turned it to a droit. He has also created 
a new reversion "in fee," which upon his death 
descends to his heir-at-law ; and the wife could not 
avoid these estates by her entry at the common law, 
but only under the statute (Eti>.t. 82 H. 8, c. Sd ; 
and see Co. Litt. 297 b, 826 a, 888 b, 889 b). By 
the 8 & 4 Will. 4, c. 27, s. C9, no discontinuance after 
the 81st December, 1833, takes &way or defeats any 
right of entry or of action. 

Qualification of releases. — ^There is also a further 
distinction to be obecrved between releases of estates 
and of droits ; viz., that the release of an estate 
admits of being qualified at the will of the releasor. 
Tlius, the lord may release his seigniory to the 
tenant of the land, whether in fee, or in fee tail, or 



for life, or for term of years. But the release of a 
droit admits of no such qtudification*; for, if released 
but for an hour, it is extinguished for ever (Co. 
Litt. 274 a, 280 a). 



RECENT STATUTES (20 & 21 VIC). 

{Continued from p. 164.) 
(By an accident the heading at p. 154 states the 
recent statutes to be the " 19 & 20 Vie.,** instead of 
" 20 & 21," which subscribers will ^\epae to alter.) 

Joint-Stogh Banexno Companies Act, 1857 
(20 & 21 Vic. c. 49). 

This is a very important statute in relation to 
banking companies, and a3 it will for the future be the 
law by which they are regulated, we shall give it 
in extensoy prefacing, however, a short statement of 
its provisions for the guidance of our readers. It 
repeals the 19 & 20 Vic. c. 47, s. 2 (the Limited 
Liability Act, 1846), so far as it relates to banking 
companies, but in other respects, except as otherwise 
provided, it incorporates that act and the previous 
one of 1856, and no existing or future banking com- 
pany is to be registered as a limited company (s. 8). 
Every banking company consisting of seven or more 
persons, and formed under the 8 Vic. c. 118, or 10 
Vic. c. 75, shall, on or before the 1st of January, 
1857, register itself as a company under this act 
(sect. 4). The penalty for not so registering is — 
first, that the company shall be incapable of suing, 
but not of being sued at law and in equity ; secondly, 
no dividend 'shall be payable to a shareholder ; 
thirdly, each director or manager incurs a penalty 
for every day that the company is in defiiult, of X5, 
recoverable and applicable by any person to his own 
use. No other penalty can be imposed (sect. 5). 
Banking companies consisting of seven or more 
persons with a capital of fixed amount divided into 
shares of fixed amount, which also carry on business 
legally, and are not required to be registered under 
the act, may avail themselves of its privileges at 
any time by the consent of a majority of share- 
holders (sect. 6). This registration will not afiTect the 
previous liabilities and rights of the company and its 
members as shareholders (sects. 8, 9). New banking 
companies may be formed by seven or more persons 
registering themselves under the act as a company other 
than with limited liability ; but the shares of sirch com- 
panies must be severally not less than of the value 
of £100. Not more than ten persons can form 
a banking partnership unless registered as a company 
under the act (sect. 13) ; and the company^s affairs 
may at any time be investigated by inspectors 
appointed by one-third in niunber,and value at least 
of the shareholders (sect. 14). K a banking com- 
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pany be registered inadvertently as limited, any 
creditor or. member of the company will be entitled 
to an order for winding it up on proof of ita regia- 
tration aa limited ; and in such a case the members 
will be liable as in ordinary cases as contributories 
with unlimited liability for the debts of the company 
and the costs of winding it up (sect. 17). 

The following is the act itself, except the preamble, 
which recites that it is expedient to amend the law 
relating to copartnerships and companies carrying 
on the business of banking, and hereinafter included 
under the term ^* banking companies :" — 

PrelimirMry. 

Sec. 1. Short title. — This act may be cited for 
all purposes as "The Joint-Stock Banking Com- 
panies Act, 1857.*' 

2. Joint-Stock Companies Acts to be incorporated 
tcith this, act, — The Joint-Stock Companies Acts, 
1856, 1857, shall be deemed to be incorporated with 
and to form part of this act. 

Registration of existing Banking Companies, 
8. Sect, 2 of 19 Sr 20 Vic, c, 47, repealed. -^The 
-2nd section of ths Joint-Stock Companies Act, 
1856, shall be repealed so fiur as relates to persons 
associated together for the purpose of banking, 
subject to this proviso, that no existing or future 
baling company shall be registered as a limited 
company. 

4. Banking companies required to register under 
this act, — ^Every banking company consisting of 
seven or more persons, and formed under the acts 
following, or either of them, that is to say — 

(1.) An act passed in the eighth year of the reign 
of her present Majesty, chapter one hundred 
and thirteen, and intituled " An act to regulate 
joint-stock banks in England ;" 
(2.) An act passed in the tenth year of the reign 
of her present Miyesty, chapter cevcnty-five, 
and intituled **An act to regulate joint-stock 
banks in Scotland and Ireland ;" 
shall, on or before the Ist of January, 1858, regis- 
ter itself as a company under this act. 

5. Penalty on neglect to register, — If any banking 
company hereby required to register under tliis act 
makes default in dregistering on or before the said 
Ist of January, 1858, then, from and af\er such day^ 
until the day on- which such company is registered 
under this act, the following consequences shall 
ensue (that is to say) : 

(\,) The company shall be incapable of suing 
either at law or in equity, but shall not be 
incapable of being made a defendant to a suit 
either at law or in equity : 
(2.) No dividend shall be payable to any share- 
holder in such company.: 



(8.) Each director or manager of the company 
shall for each day during which the company 
is in default incur a penalty of £5, and such 
penalty may be recovered by any person, whe- 
ther a shareholder or not in the company, and 
be applied by nim to his own use : 
nevertheless such default shall not render the com- 
pany so being in default illegal, nor subject it to any 
penalty or disability, other than as specified in thii 
section. 

6. Banking companies permitted to register under 
this act, — Any banking company, consisting of seven 
or more persons, having a capital of fixed amount, 
end divided into shares also of fixed amount, legally 
carrying on the business of banking previously to 
the passing of this act, and not being a company 
hereby required to be registered, may at any time 
hereafter, with the .assent of a minority of such of 
its shareholders as may have been present in person, 
or in cases where proxies are allowed by the regula- 
tions of the company, by proxy, at some general 
meetiug summoned for the purpose, register itself 
aa a company other than a limited company under 
this act, and when so registered all such provisions 
contained in any act of Parliament, letters patent, 
or deed of settlement constituting or regulating the 
company, as are inconsistent with the Joint-Stock 
Companies Acts, 1856, 1857, or with this act, shall 
no longer apply to the company so registered ; but 
such registration shall not take away or affect any 
powers previously enjoyed by such company of 
banking, issuing notes payable on demand, or of 
doing any other thing. 

7. Existing companies not to pay fees, — ^No fees 
shall be payable in respect of the registration under 
this act of any banking company existing at the time 
of the passing of this act. 

8. Registration under this act not t(f affect chligations 
incurred previously to registration, — ^The registration 
under this act of any banking company existing at 
the time of the passing of this act, and hereby re- 
quired or authorised to be registered, shall not affect 
or prejudice the liability of such company to have 
enforced against it or its right to enforce any debt 
or obligation incurred, or any contract entered into 
by, to, with,' or on account of such company, pre- 
viously to such registration, and all such debts, 
obligations, and contracts shall be binding on the 
company when so registered, and the other parties 
thereto, to the same extent as if such registration 
had not taken place. 

9. Saving of liabilities of persons holding shares 
before registration under act, — Every person who at 
Qt previously to the date of the registration under 
this act of any banking company hereby required or 
authorised to be registered may have held shares in 
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Buch company shall^ in the event of the same being 
wound up by the court or voluntarily, be liable to 
contribute to the assets of the company the same 
amount that he would . if this act had not been 
passed have been liable to pay to the company, or 
for or on account of any debt of the company in 
pursuance of any action, suit, judgment, or other 
legal proceeding that might, if this act had not been 
passed, have been instituted or enforced against 
himself or the company. 

10. Continuation of existing actions and mts.-— All ' 
such actions, suits, and other legal proceedings as 
may at the tim^ of the registration under this act of 
any company hereby required or authorised to be 
registered have been commenced by or against such 
company or the public officer thereof may be con- 
tinued in the same manner as if -such registration 
had not takenr place ; nevertheless execution shall 
not issue against the effects of any individual 
shareholder in or member of such company upon 
any judgment, decree, or order obtained against 
such company in any action, suit, or proceeding so 
commenced as aforesaid ; but» in the event of the 
property uid effects of the company being insufH* 
cient to satisfy such judgment, decree, or order, an 
order may be obtained for windmg up the company 
in manner directed by the Joint-Stock Companies 
Acts, 1856, 1857. 

Winding up of Ae Banking Companies. 

11. Certain acts not to apply to companies registered 
under this act or acts incorporated herewith. — The 
following acts, that is to say, — 

(1.) The act of the eleventh year of the reign of 

her present Majesty, chapter forty-five, 
(2.) The act of the thirteenth year of the reign of 
her present Majesty, chapter one hundred and 
eight, 
(8.) The act of the eighth year of the reign of her 
present Majesty, chapter one hundred and eleven^ 
(4.) The act of the ninth year of the reign of her 
present Majesty, chiapter ninety-eight, 
shall not apply to companies registered under this 
act or under the acts incorporated herewith or either 
of them ; and all companies so registered shall be 
wound up in manner directed by the said incorpo- 
rated acts. 

Repeal. 

12. 7 fi- 8 Vic. c. 118, and 9^10 Vice. 76, re- 
pealed. — ^The above-mentioned acts, that is to say, — 

The said act passed in the eighth year of the reign 

of her present Majesty, chapter one hundred 

and thirteen, and 

The said act passed in- the tenth year of the reign 

' of her present Majesty, chapter seventy-five, 

shall forthwith be repealed as respects any banking 

company to be formed hereafter, and shaU, from and 



after such time as any company formed in pursuance 
of such acts or either of them may have registered 
as a company under this act, but not before, be 
repealed as respects the company so registered ; and 
the articles of table B. in the schedule annexed to 
the Joint-Stock Companies Act, 1856, relating to 
*♦ shares,*' to " transmission of shares," and to " for- 
feiture of shares," and numbered from one to 
nineteen, both inclusive, shall, frt>m and after such 
time as last aforesaid, but subject to the power of 
alteration coiifeiTed by the Joint-Stock Companies 
Acts, 1856, 1857, be deemed to be regulations of 
any company formed in pursuance of the said acts 
passed in the eigluii and tenth years of her present 
Majesty; nevertheless such repeal shall not affect 
any penalty, forfeiture, or other punishment incurred 
or to be incurred in respect of any offence against 
any acts hereby repealed committed before such repeal 
oomes into operation ; and notwithstanding anything 
contained in the said act of the eighth year of the 
reign of her present Majesty, chapter one hundred 
and thirteen, or in any other act,' it shall be lawful 
for any number of persons, not exceeding ten, to 
carry on in partnership the business of banking in 
the same manner and upon the same conditions in 
all respects as any company, if not more than six 
persons, could before the passing of this act have 
carried on such business. 

Formation of new Banking Companies. 

13. New hanking companies. — Seven or more per- 
sons associated for the purpose of banking may 
register themselves under this act as a company 
other than a limited company, subject to this con- 
dition, tliat the shares into which the capital of the* 
company is divided shall not be of less amount than 
£100 each ; but not more than ten persons shall 
after the passing, of this act, unless registered as a 
company nnder this act, form themselves into a 
partnership for the purpose of banking, or if so 
formed carry on the business of banking. 

Examination of Affairs in Company. 

14. One-third in number and value of shareholders 
to apply for inspectors. — ^No appointment of inspec- 
tors to examine into the affairs of any banking 
company shall be made by the Board of Trade, in 
pursuance of the Joint- Stock Companies Act, 1856, 
except upon the. application of one-third at the least 
in number and value of the shareholders in such 
company. 

NineteenOi Section of Joint- Stock Companies Act 

not to apply. 

15. Sec. 19 of 19 J- 20 Vic. c. 47, not appUeahU 
to companies in Scotland.— -The nineteenth section of 
the Joint-Stock Compames Act, 1856, shall not apply 
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to Any banking company in Scotland registered 
under this act. 

TVansfer of 2'ru9t Property, 

16. TVans/er of trust property to company, — ^All 
such estate or interest in real and personal property 
in England and Ireland, and in property, heritable 
and moveable, in Scotland, and all such deeds, 
bonds, obligations, and rights as may belong to 
or be vested in any person or persons in trust for 
any bonking company at the date of its registra- 
tion under this act, or in trust for any other 
company at tlie date of its registration under the 
Joint-Stock Companies Acts, 1856, 1857, 'shall 
immediately on registration vest in such banking or 
other company ; Imt no merger shall take place of 
any estates by reason of their uniting in the com- 
pany under this section, without the express consent 
of tiie comply, certified by some instrument under 
their common seal. 

BanHng Companies not registered as such. 

17. Liability of banking company that is not registered 
as such. — ^If, through inadvertence or otherwise, a 
company that is in fiict a banking company has, 
previously to the passing of this act, been registered 
as a liijdted company under the Joint-Stock Com- 
panies Act, 1856, or if, through inadvertencie or 
otherwise, a company that is in fact a banking com- 
pany is hereafter registered under the said Joint- 
Stock Companies Acts, 1856, 1857, as a limited 
company, any company so registered shall not be 
illegal, nor shall the registration thereof be invalid, 
but it shall be subject to the following liabilities ; 
that is to say, — 

(1.) Any creditor or member of the company may 
petition the court to have it wound up, and the 
&ct of its being registered as a limited company 
shall of itself be a sufficient circumstance on 
which an order shall be made for winding up 
the same : 

(2.) In the event of such company being wound up, 
the contributories shall, whether the company is 
or not registered as a limited company^ be liable 
to contribute to the assets of the company to an 
amount sufficient to pay its debts, and the costs, 
charges, and expenses, of winding up the same. 

Saving Clauses. 

18. Exemption of certain existing banking companies 
from Joint-Stock Companies Acts, — The Joint-Stock 
Companies Acts, 1856, 1857, shall not apply to any 
banking company legally carrying on ^e business of 
banking previously to the passing of this act, and 
not hereby required to be registered, until such time 
as such company registers itself under this act,' in 
pursuance of the power hereby given in that behalf. 



19. Not to affect provisions o/7"j* 8 Vic. c, 82, and 
8 (J^ 9 Vic, c, 38.— Nothing herein contained shall 
affect an act passed in the eighth year of the reign of 
her present Mt\jesty, and intituled *^ An act to regu- 
late the issue of bank notes, and for giving to the 
Governor and Company of the ^Bank of England 
certain privileges^ for a^ limited period," dr an act 
passed in the ninth year of the reign of her present 
Majesty, chapter thirty-eight, intituled ** An act to 
regulate the issue of bank notes in Scotland," or any 
other'^act ^relating' to the iasue or circulation of bank 
notes. 



EXAMINATION QUESTIONS. 



(Michaelmas Term, lSb7). . 
I. Preliuinaby. 
I. Where, and with whom, did you serve your 
cki;kship? U. State the particular branch or 
branches of the law to which you have principally 
applied yourself during your clerkship. III. Men- 
tion some of the principal hiw books which you have 
read and studied. lY. Have you attended any, and 
what law lectures? 

n. COMKOK AND StATUTB LaW AND PnACTICB 

m 

OF THE COUIITS. 

I. State some of ,the principal acts of Parliament 
affecting the common law which have been passed 
during the last five years. II. State the nature and 
requisites of a contract not under seal. HI. gtate 
some of the maxims by which contracts are ex- 
pounded. IV. AVhat will constitute a partnership 
with regard to third parties? V. What is the 
meaning of stoppage in transitu, and what is the 
point to be considered with reference to the exercise 
of such right? VL What is necessary in order to 
enable a person to set ofif a debt against another 
sought to be recovered ? VIL AVhat course slioidd 
you adopt in order to be able to proceed witli your 
action, where personal service of the writ of sum- 
mons cannot be effected? VUI. In what cases may 
the wi'it contain a special indorsement of the plain- 
tiff's claim ? IX, AVhat is the effect of a special 
indorsement in the event of no appearance being 
entered on the part of a defendant ? X, AVhat is 
necessary to constitute a good plea of tender, and 
how may such tender be avoided? Xl. Within 
what time must a motion be made for a new trial, 
where a cause has been tried at the assizes ? XIL 
What must be done in order that a judgment of the 
superior courts may be made to affect the lands or 
tenements of the judgment debtor, and how often 
must the operation be renewed ? Xllt. What will 
preclude a person from making an application to set 
aside process for irregularity ? XIV. A creditor. 
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such company shall^f in the event of the same being 
wound up by the court or voluntarily, be liable to 
contribute to the assets of the company the same 
amount that he would . if this act had not been 
passed have been liable to pay to the company, or 
for or on account of any debt of the company in 
pursuance of any action, suit, judgment, or other 
legal proceeding that might, if this act had not been 
passed, have been instituted or enforced against 
himself or the company. 

10. ContintuUion of existing actions and suits, — ^All ' 
such actions, suits, and other legal proceedings as 
may at the tim^ of the registration under this act of 
any company hereby required or authorised to be 
registered have been commenced by or against such 
company or the public officer thereof may be con- 
tinued in the same manner as if -such registration 
had not taken- place ; nevertheless execution shall 
not issue against the effects of any individual 
shareholder in or member of such company upon 
any judgment, decree, or order obtained against 
such company in any action, suit, or proceeding so 
commenced as aforesaid ; but, in the event of the 
property and effects of the company being insufH- 
dent to satisfy such judgment, decree, or order, an 
order may be obtained for winduig up the company 
in manner directed by the Joint- Stock Companies 
Acts, 1856, 1857. 

Winding up of die Banking Companies, 

11. Certain acts not to apply to companies registered 
under this act or acts incorporated herewith, — The 
following acts, that is to say, — 

(1.) The act of the eleventh year of the reign of 

her present Majesty, chapter forty-five, 
(2.) The act of the thirteenth year of the reign of 
her present Majesty, chapter one hundred and 
eight, 
(8.) The act of the eighth year of the reign of her 
present Mfyesty, chapter one hundred and eleven^ 
(4.) The act of the ninth year of the reign of her 
present Majesty, chapter ninety-eight, 
shall not apply to companies registered imder this 
act or under the acts incorporated herewith or either 
of them ; and all companies so registered shall be 
wound up in manner directed by the said incorpo- 
rated acts. 

BepeaL 

12. 7 a- 8 Vic. c. 118, and 9 j- 10 Ffc. c. 76, r«- 
pealed, — ^The above-mentioned acts, that is to say, — 

The said act passed in the eighth year of the reign 

of her present Mi^esty, chapter one hundred 

and thirteen, and 

The said act passed in- the tenth year of the reign 

' of her present Majesty, chapter seventy-five, 

shall forthwith be repealed as respects any banking 

company to be formed hereafter, and shaU, from and 



after such time as any company formed in pursiuuice 
of such acts or either of them may have registered 
as a company under this act, but not before, be 
repealed as respects the company so registered ; and 
the articles of table B. in the schedule annexed to 
the Joint- Stock Companies Act, 1856, relating to 
^^ shares,*' to '* transmission of shares," and to ** for- 
feiture of shares," and numbered from one to 
nineteen, both inclusive, shall, from and after such 
time as last aforesaid, but subject to the power of 
alteration confeiTed by the Joint-Stock Companies 
Acts, 185G, 1857, be deemed to be regulations of 
any company formed in pursuance of the said acts 
passed in the ei^^Itth and tenth years of her present 
Majesty; nevertheless such repeal shall not affect 
any penalty, forfeiture, or other punishment incurred 
or to be incurred in respect of any offence against 
any acts hereby repealed committed before such repeal 
oomes into operation ; and notwithstanding anything 
contained in the said act of the eighth year of the 
reign of her present ^I.ijesty, chapter one hundred 
and thirteen, or in any other act, it shall be lawful 
for any number of persons, not exceeding ten, to 
carry on in partnership the business of banking in 
the same manner and upon the same conditions in 
all respects as any company, if not more than six 
persons, could before the passing of this act have 
carried ou such business. 

Formation of new Banking Companies, 

13. New banking companies, — Seven or more per- 
sons associated for the purpose of banking may 
register themselves under this act as a company 
other than a limited company, subject to this con- 
dition, tliat the shares into which the capital of the 
company is divided shall not be of less amount than 
£100 each ; but not more than ten persons shall 
after the passing, of this act, unless registered as a 
company under this act, form themselves into a 
partnership for the purpose of banking, or if so 
formed carry on the business of banking. 

Examination of Affairs in Company, 

14. One-third in number and value of shareholders 
to apply fur inspectors, — ^No appointment of inspec- 
tors to examine into the afikira of any banking 
company shall be made by the Board of Trade, in 
pursuance of the Joint- Stock Companies Act, 1856, 
except upon the. application of one-third at the least 
in number and value of the shareholders in such 
company. 

NineteenOi Section of Joint- Stock Companies Act 

not to apply, 

15. Sec, 19 of 19 fl- 20 Vic, c, 47, not appUcahU 
to companies in Scotland,— TUhe nineteenth section of 
the Joint-Stock Compames Act, 1850, shall not apply 
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to any banking company in Scotland registered 
under this act. 

TVansfer of Trust Property. 

16. Transfer of trust property to company. — ^AU 
such estate or interest in real and personal property 
in England and Ireland, and in property, heritable 
and moveable, in Scotland, and all such deeds, 
bonds, obligations, and rights as may belong to 
or be Tested in any person or persons in trust for 
any bonking company at the date of its registra- 
tion under this act, or in trust for any other 
company at tlie date of its registration under the 
Joint-Stock Companies Acts, 1856, 1857, shall 
immediately on registration vest in such banking or 
other company ; but no merger shall take place of 
any estates by reason of their uniting in the com- 
pany under this section, without the express consent 
of the compipiy, certified by some instrument under 
their common seaL 

Banking Companies not registered as such. 

%!. LiahUity of banking company that is not registered 
as such. — ^If, through inodyertence or otherwise, a 
company that is in fact a banking company has, 
previously to the passing of this act, been registered 
as a liiftited company under the Joint-Stock Com- 
panies Act, 1856, or if, through inadvertence or 
otherwise, a company that is in fact a banking com- 
pany is hereafter registered under the said Joint- 
Stock Companies Acts, 1856, 1857, as a limited 
company, any company so registered shall not be 
illegal, nor shall the registration thereof be invalid, 
but it shall be subject to the following liabilities ; 
that is to say, — 

(1.) Any creditor or member of the company may 
petition the court to have it wound up, and the 
fact of its being registered as a limited company 
shall of itself be a sufficient circumstance on 
which an order shall be made for winding up 
the same : 
(2.) In the event of such company being wound up, 
the contributories shall, whether the company is 
or not registered as a limited company, be liable 
to contribute to the assets of the company to an 
amount sufficient to pay its debts, and the costs, 
charges, and expenses^ of winding up the same. 

Saving Clauses. 
18. Exemption of certain existing banking companies 
from Joint-Stock Companies Acts. — The Joint-Stock 
Companies Acts, 1856, 1857, shall not apply to any 
banking company legally carrying on ^(le business of 
banking previously to the passing of this act, and 
not bereby required to be registered, until such time 
as such company registers itself under this act,' in 
pursuance of the power hereby given in that behalf. 



19. Not to affect provisions o/7"j* 8 Vic. c. 82, and 
8 j^ 9 Vic. c. 88. — Nothing herein contained shall 
affect an act passed in the eighth year of the reign of 
her present M:\je6ty, and intituled *^ An act to regu- 
late the issue of bank notes, and for giving to the 
Governor and Company of the ;,Bank of England 
certain privileges^ for a^ limited period,** 6t an act 
passed in the ninth year of the reign of her present 
Mi^esty, chapter thirty-eight, intituled ** An act to 
regulate the issue of bank notes in Scotland,** or any 
. other ^act^relating^to the issue or circulation of bank 
notes. 



EXAMINATION QUESTIONS. 



(Michaelmas Term, lSb7). . 
I. Freliminaby. 
L Where, and with whom, did you serve your 
cki;k8hip? U. State the particular branch or 
branches of the law to which you have principally 
applied yourself during your clerkship. lU. Men- 
tion some of the principal law books which you have 
read and studied. lY. Have you attended any, and 
what law lectures ? 

n. COMICOK AND StATUTB LaW AKD PhACTICE 

OF THE COUKTS. 

I. State some of ,the principal acts of Parliament 
affecting the common law which have been passed 
during the last five years. II. State the nature and 
requisites of a contract not under seal. III. $tate 
some of the maxims by which contracts are ex- 
pounded. IV. AVhat will constitute a partnership 
with regard to third parties? V. What is the 
meaning of stoppage in transitu, and what is the 
point to be considered with reference to the exercise 
of such right? VI. What is necessary in order to 
enable a person to set off a debt against another 
sought to be recovered ? VII. AVhat course should 
you adopt in .order to be able to proceed with your 
action, where personal service of the writ of sum- 
mons cannot be effected? VIII. In what cases may 
the writ contain a special indorsement of the x)lain- 
tiff's claim ? IX. What is the effect of a special 
indorsement in the event of no appearance being 
entered on the part of a defendant ? X. AVhat is 
necessary to constitute a good plea of tender, and 
how may such tender be avoided? Xl. Within 
what time must a motion be made for a new trial, 
where a cause has been tried at the assizes ? XII. 
What must be done in order that a judgment of the 
superior courts may be made to affect the lands or 
tenements of the judgment debtor, and how often 
must the operation be renewed ? XIII. AVhat will 
preclude a person firom making an application to set 
aside process for irregularity ? XIV. A creditor. 
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having obtained a judgment against a debtor, dies. 
What is required to be done by his executor, in 
order that he may be in a position to attach a debt 
due to the judgment debtor, with a view to satisfy 
the judgment recovered by his testator? XV. 
Does the Statute of Limitations apply where a debtor 
was abroad when the -cause of action accrued, and 
who has not returned to this country, and if not, 
within what time may the action be commenced? 

m. CoifyBTANCINO. 

L Who is the proper party to present to a vacant 
benefice, the mortgagor or mortgagee of the advow- 
son ? £bve you any reason for your opinion ? n. 
State the principal provisions of the Settled Estates 
Act, 19 & 20 Yic. c. 120. UI. What is necescary 
to efiect an exchange of lands under the Greneral 
Inclosure Act ? lY. Who are^ the proper parties to 
assign a lease of a deceased testator, who bequeathed 
it specifically, and why ? Y. A. devises bis farm at 
B. to G. without any words of limitation — what 
estate would C. take if the testator died, in 1801 ; 
what if he died in 1857, and why ? YL What are 
the duties of the solicitor in comparing an abstract 
of title with the deeds', &o. ? YTI. Can a married 
woman dispose of a reversionary interest in a sum of 
money ; and has the law as to this been changed, 
and in what respects ? VJil. A. dies intestate, and 
without issue, leaving a widow, mother, and brothers 
—what interest do they take in hb real, and what 
in his personal estate ? IX. Can the omission by 
a lessee to perform a covenant to insure, to repair, 
or pay rent, be cured, and how? X. What is the 
object of taking assignments of outstanding terms ? 
Is it ever desirable to do eo now, and why ? XI. 
In what case prior to 8 & 9 Yic. c. 106, was a feoff- 
ment necessary, and why? -XII. Is it necessary to 
register wills relating to plroperty in a register 
county ? And state the reasons why it is, or is not, 
necessary? XHI. A copyholder dies, having de- 
vised all his estates to B., with power to trustees 
to sell the copyholds. The trustees sell a^ once. 
By what instrument should they, convey t&e copy- 
holds, and what fine. will be due to the lord, and by 
whom paid ? XIY. Is the assignee of a lease ever, 
and when, liable as between him and the lessor, to 
the rent and covenants? XY. What is the pro- 
tector of a settlement, what the. origin of the office, 
and what his powers ? 

lY. EQumr and Pragtigb op the Coubts. 

I. Define the technical meaning of equity as con- 
trafstinguished from its general or ordinary mean- 
ing, n. State the origin of the equitable jttrisdic- 
tion of the Court of Chancery. III. Before the 
jurisdiction of the court was settled, what were the 



limits placed to its power? Mention some of the 
cases fi-om the year books in which its interposition 
was applied for, by way of illustration. lY. Could 
a judgment obtained by fraud at common law be 
then set aside in equity ? How was this settled in 
1616, and by whom, and on what occasion? Y. 
Who were the distinguished chancellors who subse- 
quently reduced the system into order, and to whom 
above al is the greatest share of merit ascribe h 
this respect? YI. The modem system of equity 
established — state in what respect the marim 
** Equitas sequitur legem '' is the rule, with any, and 
what, exception. YIL In what cases has equity 
jurisdiction, exclusive of the common law ? YIII. 
In what cases has it concurrent jurisdiction ? IX. 
In what cases is it auxiliary to the common law? 
X And with what latitude does equity construe 
statute law? XL What is the distinction between 
the judicial and the administrative jurisdiction of the 
court? Name the officers who presi4e over each 
branch. XII. Of what courts are the appellate 
jurisdiction composed? Set forth the various steps 
from the first decree of a Yice-Chancellor to the 
highest court of appeal in the realm. XITL How 
and when did the House of Lords gain the power 
of flitting as the highest court of appeal ? XIY. 
Describe the mode of instituting a suit, suppose — for 
the specific performance of a contract fi)r the sale ol 
real estate — and the process, step by step, down to 
the final decree, and the mode in which it is to be 
enforced. N.B. — You are expected to answer with 
particularity. XY. Can a court of equity permit 
the tenant for life of an estatq who js impeachable 
for waste to commit waste; and will it permit a 
tenant, whether so impeachable or not, to grant a 
lease for a longer period than twenty-one years, or 
the life of such tenant ? If so, state under what 
circumstances, and by what authority, it has such 
power. 

Y. BaNKBUFTCT and PRACnCE OF THB COTTBTS. 

I. Enumerate the different acts of bankruptcy, 
n. In what cases may articles of merchandise be 
sold without subjecting the vendor to the banlbrupt 
laws ? nL What are the acts of bankruptcy which 
a trader may voluntarily conmiit, and what the acts 
which he may be compelled to commit? lY. After 
what lapse of time from an act of bankruptcy com- 
mitted does a trader cease to be liable to be made a 
bankrupt oi^ that act of bankruptcy ? Y. What are 
the requisites to support a petition by a creditor fi>r 
an abjudication in bankruptcy? YI. What is the 
course of proceeding to obtain adjudication against 
a joint-stock company? YIL What is the conse- 
quence of a person becoming bankrupt a second 
time? Vul. In what respect does a debt upon 
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which an adjudication will be supported differ from 
a debt which may be prored under the bankruptcy ? 

IX. How does the debt of a petitioning creditor 
differ .from a debt proyeable under the a^udication? 

X. What is the rule as to proof by separate credi- 
tors under a joint a4Judication, and vice versd t XI. 
Is a surety for the bankrupt entiUed to prove under 
tiie adjudication in any, and what cases? XII. 
How are creditors* assignees chosen? Xm. In 
what manner, and at what time, does the estate of a 
bankrupt become Tested in his assignees? XIY. 
Is there any, and what, property in the bankrupt's 
possession or control at the time of bis bankruptcy 
which will not pass to his assignees? XY. "if. a 
trader make an assignment of a policy of assurance 
on his life, would you give notice of such an assign- 
ment ? And if so, to whom, and for what reason ? 

YL Cbimznal Law and Progebdikos beforb 

Magistrates. 
I. Name, the several courts in England having 
jurisdiction in criminal matters, and state in which 
of thekn this jurisdiction is limited, and to what ex- 
tent ? n. Detail the several steps to be taken in a 
criminal prosecution, from the caption of the accused 
by the police, to his sentence ; and supposing the 
accused to be an alien, what is his privilege as re- 
gards the jury upon his trial ? HE. What is high 
treason ? and give some instances of the offence, 
17. Name the several crimes comprehended in the 
term ^* homicide," and give a definition of each of 
such crimes. Y. In an indictment for mi^rder, is it 
necessary to describe the instrument with which, and 
the manner in which, the murder was committed ? 
YL Disting^sh the punishment attaching to the 
several kinds of homicide which are punishable. 
VJUL Define the crime of burglary, and state what 
evidence is necessary to support an indictment for 
that ofl^ence. Yui. What is meant by breaking and 
entering a building within the curtilage of a dwelling- 
house? IX. Define the offence of forgery and 
uttering forged documents. X Define the offence 
of embezzlement, and give an instance distinguishing 
the offence from common larceny. XI. What are 
the essential proofs to sustain an indictment for re- 
ceiving stolen goods? XII. Define the joffence of 
perjury. Is it a felony or a misdemeanor ? And by 
how many witnesses must the offence be proved? 
xm. Upon an indictment for obtaining money or 
goods by false pretences, what is the nature of the 
&l8e representation that must be proved ? and give 
an instance. XIY. State shortiy the several pro- 
visions of the statute 20 & 21 Yic. c. 54, for making 
better provision for the punishment of frauds by 
trustees and others. XY. What is a criminal in- 
formation? And state by what court, and under 
what circumstances, leave is given to $le the same. 
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CMichae!m<u Term, 1857.) 
CoKVXTANcnro (anU, p. 194). 

I. Mortgage of advowson. — ^The mortgagor of an 
advowson has a right to nominate to the living on a 
vacancy, and even to compel the mortgagee to pre- 
sent his nominee, although there be an actual 
engagement between them that the mortgagee shall, 
after de&ult made, have the right to present (see 
Jory V. Cox, Prec. Ch. 71 ; Galley v. Selby, Strange 
403 ; Mackenzie v. Robinson, 8 Atkyns, 659). The 
ground of this doctrine is that in equity the mort- 
gagor remains the actual owner of the estate (see 
Francis Max. max. 18 ; Casbome v. Scarfe, 1 Atk. 
602). Or, .perhaps, rather .that the presentation is 
not a profit for which the mortgagee can give credit 
in account upon a redepiption (Crabb*s Real Prop. 
Dig. septs. 22, 89 ; see Cbote's Mortg. pp. 88, 202, 
8rd. edit.). A mortgage of an advowson should 
always include a power of sale, and be made in fee. 

n. .Settled Estates Act.-^The Settied EsUtes Act, 
the 19 & 20 Yic. c. 120, has for its object to enable 
the Court of Chancery to authorise leases and sales 
of settied estates where the same shall be deemed 
proper and consistent, with a due regard for the 
interests of all the parties entitled under the instru- 
ment limiting the property. The application to the 
court must be by petition by the tenant for life, with 
the concurrence or consent of the trustees, having 
any estate for the benefit of any unborn child (s. 17), 
or without such consent, where the rights of the 
parties are not to be afiected (s. 18). Notice of the 
application must be given to the trustees, and be 
inserted in certain newspapers. After the presenta- 
tion of the petition, application is made in the jndge^s 
chambers, exparte, for directions as to the notices in 
the newspapers. Within twenty-on€' days after the 
publication of the last advertisement, the petition is 
set down for hearing (3 Law Chron. 169). The act 
also enables person? in possession of land for certain 
limited interests to grant agricultural or occupation 
leases thereof, at rack-rent, for a reasonable period 
(8 Law Chron. pp. 105, 111, 196, 209, 214, 286; 
ante, p. 48). 

in. Exchange under the Inchsure Act. — ^In order 
to effect an exchange under the General Inclosure 
Act (the 41 Geo. 8, c. 109), the consent in writing of 
the persons seised of the lands, &c., in the parish or 
manor in which an inclosure is to take place must be 
obtained ; where the parties are under disabilities, 
the consent of their husbands, guardians, &c., vdll 
suffice. The exchanges must be specified in the 
award, and then they become effectuid (Burt. pi. 
1154 ; 1 Prest. Abstr. 161). As to exchanges where 
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there is no incloaure, see 8 Law Chron. 337 ; the 
objections as there stated hnve mostly been obviated 
by the 20 & 21 Vic. c. 31 {ante, pp. IGO, 161). 

IV. Assifpuneiii of beqnealJied Uvscholds. — Where a 
lease has been l>ec|ncatbed specifically, the executor 
alone may assign it, because, until he assents to the 
bequest, the whole interest of the testator is \\\ him 
in order to enable him to discharge the testator^s 
debts. Where, however, the testator has been long 
dead, it is usual to require the legatees to join, 
because, then, it is possible all the debts may hare 
be^n paid, and ap assent given to the bequest (Burt, 
pi. 981, 045; Dart's Vend. 380, 8rd edit. ; Att. Gen. 
V. Potter, 9 Jur. 241 ; Sneesby v. Thorne, 19 Jur. 
586, 1058). 

V. Devise without words of Unntatioiu — On a devise 
of a fiurm at B. to C, without any words of limita- 
tion, if the testator died in 1801, C. would tal^e a 
life estate only, and it would be the same though he 
died in 1857, if the will was made before the 1st of 
January, 1838, and not afterwards brought down to 
a later date by a codicil. Hie reason is, that prior 
to the 7 Will. 4, and 1 Vic. c. 2G, it was necessary 
that an intention should be shown to pass more than' 
a life interest, and by the use of the word >^ farm at 
B.," such an intention was not shown. But by that 
act, which applies to wills made, or brought down by 
a codicil, to the 1st of January, 1838, a devise without 
words of limitation will pass a fee simple unless a 
contrary hitcntion be shown (Burt. Comp. pi. 284i 
290 ; 8 Law Chron. 149). 

VI. Examining abstract, — In examining an abstract 
of title with the title deeds, the attention of the 
Bolidtor should be particularly directed to th^ des- 
criptions of the parties, the recitals, the parcels, and 
the covenants for quiet enjoyment, free ft'om incum- 
brances which frequently lead to incumbrances and 
facts which have been snjipressed. This should be 
particularly attended to, as a purchaser is bound by 
every deed or fact, to which an instrument in hii 
possession leads by recital or description (see Sugd. 
Vend, and Purch. 437, 11th edit.). The solicitor 
must also scrutinise the execution and attestation of 
deeds and wills, the receipts indorsed, and the 
stamps ; and he should carefully peruse all settle- 
ments and wills from begining to end, in order that 
no claude that can possibly affect the title may 
escape (1 Jarman and Byth. Convey, by Sweety 

VII. Fenie covert, disposing of reversumartj interest 
in money, — A feme covert can, on and after the Ist of 
January next, dispose of a reversionary interest in a 
sum of money, where the instrument (not being a 
settlement on marriage) is made on or after that day 
(20 & 21 Vic. c. 57 ; ante p. 156 ; for present law, 
see 2 Law Chron. pp. 28, 848). 

Vm. Intestacy — Di8tribution,*^A8 there are no 



children of the intestate, or descendants of them, the 
widow will take a moiety of his personal estate, and 
his mother and brothers will take the other moiety 
in equal shares betvveen them (Burt. Comp. pi. 518, 
521, 1402 ; 2 Stcph. Cora. 251, 1st edit.). As to the 
deceased'^s real estate, the eldef?t brother will be 
Entitled thereto, subject to the widow's dower, if not 
barred. 

IX. Omission hy lessee to observe covenants. — ^The 
omission of a lessee to pny his rent may be cured 
by the acceptance of the rent subsequently, or even 
by a tender, or by payment into cogrt as directed 
by the Common I^w Procedure Act, 1852, ss. 211, 
212 ; the omission of the covenant to repair may be 
-elso cured by the acceptance of rent subsequently 
with a. knowledge of such breach; and in equity 
tliese breaches of covenant will be relieved against : 
indeed, equity relieves wherever payment of money 

^18 an adequate compensation, and the lessor is placed 
>n the same position ns if no breach of covenant had 
been committed ; but in the case of the omission tO 
insure, the le.^sor Cannot be put in such a position : 
the risk has been run : the receipt of rent will not 
waive the breach accruing by the continued neglect, 
and tliere can be no relief in equity in respect thereof 
(2 Law Chron. 209, 300 ; Elliott v. Turner, 18 Sun. 
477; 5 Jur. 1178; 8 Id. 12). 

X. Outstanding terms. — ^The object of taking an 
assignment of an outstanding term was to protect a 
purchaser from incumbrances subsequent to the 
creation of the term. But this operation is given, by 
the 8 & 9 Vic. c. 112, to every satisfied term which, 
on the 8 Ist of December, 1845, was attendant by 
express declaration, without any assignment. Terms 
are now sometimes assigned to meet the possible 
case of the 'purchaser proving not to be the legal 
owner of the fee (Doe d. Clay v. Jones, 18 Jur. 824 ; 
Doe V. Price, 16 Mees. and W. 603 ; Horsey's 
Purch. 90—98 ; 1 Law Chron. 410, 4i;). 

• XI. Corporation conveying by feoffment. — ^By some 
very weighty authorities it has been said that a cor- 
poration cannot be seised to a use (2 Black. Com. 
280; 5 Jur. 618). A contrary. doctrine, so far as 
regards conveyances of corporations by bargain and 
sale, seems to be laid down in Sir Thos. Holland v. 
Morris (Leonard, 188 ; 2 Id. 121 ; 8 Id. 175). In 
that case it was said, " Upon a bargain and sale to a 
corporation, a trust may be limited tliat they shaU. 
dispose of the rents and profits among the .poor of 
the corporation,'* and *'that a corporation may 
charge its own possessions with an xutJ" These 
assertions, however, are not considered as law (1 
Co. Rep. 187 a.). The usual mode, in order to 
avoid the objection that corporations could not be 
seised to a use, was, till lately, that they should 
convey by feofihieni, or by leade and release, with 
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an actual entry by the lessee previous to the release ; 
after which Uic release ' passed the reversion (Co. 
Litt. 271 h, note (1) ; 1 Stcph. Com. 334), but now, 
under the 8& 9 Vic. c. lOG, a coiiitnou law grant, 
upon wlivch uses may be engrafted, may be used. 

XIL Rcgisicibnj w'dls, — By the Registry Acts it is 
requisite, in gcnenJ, to register wills relating to real 
property within the rogistr}' counties — t. «., j^liddle- 
8CX and Yorkshire — and i\ limited tunc is appointed 
for that purpose (see 1 Law Chron. pp. 20, 21 ; 2 Id. 
192, 193 ; 3 Id. 358). But if the Vendor be both heir- 
at-law and devisee, the non-registiy of the ?Eill is 
imnuiterial ; for if he ^ell to any subsequent purchliser, 
it must be cither In the character of heir-at-law, or in 
tlie chai*actcr of devisee. If he sell in this character, 
the second purchaser must have notice of the will ; 
if he contract iu tlint, the first purchaser has already 
procured the legal estate (Sugdcn's Vend, a^d 
Purch. 48^^).' 

Xin. J'oiccr hy will to. tnmtecs to seU copyholds. — 
Where the ti'ustees have a mere power to sell, they 
convey hy hai'gain and sale : their previous adpiit- 
tancc is not necessary. One fine only will be payable 
to the lord, and this nuist be paid by tlie purchaser 
in tlie absence of sti])ulatiou to the contrary. A 
difficulty frcqncntly arises Avliere the widow of the 
testator is entitled to free-bench, and it is desired to 
pass her estate to the purchaser. This should be 
provided agahist hi the will, but it is generally over- 
looked (Key, Convey, pp. 18, 21 ; Holdcn v. Preston, 
2 Wils. 400 ; Dart's Vend. 404, 3rd edit.). 

XrV. Ai(.si(/nee of lease, liah'dlt*j. — An equitable 
assignee of a lease is not liable to the lessor unless 
he has entered into possession under tlie title of the 
original lessee, and then only during the continuance 
of his iK>ssessIou (T^Ioore v. Greg, 2 Phil. 717 ; Cox 
v. Bishop, 5 Week. Rep. 437 ; 3 Law Cliron. pp. 
815. 370). In the case of a legal assignee, there is 
privity of estate only, and he is liable only while he 
continues to be legal assignee ; that is, while in pos- 
session imder the assignment ; €xcex)t, indeed, accord- 
ing to Bacon^s Abridgment, in the case of reiit, for 
which, though he assign over, he is, notwithstaUding, 
liable as to the arreai-s incurred he/ore, as well as 
during his enjoyment (Bacon^s Abr. tit. ^* Covenant,*' 
E. 4 ; Lc Keux v. Nash, 2 Stra. 1221 ; Woodf. 
Landlord and Tenant, 622^ 6th edit.). An assignee 
being only liable while in possession, if he assign 
over before a breach, he is not liable in an action of 
covenant, though his assignee has not taken pos- 
session (Taylor v. Shum, 1 Bos. and Pul. 21 ; Eaton 
V. Jaques, Dougl. 452 ; Harr. Woodf. Landlord and 
Tenant, 621 ; 1 Will. JSauud. 241 d., n. e.). 

XV. Protector of settlement. — ^When recoveries 
were in use, it was necessary, where an estate tail 
was preceded by a life estate, that the tenant for life 



(except in cases provided for by statute) should 
concur in the recovery, for witliout his copcurrenoe 
no vidid recovery could be elfectcd so as to bar the 
estate tall. The act for abolishing fines and r€^.T 
veries has pre^^erved the riecessity for such p^^rjr 
joiiung in the dispositions effected under that act, by 
constituting the owner of such freehold estate 
protector of the settlement, and making his consent 
necessary to a full disposition of the lands settled — 
t. 6., against per:»ons in remainder or reversion, &c. 
But such consent is not required by a tenant in tail 
havuig the immediate remainder or reversion in fee. 
And where the tenant in tail has not the immediate 
reversion, &c, he may, witliout uch consent, make 
a valid disposition as against persons claimmg under 
the estate tail, though not as against persona claim- 
ing iu remauider or reversion, or iu defeasance of 
such estate tail (Hayes'* Convey. 166, 170, 4th ed.). 

Common Law. 

I. Acts of Parliament — Common law. — ^It is very 
doubtful wluit the examiners mean by this question, 
seeing how ambiguous is the term ^^ Common Law " 
(2 Law Chron. pp. 6, 210, 236). We should 
suppose that the examiners refer to common law 
practice, and accordingly it may be answered that 
the principal acts affecting the practice of the common 
law within the lost five years, arc tlie 15 & 16 Vic. 
c. 76 (the Common Law Procedure Act, 1852) ; the 
17 & 18 Vic. c. 125 (the Common Law Procedure 
Act, 1854); and the 18 & 19 Vic. c. G7 (the BUls of 
Exchange Summary Procedure Act, 1855) (see 1 
Law Chron. 155—163 ; 2 Id. 63, 202). 

II. Contract not under seal, nature and requisites. — 
Contracts not under seal, othcnvise called simple 
contracts, are such as are not ascertained by matter 
of record, nor by writing under seal. They are not 
valid unless founded on a sufiicient consideration, 
and they do not (excepting bills of exchange and 
promissory notes, 2 Law Chron. 335) import con- 
sideration — t. c, the law will not presume a' consi- 
deration till one appears. In some instances the 
contracts must be in writing, and even state a 
consideration ; but by the Mercantile Law Amend- 
ment, 1856 (the 19 & 20 Vic. c. 97 ; 3 Law Chron. 
88 — 92), B. 3, a consideration for a guarantee need 
not now appear. 2 Law Chron. p. 334, should be 
altered in this respect (see 2 Law Chron. 333 — 
836 ; 2 Black. Com. ch. SO ; 2 Steph. Com. ch. 5). 

III. Contracts, rules for construction. — The chief 
maxims or rules by which contracts not under seal 
are to be construed are — 1, that the general inten- 
tion to be collected from the whole context, and 
every part of the writing, is always to'l)e preferred 
to the particidar expression (see Mallam v. May, 13 
Mees. and W. 517) ; 2, no oral evidence can be 
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given to add to, subtract from, or in any manner 
alter or vary a written contract (2 Law Chron^ 835) ; 
but if the language of a written contract is such as 
the courts do not imderstand, if it is written in 
cipher or in a foreign tongue, or the parties hare 
used technical terms and words of art unintelligible 
to the ordinary reader, but having a clear, distinct, 
and definite meaning amongst mechanics or mer- 
chants, extrinsic evidence of such meaning may be 
given in aid of the interpretation of the writing, and 
to give the words their proper and known significa- 
tion (Clayton v. Nugent, 13 Law Joum. N. S. Exch. 
865: see First Book, 9—11; 23 Law Urn. Rep. 
154) ; 8, the construction must be such as will pre- 
serve rather than destroy ; 4, if the contract cannot 
be construed so as to operate in one way, it shall 
operate in that .which by law will effectuate the 
intention; for, quando res non valet ut ago^ valeat 
quantum vaUre potest is the rule of law Cper Ld. 
Mansfield, Cowp. 600 ; cited 6 East. 105 ; 2 Law 
Chron. 835). 

rV. Partnership, — ^An agreement to share in the 
profits of a business will, at least as regards strangers, 
constitute a partnership (Waugh v. Carver, 2 H. 
Black. 235; Smith's Merc. Law, by Dowd. 19, 20; 
2 Law Chron. 23 ; Pott v. Eyton, 8 Com. Ben. B. 
89; Hickman v. Cox, 2 Jur. N. S. 884; 8 Law 
Chron. 154). 

y. Stoppage in transitu, — ^This is the right which 
the law gives a vendor of goods in certain cases to 
reclaim the goods previously sold, but not paid for, 
whilst in their transit, to the purchaser. The exer- 
cise of the right arises only where the purchaser 
becomes bankrupt or insolvent at any time prior to 
the time when the goods, if not stopped, would have 
reached the purchaser (Roscoe*s Evid. 538, 5th cd. ; 
Addison's Contr. 61 ; M'Ewan v. Smith, 13 Jur. 
265 ; 2 Law Chron. 191, 836). 

VI. Set-off, — To enable a person to set-off a debt 
(i. e., a liquidated debt), the debt sued for, and the 
debt intended to be set-off must be mutual, and due 
in the same right (1 Law Chron. 23, 24, 307, 827 ; 
2 Id. 190 ; 3 Id. 223 ; Mardale v. Thelluson, 28 
Law Tim. Rep. 160). 

Vil. Process, no personal service, — ^If the defend- 
ant cannot be served personally with a copy of the 
writ of summons, the plaintiff should apply on 
affidavit to the court or a judge, showing that he has 
made exertions to serve ihe writ, and that the same 
has come to the defendant's knowledge, or that he 
wilfully evades service ; on this an order may be 
made for the plaintiff to proceed as on a personal 
service (15 & 16 Vic. c. 76, s. 17 ; 1 Law Chron. 
827, 328, 381). 

Vm. Process, special indorsement. — A special 
indorsement may be made on a writ of summons of 



the particulars of the plaintiff's claim in all cases 
where the defendant resides within the jurisdiction 
of the court, and the claim is for a debt or liqui- 
dated demand in money, with or without interest, 
arising upon a contract express or implied, as on a 
bill, note, cheque, or other simple contract debt, o« 
on a bond or contract under seal for a liquidated 
sum, or on a statute vhere the amount is a fixed 
sum of money, or on a guarantee, where the claim 
against the principal is in respect of such debt, 
liquidated demand, bill, cheque, or note (15 & 16 
Vie. c. 76, s. 25 ; 1 Law Chron. 385, 4^). 

IX. Judgment on specially indorsed writ, — In case 
of non-appearance to a specially indorsed writ, the 
plaintiff may file an affidavit of due service, or a 
judge's order for leave to proceed without personal 
service, with a copy of the writ, and thereupon sign 
judgment. Execution may be issued at the expira- 
tion of eight days firom the last day for appearance 
(15 & 16 Vic. c. 76 ; 1 Law Chron. 812). 

X. Tender^ what good and how avoided, — To make 
a tender pleadable it must have been such that the 
party to whom it was made would not have been 
prejudiced by accepting the money (Selw. N. P. 
158, 11th edit. ; 3 Law Chron. 190 ; 4 Id. 62). It 
may be avoided by a subsequent offer to take the 
money, for the tenderor must be tout temp prist et 
uncore prist (1 Will. Saund. 83, n. 2 ; Will. Head. 
125, note ; Key, Com. Law, 113). 

XL New trial, assizes,— Where a cause has been 
tried at the assizes, a motion for a new trial must be 
made within the first four days of the following term 
(EmbUn v. Dartwell, 12 M. and W. 830 ; Pract. 
Com. L. 268 ; 1 Law Chron. 207). 

XH. Registering judgment,-^la order that a judg- 
ment of the superior courts may affect the lands of 
the judgment debtor, it should be registered with 
the senior master of the Court of Common Pleas ; 
the registry should be renewed every five years 
(Key, div. Conveyancing, 150, 151 ; 1 Law Chron. 
pp. 20, 427—429 ; 2 Id. p. 416 ; 8 Id. 24). 

XIII. Irregularity — Waiver of.— A person may be 
precluded from setting aside process, &c., for irregu- 
larity, by delay, and especially if he has taken a 
further step after knowledge of the irregularity, such 
as obtaining time to plead (Reg. Gen. Hil. T., 1853, 
pi. 135). 

XIV. Attaching debt — Judgment creditor dead, — 
The judgment creditor being dead, his representa- 
tive should revive the judgment, and so make 
himself party to the proceedings. This may be 
done either by writ of revivor or by application to 
the court or a judge for leave to enter a suggestion 
on the roll (C. L. P. A., 1852, ss. 129, 130 ; 3 Law 
Chron. 8). The proceedings are then had against 
the garnishee (8 Law Chron. 63, 158, 226, 825, 879) 
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XV. Statute of Limitations — Debtor abroad, — ^The 
mbsence beyond seas of a debtor (see as to creditor^ 
S Law Chron. 91) from the accrual of Uie right of 
action preyents the Statute of Limitations from 
barring the claim. The creditor has the same time 
after the debtor^s return as he would have had if the 
debt had then been incurred (Fannin y. Anderson, 
9 Jur. 969 ; Key, Com! Law, 80 ; Forbes v* Smith, 
I Jur. N. S. 508; 2 Law Chron. 53; the part 
relating to a plaintiff being abroad is altered, see 3 
Law Chron. 91). 

EQurrr (anle^ p. 194). 

L Technical definition of equity » — It is extremely 
difficult to give any exact definition of equity, par- 
ticularly as the term ^^ equity" is itself used in 
Tarious senses by different writers. The only defi- 
nition which appears to be intelligible with reference 
to the term '* equity *' as used in our courts of equity 
is the following : — Equity is a portion of justice or 
natural equity not embodied in legislatiye enactments, 
or in the rules of the common law, yet modified with 
•a due regard thereto, and administered where the 
courts of law cannot, or originally did not, clearly 
afford any relief, or adequate relief, at least, not 
without circuity of action or multiplicity of suits, or 
where they cannot direct such restrictions, adjust- 
ments, compensations, qualifications, or conditions, 
as may be necessary, in order to take a due care of 
the rights of all who are interested in the property 
in litigation (see Prin. Equity, 6 — 12). So that, in 
ftct, equity is a supplementary system, stepping in 
to supply the deficiencies of the law. 
' n. Origin of equity jurisdiction. — Very various 
opinions have been expressed by writers as to the 
origin of the equitable jurisdiction of the Court of 
Chancery, one being that it arose out of the intro- 
duction of uses of land, and the courts of law re- 
fusing, to notice a use (see Hay. Introd. Convey. 29, 
30, 40, 41, 4th edit.) ; but the more general opinion 
is, that it arose from the inability of parties who had 
sustained grievous outrages, such as assaults and 
trespasses, from persons who were screened from 
punishment by powerful subjects, or even public 
officers, so that the jurisdiction was first, as now, 
applied to remedy defects in common law proceed- 
ings (1 Spence, 826 ; Story's Eq. Jurispr. pi. 48, 49). 
Sir W. Blackstone, following Coke (4 Inst. 84), re- 
fers the equitable jurisdiction to fraud, accident, and 
confidence, which, if not all, was, he says, the chief 
portion (see another statement, 2 Law Chron. 406). 

in. Limits of power of court in early times ; Year 
Book cases, — Before .the jurisdiction of the Court of 
Chancery was settled within its present limits, it was 
bounded by no certain limits or rules, but acted upon 
principles of conscience and natural justice, without 



much restraint pf any sort (1 Story, pi. 21). The 
decreees were rather in the nature of awards, formed 
on the sudden, pro re nata^ with more probity of 
intention than knowledge of the subjects, founded on 
no settled principles, and not being intended for 
precedents (Id. ; 3 Black. Com. 433, 440, 441). In 
the Year Book, 9 Edw. 4, 41, Pigot, J., recog- 
nised the jurisdiction of the Court of Chancery to 
compel the production of deeds. In tne Year Book, 
9 Edw. 4, 14, No. 9, Chancellor Stillington said: 
** In the Chancery, a man shall not be prejudiced 
by mispleader, or for default, of form, but according 
to the verity of the matter ; we have to judge accord- 
ing to conscience et non secundum cdUgata.^* Sir J. 
Fineuz (Year Book, 21 Hen. 7, fo. 41), said: 
** If one makes a bargain with me that I shall have 
his lands to me and my heirs for £20, and he refuses 
to perform it, I shall have an action on the case, and 
there is no occasion for a subpoena.*' In the Year 
Book, 21 Edw. 4, fo. 23, Fairfax, J., said, the- 
subpoena would not be so often used as it is now, if 
we entei:;taincd actions upon the case, and maintained 
the jurisdiction of this and other courts. Other, 
perhaps, more appropriate instances may be seen in 
Crompton's Jurisdiction of the Courts. 

jy. Judgments at law^ frauds eqtUty. — ^In the reign 
of James I., and in the time of Lord Ellesmere, a 
controversy arose as to wlfether a court of equi^ 
could give relief for or against a judgment at com- 
mon law on the ground of fraud ; Lord Coke was 
against, while Lord Ellesmere was in fiivour of, the 
Chancery jurisdiction. The King, with advice, gave 
judgment in &vour of the equitable jurisdiction in 
such cases (1 Wood. Vin. Lect. 1. 6, p. 186 ; 1 
Story, pi. 51 ; 3 Bl. Com. 54). 

V^ Former Chancellors, — ^The following were some 
of the Chancellors who assisted to reduce the equit- 
able jurisdiction into a regular system — ^viz.. Lord 
Ellesmere, Lord Bacon, Lord Nottingham (called 
the " Father of Equity,") and Lord Hardwicke, to 
whomabone all the greatest share of merit is ascribed 
(1 Story, pi. 52 ; 3 Bl. Com. 55). 

VI. Equity follows the law,— The meaning of the 
maxim *^ Aeguitas sequitur legem'*'* is that equity is 
governed by legislative enactments and the rules of 
law in regard to legal estates, rights, and interests ; 
and it is in this sense that it is said that equity 
cannot relieve contrary . to a maxim of law (as that 
the eldest son shall inherit the father's lands to the 
exclusion of his younger brethren) or to a statute 
(3 Black. Com. 430) ; and in dealing with equitable 
estates, interests, and rights, equity is guided by 
analogy to legal estates, .interests, and rights. But 
this rule is not followed where a superior equity . 
intervenes, by reason of special circumstances which 
courts of equity feel bound to take notice of. And 
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in the cases of executory trusts (see vol. 1, p. 260), 
courts of equity allow modifications and construe- 
tions not permitted in executed trusts (1 Story, pi. 
64, et seq, ; 8 Wood. Vin. Lect. 480—482 ; 1 Fonbl. 
Eq. b. 1, ch. 8, s. 1 ; Com. Dig. tit. Chancery, C. 2, 
8, F. 7, 8). Mr. Spence (vol. 1, pp. 409, 420, 421), 
after stating that no precise general rule as to the 
application of the maxim with all its qualifications 
can be given, and that where the remedy given by 
the Court of Chancery was founded wholly upon a 
principle of its own, and there was no corresponding 
course of procedure at law, there the court acted 
upon rules of its own, and refers, as illustrations, to 
assignments in trust for payment of debts, and to 
trusts created for the payment of debts, and by 
which the debts merely affected the lands by force 
of the trust, and to devises of lands for payment of 
debts. 

Vn. Exclusive jurisdiction, — ^The exclusive juris- 
diction of the courts of equity comprises the guardian- 
ship which these courts possess over the person, 
and property of infimts and lunatics, the peculiar 
protection they affcTrd to married women, the super- 
intendence they exercise over charities, the appellate 
jurisdiction of the Lords Justices in bankruptcy, and 
also such matters as statutory enactments have 
expressly confided to the administrative care of this 
tribunal. Those estates and interests which owe 
their very being to the doctrines of equity are 
necessarily the particular objects- of the courts in 
which those doctrines are law (Smith's Manual, 6 ; 
Key, Equity, 6, 7 ; 2 Law Chron. 194, 195). 

Vni. Concurrent jurisdiction, — The concurrent 
jurisdiction embraces those matters where courts of 
law, although they have general jurisdiction in the 
matter, cannot give adequate, specific, and perfect 
relief, or under the actual circumstances of the case, 
they cannot give any relief at all. The former 
occurs in all cases when a simple judgment for the 
plaintiff or for the defendant does not meet the full 
merits and exigencies of the case ; but a variety of 
adjustments, limitations, and cross claims are to- be 
introduced and finally acted on, and a decree meet- 
ing all the circumstances of the particular case, 
between the very parties, is indispensable to complete 
distribution of justice. The latter occurs when the 
object sought is incapable of being accomplished by 
the courts of law ; as for instance, a preventive 
process to restrain trespasses, nuisances, or waste. 
It may, therefore, be said that the concurrent juris- 
diction of equity extends to all cases of legal rights, 
when, under the circumstances, there is not a plain, 
adequate, and complete remedy at law. Such are, 
injunctions, specific performance of contracts, dis- 
covery, account, administration of assets, partner- 
ships, winding-up companies, dower, partition, 



confusion of boundaries, fraud, accident, and mistake, 
&c. (3 Black. Com. 481 ; 1 Fonbl. Eq., b. 1, ch. 1, 
8. 3 ; 1 Story, ch. 8 ; Key, Equity, pp. 5, 6 ; 2 Law 
Chron. 195). 

IX. AuxUiary jurisdiction, — ^The auxiliary juris- 
diction of equity is exercised to prevent parties 
proceeding at law from taking an inequitable advan- 
tage of some circumstances which a court of law 
could not consider, in directing the cancellation or 
delivering up of documents, and the remedy it 
affords to suitors, by the proceedings known as bills 
quia timet^ bills of peace, biUs fdr the perpetuation of 
testimony, and bills of interpleader ; in some of these 
matters, the jurisdiction is not exercised simply in 
aid of proceedings in any other court, but for the 
furtherance of justice in causes which are pending 
in the Court of Chancery itself (1 Story, ch. 3 ; 
Key, Equity, 4). 

X. Construction of statutes, — Courts of equity 
construe statutes in the same manner as courts of 
law do, and they cannot depart from the terms any 
more than courts of law. Both sorts of courts are 
bound to interpret statutes according to the true 
intent of the Legislature, as expressed in the statutes 
— as Mr. Justice Blackstone says (3 Com. 431), there 
is not a single rule of interpreting laws, whether 
strictly or equitably, that is not equally used by the 
judges in the courts of law and equity. (1 Story, pi. 
15, 94 ; Baeon*s Abr. Chancery, C^ ; 8 Law Qiron. 
390). 

XI. Administrative and judicial jurisdictions, — The 
administrative jurisdiction, answering, as we under- 
stand the question, belongs to the Chancellor, and 
not to the Court of Chancery, as such. These are 
as keeper of the Sovereign's conscience, visitor of 
hospitals and colleges of royal foundation, patron 
of the Sovereign's livings under a certain value. 
Speaker of the Lords, and general adviser of the 
Sovereign in the capacities both of a privy councillor 
and member of the Cabinet. The examiners may 
have meant the question to refer to the latter alone. 
The judges of the court, as a judicial tribunal, are 
the Lord Chancellor, the Master of the Rolls, the 
I^rds Justices, and the three Yice-Chancellors 
(Princ. Eq. 12—14), 

XII. Courts of appeal, — ^From the decrees of the 
Yice-Chancellors and the Master of the Rolls an 
appeal lies to' the Court of Appeal ; from thence to 
the House of Lords. If it is intended to appeal to 
the justices, a caveat should be entered against the 
inrolment of the Vice-Chancellor's decree, otherwise 
no appeal can be had except to the Lords (14 Jur. 
233). After the decree is drawn up, a petition of 
appeal, signed by two counsel, must be presented^ 
and a deposit of £20 made. The order for leave to 
appeal, after it is passed and entered, is ser?ed on 
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the solicitor of the opposite partj. The appeal is 
then set down and argued in its tarn. Where' the 
decision complained of was made on a motion, appli- 
eation is made at once to the appeal court to yary 
or discharge the order. If there is a further appeal 
to the Lords, a petition of appeal must be prepared 
signed by two counsel, and presented, and notice 
given. The order to answer must be served on the 
respondent, who then puts in his answer. The ap- . 
pellants enter into a security to the extent of £400. 
AAer the answer is put in, either party may apply 
to have the cause appointed for hearing, and each 
party prepares and delivers copies of his case and 
appendix^ On the day appointed, or tA soon after 
as convenient, the matter is argpied, and either then 
or subsequently judgment is delivered (Pract. Eq. 
883—889). 

Xm. Appeals to Lords, — The first direct petition 
of appeal from an equity decree, and the first order 
of the Lords, reversing an equity decree upon suclT 
petition, without any authority ^delegated to them 
by the Crown, are stated by Lord Hide to be in the 
year 1640, during the sitting of the Long Parlia- 
ment in the time of the Commonwealth (2 Law 
Chron. p. 103)» Blackstone and some other writers 
refer the origin back to the reign of James I., but 
'these appeals were under a writ or other direction 
from the Crown (Id. ; 8 Black. Com. 854). 

XrV* Suit^ steps in* — A suit for specific perform- 
ance is usually instituted by bill, but in plain cases it 
may be commenced by a claim. The bill being 
printed and filed, a copy is served on the defendant ; 
if an injunction, &c., is required, a written copy bill 
may be filed .(3 Law Chron. 890). The defendant 
appears and answers the bill, llie plaintiff either 
files a replication, and enters into evidence, or gives 
a notice of a motion for a decree, having previously 
filed his affidavits (8 Law Chron. 264). In some 
casea a motion is made to refer the title, if in dispute. 
Afterwards the cause is set down. Briefs are 
delivered, the matter is argued, and judgment given. 
If the decree is to refer the titie, the necessary pro- 
ceedings are had in chambers, and the abstract is laid 
before the conveyancing counsel, after which the 
clerk makes his certificate, and the cause being set 
down for fhrther consideration, a final decree is 
made, which is afterwards drawn up in proper fi}rm 
(see 8 Law Chron. 890, 891, Nos. IV. and Xm.).' 
The decree is enforced by writ of attachment, ser- 
jeant-at-arms, and sequestration, or by writ of as- 
sistance. For costs, the writ of Jieri facial or elegit 
may issue (3 Law Chron. 891, No. XY.). 

XV. Leases by \tenani8 for life — Waste, — By the 
Leases and Sales of Settled Estates Act (the 19 & 20 
Vic. c. 120 ; 8 Law Chron. IO6-7III), the Court of 
Chancery is authorised, where it is deemed proper 



and consistent with a due regard to the interests of 
all parties' entiUed under the instrument of settle- 
ment, to permit tenants for life, whether impeach- 
able or not of waste, to grant agricultural or occu- 
pation leases for twenty-one years; mining leases 
for forty years, building leases for ninety years, and 
where there is a custom for even longer terms. 
This may be done, though it ^should involve the 
committal of waste, where the tenant is impeachible 
of waste, assuming that the settlor had power to 
grant that privilege (sees. 1,* 10; 8 Law Chron. 
106, 107). 

BAKKBUPTOT (arOSy p. 194). 

I. Acts of bankruptcy, — ^The following acts, when 
committed by a person who trades within the mean-* 
ing of the bankrupt laws, are acts of bankruptcy :— ^ 
1. Departing this realm. 2. Being out of it and 
remaining abroad. 8. ' Absenting himself fii>m his 
dwelling'-house. 4. Beginning to keep his house. 
5. Sufiering himself to be arrested or taken in ezd- 
cution for any debt not due. 6. Yielding himself to 
prison^ 7. Suffering himself to be outlawed. 8. 
Procuring himself to be arrested or taken in ezeeu-^ 
tion. 9. Procuring his goods or chattels to be 
attached, or taken in execution. 10. Fradulent 
grant or conveyance of lands or chattels within this 
realm or elsewhere. 11. Fraudulent surrender of 
any of his copyhold lailds or tenements. 12. Frau- 
dulent gift or transfer of goods or chattels. But it 
is an essential ingredient. in each of thesQ acts that 
it should be done or suffered vbith intent to defeat of 
delay his creditors (12 k 18 Vic. c. 106, s. 67). 
Further,' if a trader, when arrested or imprisoned 
for. debt, shall be in prison for twenty-one days and 
not discharged, or when arreste4 or detained for 
debt shall escape out of custody, he shall be deemed 
to have committed an act of bankruptcy. Also 
when, after the filing against him of any petition for 
a^udication of bankruptcy, he shall collude or 
make a private arrangement with the petitioning 
creditor, so as to give him a preference over the 
others ; or where a trader in actual custody shall 
petition the Insolvent Debtors' Court for his dis- 
charge therefrom (s. 74). Also, if he fail to appear 
to the summons of any creditor who will make affi- 
davit of his debt in the Court of Bankruptcy, or re- 
fuse to make the admission, and yet decline to swear 
that he believes himself to have a good defence upon 
the merits. ' Also, if he does not pay or compound 
for a judgment debt within -seven days after a notice 
in writing firom the creditor, or seven days after 
notice of a peremptory order made in any court of 
equity, or in any matter of bankruptcy or lunacy, 
for payment of any sum, or if a petition filed for 
arrangement between himself and his creditors is dis- 
missed. * 
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n. SdU of merchandise^ no trading, — A party may, 
without subjecting himself to the bankrupt laws, 
sell articles of merchandise where he has no general 
intention to get his living by such means (1 Rose, 
84, 402 ; 1 Term Rep. 572). So where he is an in- 
fant (9 Bing. 865), or where an executor or trustee 
merely sells off the stock in trade of the deceased 
(1 Atk. 102 ; Harr. and Edw. N. P. ^52, 653). Where 
the goods sold haye not been purchased with the in- 
tent to be sold, the sale of them will not render the 
party subject to the bankrupt laws. Thus if a man 
purchase goods for his own use, that will not make 
him a trader, even though he afterwards sells such 
of them as he may not have occasion for (Summer- 
set y. Jarvis, 6 Moore, 56 ; Exp. Cromwell, 1 Mont 
Deac. and De Gex, 158). So where a man sells the 
produce of his lands, &c., he will not be a trader 
(Henley^s Bankr., p. 4, Srd edit. ; see ante, p. 14, 
for fuller answer). 

m. Acts of Bankruptcy^ voluntary and conqnU- 
sory. — ^The following acts of bankruptcy (among 
others) may be considered voluntary — namely, 1, a 
trader's departing from his dwelling-house, or the 
realm^ or otherwise .absenting himself; 2, his be- 
ginning to keep house or remaining abroad ; S, pro- 
curing or suffering himself to be arrested, or taken 
in execution; 4, making a fraudulent conveyance, 
gift, &c., of his lands, goods, or chattels. The pre- 
ceding acts must be done with intent to defeat or 
delay creditors (2 Steph. Com. 189, 2nd edit.) ; but 
the following do not depend upon proof of intention ; 
5, so, lying in prison for twenty-one days or escaping 
or filing a petition in the Insolvent Debtors* Court, 
or making a private arrangement with the petition- 
ing creditor after docket struck, are acts of bank- 
ruptcy. A trader may (imless he does what is re- 
quired of him) be compelled to commit an act of 
bankruptcy by a judgment creditor, or a creditor 
under a decree or order of a court of equity, giving 
him a notice to pay the money due thereon imme- 
diately; after sevf n days non-compliance it is an act of 
bankruptcy (12 & 13 Vic. c. 106, ss. 72, 78). So any 
other creditor (t. e., one not having obtained a judg- 
ment, decree, or order) may give notice requiring 
immediate payment, verifying Lis debt by affidavit, 
in which credit should be given for any set off, and 
then summon the debtor, who if he does not attend 
the summons, and does not pay, secure, or compound 
for such demand, or (if required) give a bond with 
two sureties, or if he attends, refuses to admit the 
demand, and does not depose to a good defence, and 
(if required) enter into a bond as aforesaid, will 
commit an act of bankruptcy on the eighth day after 
service of the summons (12 & 13 Vict. c. 106, ss. 78, 
80). The same result will arise where the trader 
signs an admission of the debt, and does not Within 



seven days pay, &c., the creditor (s. 81). And s. 82 
provides for the case of an admission of part of the 
debt, as to which seeOldfield v. Dodd (17 Jur. 261). 
rV. Time of act of bankruptcy. — No person is 
liable to be made a bankrupt by reason of any act of 
bankruptcy committed more than twelve months prior 
to the filing of any ped^on for adju^cation against 
him. This is so expressly provided in sec. 88 of the 
Consolidation' Act. 

V. Requmtee for adjudication. — The requisites to 
support fbr a^udication are — (1) fi trading ; (2) an 
act of bankruptcy ; (8) a petitioning creditor's debt 
to a sufficient amount, unless where the trader 

. himself petitions (2 Chpn. 218). 

VI. Joint'Stoch company^ adjudication^ — In order 
to obtain an abjudication of bankruptcy against a 
joint-stock company, a creditor not having a judg- 
ment, &c., must (7 & 8 Vic. c. Ill, s. 7) file an affi- 
davit of debt, of a proper amount, in a court of law, 
and sue out a writ of summons, which must be served 
on the chief cle^k, &c., of the company. If the 
company do not, within one calendar month, pay, 
&c., such debt, or make it appear to a judge that it 
is their intention to defend the action upon the 
merits, and enter an appearance accordingly, the 
eompany will be deemed to have committed an act 
of bankruptcy (see Exp. Gillett, 28 Law Tim. Rep. 
68, 53 ; 8 Law Chron. 187, 198, 254, 267, 888). By 
ss. 5 and 6, creditors having a judgment or decree, 
&c., may serve a fourteen days' notice requiring pay- 
ment. So by s. 4, the company itself may resolve 
that it is unable to meet its engagements, ai&d that 
shall be an act of bankruptcy. 

Vn. Second bankruptcy. — The certificate of a 
person who has been before bankrupt, and has not 
paid fifteen shillings in the pound, will only protect 
his person, leaving his future property subject to the 
claims of the assignees (1 Law Chron. 834 ; Key, 
Bankruptcy, p. 182). 

VIII & IX. Debts to petition and for proof — 
These questions seem to relate to the same matters, 
and are, therefore, answered in one. The debt of a 
creditor seeking to prove may have been contracted 
after the debtor ceased to trade, whereas a debt of a 
petitioning creditor contracted after the trading 
ceased will not support a fiat (Meggott v. Mills, 1 
Ld. Raym. 286 ; 1 Swanst. 64). The debt of the 
petitioning creditor must have been contracted 
(though it need not be payable) before the act of 
bankruptcy, but a creditor may prove his debt, if 
bond fide contracted before the filing of the petition, 
notwithstanding a prior act of bankruptcy (see 12 & 13 
Vic c. 106, s. 165 ; Robinson v. Vale, 2 Bam. and 
Cres. 762 ; 8 Bam. and Aid. 18 ; 1 Bing. 180). An 
equitable debt will not support an adjudication, but a 
creditor may prove for an eqmtable demand (Walcot 
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T. Hall, 2 Bro. Chan. Cas. 806 ; Bex t. Eggington, 
1 Tenn Bep. 369 ; Mont, and Ayrt. Bankr. Pract. 
p. 163, l8t edit.). 

X. Proof-— Separate creditors — Joint adjwlication. 
Where the whole of the members of a firm are 
made bankrupt, and their joint assets are not suffi- 
deni to discharge the joint liabilities, thb joint cre- 
ditors may prove against the separate estate of one 
of the partners, but will not be entitted to receive 
any dividends nntil the separate creditors of that 
partner have been fully satisfied. Separate credi- 
tors cannot receive dividends out of the joint estate 
nntil all the joint creditors have been satisfied. This 
subject is very confusedly noticed in the text books, 
and is made more difiicult of comprehension by 
being mixed up with joint and separate a4Judication8 
(fiats), but if the reader will turn to Exp. Cook (2 
P. Williams, 500, 601), Horsey's case (3 Id. 25), 
and £jcp. Bowlandson (3 Id. 408), he will find an in- 
telligible expliuiation. The 12 & 13 Yic. c. 106, s. 140, 
relates to a separate adjudication (fiat) against one 
or more of several partners, the others of whom 
may be solvent (see Exp. Peake, 2 Bose, 44 ; Archb. 
Bankr. 427, 8th edit.). The 140th section enacts 
that if one or more of the partners of a firm be ad- 
judged bankrupt, any creditor to whom the bank- 
rupt is indebted jointly -with the other partners of 
the firm, or any of them, shall be entitled to prove 
his debt, for the' purpose only of voting in the dioice 
of assignees, and of being heard against the allow- 
ance of the bankrupt's certificate, or of either of 
such purposes ; but such creditors shall not recejve 
any dividend out of the separate estate of the bank- 
rupt until all the separate creditors shall have re- 
ceived the full amount of their respective debts. 

XI. Surety-^ Proof. — ^Any person who is surety or 
liable for any debt of the. bankrupt if he has paid 
the debt, or any part thereof, in discharge of the 
whole debt, if the creditor has proved his debt, is 
entitled to stand in the place of such creditor as to 
the dividends, &c., or, if the creditor has not proved, 
such surety, or person liable, is entitled to prove as 
a debt, not disturbing the former dividends. This is 
by virtue of sec 173 of the Consolidation Act (see 
Steadman y. Martinnant, 13 East, 427; Wallis.v. 
Swinburne, 17 Law Joum. K. S. Exch. 169 ; Wise's 
Bankr. 107). 

Xn. Assignees — Choice, — ^Assignees of the bank- 
rupt are chosen at the first public sitting, or at an 
adjournment thereof, and all creditors who have 
proTed debts to the amount of £10 may vote in 
such choice. Any drediitor may vote in person, or by 
any person by him authorised by letter of attorney, 
on proof of the execution thereof, either by affidayit 
or by oath before the Court vivd voce ; the a£Eida- 
vit of execution may be sworn before the Court, 



or any Commissioner, Registrar, or Master thereof, 
or before a Master in ordinary or extraordinary in 
Chancery, or before any clerk of affidavits, assistant 
clerk, or second assistant derk of affidavits in Chan- 
cery ; in the .case of creditors residing in Scotland 
or Ireland, the affidavit may be sworn before a 
Master extra or magistrate ; or elsewhere (not being 
in England) by oath befi>re a magistrate, duly 
attested by a notary public, &c., or before a British. 
Minister, &c. (12 & 13 Vic c 106, s. 243). Two 
creditors may join in the .power, which does not 
require a sUmp (12 & 18 Vic c 106, s. 138). 

Xin. Assignees — Property vesting, — Until the 
appointment of assignees and their election 
(where sucti is necessary) to take the property, the 
estate (except where a provisional assignment was 
executed) was formerly in the bankrupt ; but, as by 
sec. 40 of the Consolidation Act, the official assignee 
is to be deemed, to all intents and purposes, the sole 
assignee of the bankrupt*8 estate and effects until 
the appointment of the creditors' assignees, it seems 
to follow that, until sudi appointment, the estate and 
effects of the bankrupt (except c<^yholds, estates 
tail and leaseholds) are vested in the official assignee 
(see Turner v. Nicholls, 16 Sim. 565 ; S. C. 18 Law 
Joum. K. S. Chanc. 278 ; 13 Jnr. 298). On the 
appointment of creditors* assignees and their elec- 
tion to take (where necessary), their title attaches 
(jointly with Ae official assignee), and has a retro- 
^spectit? operation ; that is, relates back to the time 
when the trader became bankrupt, so as to overreach 
and annul &11 intervening alienations and executions, 
except BO far as against the Crown, and also except 
such alienations and dealings as are by the Consoli- 
dation Act rendered valid (Mann v. Bicketts, 9 Jur. 
1108 ; Princ Com. Law, 108—11), By the mere 
appointment, and without any other conveyance or 
assignment, all the bankrupt's property (except copy- 
holds, estates tail, and leases before assent) is trans- 
ferred to the assignees (12 & 13 Vic c 106, ss. 40, 
102, 141, 142 ; 1 Bing. N. C. 313 ; 2 Black. Com. 
486 ; 2 Steph. Com. 207). The transfer as to free- 
holds does not operate retrospectively (2 M. and 

Selw. 446). 

XIV. Reputed ownership, none, — ^The following 
are some instances where goods in the bankrupt's 
possession or control at the time of the bankruptcy 
do not pass to the assignees — where the bankrupt has 
property in his possession in autre droit, as where 
he is a trustee, or executor, or administrator (Winch 
V. Keeley, 1 Term Bep. 619 ; Exp. Ellis, 1 Atk. 
101). So property in his possession as factor for 
another, will not pass to the assignees (2 P. Will. 
187, nott ;Cowp. 233). Nor will property placed 
in the bankrupt's hsnds for a specific purpose (Exp. 
Froud, 1 Mont. & Mc Ar. 26?). So moneys, seen- 
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rities, and effects, belongiDg to properly inrolled 
friendly societies, &c., do not pass to the assignees 
(6 Madd. R. 98 ; Exp. Ray, 2 Deac. 537). So goods 
obtained by fraud (15 Mees. and Wels. 216), or in 
the trader^s possession in conformity with the known 
usages of trade (16 Mees. and Wels. 212), and goods 
settled to the separate use of the wife (16 Mees. and 
Wels. 838), do not pass to the assignees — i. «., they 
cannot be sold under a commissioner's order. 

XV. Assignment of policy, — Where a trader 
assigns a policy of insurance on his life, notice 
thereof should be giyen to the insurance office, to 
prevent the same being considered as in his reputed 
ownership (see 2 Law Chron. 339 ; 3 Id. 37 ; Ed- 
wards y. Scott, 1 M. and Gr. 962 ; Re Fearce, 1 Jur. 
N. S. 385. 

CKIMINAL LAW (onU^ p. 195). 

I. Criminal courts, — ^The following are the several 
English criminal courts : — 1. The House of Lords, 
as the court' of appeal on writs of error, and as 
original jurisdiction by impeachments, and trials of 
peers for treason or felony. 2. The Ck>urt of Queen's 
Bench, which, on the Crown side, has jurisdiction 
(primary and by way of appeal) over all offences, 
except treason or felony by a peer (Jt Black. Com. 
812 ; Com. Dig, Court', B). 3. The ' Central 
Criminal Court (ante, p. 16) having jurisdiction 
over offences committed on the high seas where the 
prisoner is in Newgate, and all felonies. and misde- 
meanors committed in London, Middlesex, and 
certain suburbs in parts of Essex, Kent, and Surrey, 
and offenders sent under the 19 & 20 Vic. c. 14, 
stated 3 Law Chron. 172, 173. 4. The Quarter 
Sessions having jurisdiction to try misdemeanors, 
and a few felonies not punishable (on first conviction) 
by penal servitude for life, and not being expressly 
excluded from . their jurisdiction bv the 5 & 6 Vic. 
c. 38, s. 31 (stated ante, p. 16). 

n. Steps in a criminal prosecution, — The earlier 
steps have been so fully stated (ante, p. 18, No. X.), 
that we think it unnecessary to repeat them here. 
It may be added that the prosecutor^s solicitor 
should, if the prisoner is admitted to bail, satisfy 
himself of their responsibj^ty, obtain a copy of the 
depositions of the witnesses, take care that those 
witnesses who are bound over should be informed 
when the trial will come on, and subpoena any other 
witnesses who may be able to give material evidence. 
He should then prepare a brief for counsel, with 
copies of the indictment (which in difiBcult cases 
should be settled by counsel^ and of the depositions, 
a id attend the court on the day of trial. If the 
prisoner is convicted, the judge forthwith or at a 



subsequent time passes sentence. An alien may be 
tried by a jury, one-half of whom are foreigners 
(Key, Crim. Lav, pp.. 110, 111). 

III. High Treason. — High treason, in a general 
sense, is an offence against that allegiance which is 
due to the Queen from every man who lives under 
her protection ; and it is so- called by recson of the 
greatness of the personage against whom it is com- 
mitted (Bacon's Abr. tit. '' Treason f 4 Steph. Com. 
210, 2nd edit.). As the crime of petit treason no 
longer exists, it seems unnecessary to use the word 
** high " before treason in order to express the crime 
originally properly .designated high treason. The 
following are some instances of treason — namely, 
compassing the Sovereign's death, levying* war 
against the Sovereign, adhering to the Sovereign's 
enemies, counterfeiting the great or Privy Seal, &c. 
(see 11 & 12 Yic. c. 12 ; 4 Black. Com. ch. 6 ; 

4 Stiph. Com. ch. 6 ; Key Criminal Law, pp. '20, 
21). / 

lY. Homicide, — Homicide is the general term for 
any manner of killing a human being. Homicide is 
either justifiable, excusable, or felonious. Justifi- 
able is where death arises in preventing the commis- 
sion of any forcible and atrocious crime, or where 
an officer kills an offender in the execution of his 
office, or of process, when resisted. Homicide is 
excusable where done in necessary self-defence, or 
where the death is caused by a lawful act without 
negligence!. Felonious homicide includes kiurder 
(also self-murder) and manslaughter. Both these 
killings are unlawful, but murder is done with 
malice prepense, whilst manslaughter is without 
malice (First Book, 384^387 ; 4 Steph. Com. c. 4, 
p. 120—154, 2nd edit). 

y. Murder, indictment, instrumeTU. — ^Formerly an 
indictment for murder must have declared how and 
with what it was done — ^namely, unth a certain swcird^ 
Sfc; yet, if the party were killed with another 
weapon, it maintained the indictment; but if it were 
with another kind of deaths as poisoning or 
strangling, it was held not to maintain the indict- 
ment. So it was held that if a man were indicted 
for the murder of another with a sword, pistol, &c., 
the indictment must have set forth in which hand 
the defendant held the weapon, though mistaking 
the hand would not have vitiated (2 Hawk. PL C. 
185 ; 3 Com. .Dig. 505 ; Archb. Crim. Plead, and 
Evid. 403, 404, 8th edit.). Now, however, the 
means by which the injury was inflicted need not 
be specified in indictments for murder or man- 
slaughter (14 & 15 Vic. c. 100, s. 4). The only 
question, therefore, will be — Is the accused guilty or 
not of murdering the deceased? and evidence of 
any kind of killing, whether by poisoning, beating, 
starving, or drowning will be admissible. 
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VL Homicide^ punishment. — Fonishable homicide is 
either maoBlaughter or murder ; for the former,- the 
punishment is penal servitude for life, or for not less 
than seven years; or imprisonment for not more 
than four years, or fine. For murder the punish- 
ment is death. 

yn. Burglary^ definiiUm, evidence, — Burglary is 
where one by night breaks and enters intp another's 
dwelling house with intent to commit a felony. 
Burglary, therefore, must be, first, in the night time^ 
that is, by 7 Will. 4 and 1 Vic. c. 86, s. 4, after nine 
of the clock in the evening, and before six of the 
dock in the morning ; secondly, the crime must be 
committed in a mansion or dwelling-house, or in a 
building communicating tl^erewith. For by 7 & 8 
Geo. 4, c. 29, s. 13, no buil4pgi although within 
the same curtilage with the dwelling-house, shall 
be deemed part thereof for the purpose of burglary, 
unless there shall be a communication with such 
building and dwelling-house, either immediate or by 
means of a covered and enclosed passage leading 
from one to the other ; thirdly, there must, in order 
to make it burglary, be both a breaking and an entry 
to complete it, or a breaking out after an entry to 
commit felony, or being therein and committing a 
felony (7 & 8 Geo. 4, c. 29, s. 11) ; fourthly, the 
breaking and entry must be with a felonious intent 
(4 Black. Com. 224, et seq. ; 4 Steph. Com. 172— 
178). 

yin. Burglary^ curtilage. — A curtilage is stated 
by Cowell to be a i^ece of ground lying near, and 
belonging to, a dwelling-house, as a court-yard, or 
the like. What is meant by breaking and entering 
a building within the curtilage of a dwelling-house 
will be best understood by a statement of the pro- 
visions of sees. 13 and 14 of the 7 & 8 Geo. 4, c. 29. 
By the 13th section no building, although within 
the same curtilage with the dwelling-house and 
occupied therewith, shall be deemed to be part of 
such dwelling-house for the purpose of burglary, 
unless there he a communication between such building 
and dwelling-house, either immediate or by means 
of a covered and enclosed passage leading from the 
one to the other. Section 14 (amended by 1 Vic. c. 
86 and 90), enacts, that if any person shall break 
and enter any b.uilding, and steal therein any chattel, 
money, or valuable security, such building being 
tcitkin the curtilage of a dwelUng-house^ and occupied 
therewith, but not being part thereof according to 
the provisions of the above 13th section, every such 
offender being convicted thereof, either upon an in- 
dictment for the same offence or upon an indictment 
for burglary, hous^-breaking, or stealing to the value 
of five pounds in a dwelling-house, containing a sepa- 
rate count for such offence^ shall be liable at the dis- 
cretfon of the court to be transported beyond the 



seas for any term not exceeding fifteen years, or to 
be imprisoned for any term not exceeding three 
years, to which imprisonment, hard labour and 
solitary confinement may be superadded. 
IX. Forgery and Uttering. — Forgery is the frau- 
ulent making or alteration of a writing to the pre- 
judice of another man's right, with a view to put it 
off as a genuine document, so as to defiraud some 
one (Reg. v. Marcut, 2 Car. and Earw. 356) ; but 
by s. 8 of the 14 & 15 Vic. c. 100, the intent to de- 
fraud particular persons need not be alleged or 
proved. It was a misdemeanor at common law, and 
was punishable with fine and imprisonment only; 
but now, by statute, it is in many cases felony 
(Clarke v. Newsam, 1 Exch. Rep. 131), and punish- 
able with transportation or imprisonment (4 Steph. 
Com. 205, et seq.^ 2nd edit.). The uttering of a forged 
instrument, the forgery of which is only a forgery at 
common law, is no offence, unless some fraud was 
actually perpetrated by it (iteg. v. Boult, 2 Car. and 
Kirw. 604). 

X Embezzlement and Larceny. — Embezzlement 
is where one in a public trust, or as a servant, re- 
ceives and fraudulently appropriates money or goods 
received for public purposes or for his master, with- 
out the same having been in the possession of the 
party entitled thereto (Dickinson's Quart. Sess. 261, 
355, 5th edit. ; 3 Law Chron. 267). Embezzlements 
by persons employed by the party whom they 
defraud are distinguished from larceny properly 
so called (see definition,* 14 Jur. Dig. 54), as 
being committed in respect of property which 
is not «t the time in the actual or legal pos- 
session of the owner (Reg v. Butler, 2 Car. and Eirw. 
340 ; Reg. v. Aston, 2. Id. 413 ; Reg. v. Hawkins, 
14 Jur. 513 ; 1 Law Chron. 442). The distinction 
in such cases between larceny and embezzlement is 
by the 14 & 15 Vict. c. 100, s. 13, rendered of no 
practical importance, as now a person indicted for 
embezzlement as a clerk, &c., is not to be acquitted 
if the offence turn out to be larceny, and vice versd. 

XI Receiving stolen goods— Evidence. — In order to 
sustain an indictment for receiving stolen goods, it 
must first be proved that a larceny of the goods 
mentioned in the indictment was committed ; next, 
thai the stolen goods were received by the defendant ; 
and, lastly, that the accused at the time of the receipt 
of Uie goods knew or had reason, from the circum- 
stances, to suspect that the goods were stolen 
(Archb. PI. & Ev. 268, 269, 8th edit.). 

XII. Perjury deJined'-]^itne8ses:'—FeTJ\iTy is the 
crime of false swearing which arises when a lawful 
oath is administered in some judicial proceeding, to 
a person who swears wilfully, absolutely, and falsely, 
ia a matter material to the issue or poiut in question. 
The law takes no notice of any perjury but such as 
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is committed in spme court of justice having power 
to administer an oath ; or before some magistrate! 
or proper officer, or person, invested with a similar 
authority, in some proceedings relative to a civil suit 
or a criminal prosecution (4 Black. Com. 187). 
The 14 & 15 Vic. c. 99, s. 16, authorises every 
court, judge, justice, officer, commissioner, arbitrator, 
or other person having by law or by consent ot 
parties authority to hear, receive, and examine 
evidence, to administer an oath to all such witnesses 
as are legally called before them respectively. It is 
a misdemeanor. In order to obtain a conviction two 
witnesses are, in general, required (4 Bl. Com. 358 ; 
Archb. Crim. PL and £v. 155, 56$, 8th ed. ; Key, 
Crim. Law, pp. 52, 53 ; 1 Law Chron. 133, 269, 
886 ; 8 Id. 217, 412 ; anU, p. 18). 

Xin. Fake representation — Nature of, — In order 
to constitute the offence of obtaining money or 
property by false pretences, the representations 
(which need not necessarily be in words, but arising 
from conduct and acts) must be both alleged and 
shown to have been made with intent to cheat or 
defraud, and formerly some particular person must 
have been named and proved to have been so cheated 
or deihiuded ; but this is rendered unnecessary by 
8. 8 of the 14 & 15 Yic. c. 100). Thus, A. may be 
indicted for obtaining goods on a fraudulent pretence 
under the 7 & 8 Geo. 4, c. 29, s. 53 ; on which 
statute it has been held, that it is not necessary that 
the pretence should be in words ; the conduct and 
acts of the party will be sufficient, without any 
verbal representation (see Rex t. Jackson, 3 Camp. 
870 ; R. V. Barnard, 7 Car. & Pay. 784, the case of 
a person wearing a student's gown and cap). 

XIV. JF^ishment of frauds by trustees and others, — 
By the 20 & 21 Vic. c. 54 (stated ante, p. 154—156) 
trustees fraudulently disposing of or destroying the 
trust property causd Iticri are guilty of a misde- 
ineanor (s.* 1). So bankers, merchants, brokers, 
attorneys, agents, or persons acting powers of at- 
torney^ fraudulently selling, pledging, &c., pro- 
perty intrusted to them for safe custody, are 
guilty of a misdemeanor (ss. 2, 8^. By s. 4, bailees 
fraudulently converting the bailed property to their 
own use are guilty of larceny. Sees. 5-— 8 apply to 
directors and officers, &c., of public companies who 
are guilty of a misdemeanor, in fraudulently appro- 
priating the company's property, or in keeping frau- 
dulent accounts, or wilfully destroying books, &c., or 
publishing fraudulait statements with intent to de- 
ceive any shareholder, &c., or to induce any person 
to become a shareholder, &c. By s. 9, persons 
receiving property fraudulently disposed of, knowing 
the same to have been so, are guilty of a misde- 
meanor. 

XV. Griminal informattdnj what^ and leave to fie. 



-^A criminal information is a mode of proceeding, in 
lieu of an indictment, in respect of gross and notorious 
misdemeanors, as for libelling or obstructing magis- 
trates in the discharge of their duties, for bribery, 
riots, batteries, libels, provoking to breach of the 
peace, &c., and even for the non-repair of roads 
(11 Jur. 306). Leave to file a criminal information 
is obtained, the rule being nisi only in the first 
instance by application (by counsel only) to the 
Court of Queen's Bench upon affidavits stating the 
circumstances upon whidi the complainant seeks to 
proceed by this extraordinary method. These 
roust not only charge the defendant with such a 
crime as will justify the court in interfering, but 
must, in general, show the innocence of the party 
complaining, and that his motives are honourable 
and sincere. Where an information is sought 
against a magistrate a notice of the motion should 
be given, and the motion must be made within two 
terms at least, and early enough to allow of cause 
being shown before the end of such second term. 
And even in the case of a private individual, the 
complaint should be made as early as possible, and 
any delay should be accounted for (2 Barnard. 284 ; 
4 Term Rep. 465, 290; 1 Chit. Crim. Law, 856, 
875; Reg. i^rSaonders, 10 Qu. Ben. Rep. 484). 



SUMMARY OF DECISIONS. 



ANNUITY.— Af«m(wnfli [vol. 8, p. 242, vol. 1, pp. 
150, 363 — 366 — Income-tax reduction, — ^A memorial of 
an annuity subject to income-tax is not defective 
for not noticing a proviso in the deed that any 
future reduction of income-tax shall enure to the 
benefit of the grantor. Knight v. JSotryer, 6 Week. 
Rep. 28. 

CHAMPERTY [vol. 2, p. 567]— -Bayiw/ an 
incumbrance, — It is not necessarily champerty to buy 
an incumbrance which is the subject of a suit in 
equity. Knight v. Bowyer, 6 Week. Rep. 28. 

CONVERSION INTO PERSONALTY [vol. 8, 
pp. 84, 369]— Cjprfon to purchase by a lessee. — Where 
a vendor is either. absolutely or contingently under 
such an agreement to sell as equity will enforce against 
him, the property (as between his real and personal 
representatives) forms part of his personal esute 
from the time fixed for completion (Dart's Veud. 
170, 3xd edit.). In cases where the right to pur- 
chase is exercisable at the option of a lessee, con- 
siderable inconvenience may seem to follow from 
deciding that the money is personalty, since it is 
clear that a devisee of real estate may be in possession 
of the rents for many years, and then be liable to 
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lose the estate altogether, upon the exercise of an 
option by the lessee. The question, however, has bisen 
expressly decided, first, by Lbrd Kenyon, in Lawes y. 
Bennett (1 Cox, 167), and then by Lord Eldon, .in 
Townley t. Bedwell (14 Yes. 590). It is true that 
Lord Eldon expressed some donbt about it. His 
Lordship, in refening to Lawes y. Bennett, said, 
*' The case was yery much argued ; and I do not 
mean to say that a great deal may not be urged 
against it; but where there is a decision precisely 
in point, it is better to follow it.** Lord St. Leo- 
nards, in his work upon Vendors and Purchasers, 
has assumed that the above cases are law. In the fol- 
lowing case it appeared that under an agreement to 
lease real estate, the tenant was to have the option 
of purchasing the premises at the expiration of the 
term, or sooner if the lessor should wish to dispose 
thereof. The lessor died, and at the expiration of 
the term the lessee claimed to be entitled to a con- 
veyance, which was executed : Held, that the realt3n 
was converted, and the purchase-money belonged 
to the personal representatives of the lessor. Col- 
lingvood v. Row, 26 Law Joum. Ch. 649. 

COVENANT TO SETTLE, kc— Construction-- 
Marriage settlement — Covenant to settle ajler-acquired 
property [voL 3, p. 135] — If a man contracts to convey, 
to mortgage, or to settle an estate, and he has not at 
the time of his contract a title to the estate, but 
afterwards acquires such a title as enables him to 
perform his contract, he is bound to do so. But a 
covenant to settle land which the covenantor should 
succeed to under a will, does not bind him to settle 
whatever interest he might derive aliunde in the 
same land. Smith v. Osborne, 6 Week. Rep. 21. 

DECREE. — Rectifying error- in mistake in chief 
clerk's certificaie, and decree founded thereupon — 
Right to rectification — Mode of proceeding, — Where 
in the course of the proceedings in a suit an error is 
committed by the parties themselves, and decrees of 
the court have been made founded on such error, 
there necessarily occurs much difficulty in having 
the error rectified in strict form. Lord Langdale, 
in his judgment in Davenport v. Stafford (8 Beav. 
522), said, ^* It is clear that if a party has been induced 
by firaud to consent, or has by mistake consented to 
a decree, the cqurt has the power to relieve him, 
and will do so, on being satisfied that the fraud or 
mistake existed, if the conduct of the party himself 
has not deprived him of his title to relief, and that 
the relief can be given with due regard to the just 
interests of others. I doubt whether the form of 
proceeding in such cases is strictly settled, or whe- 
ther the same form is exclusively applicable to all 
cases.** In some cases the error may be amended on 
a re-hearing, but more usually on original bill. In 
the following case, it appeared ihat by a decree of 



the 6ourt made in another suit, in which the present 
plaintiff was defendant, and the present defendant 
was plaintiff, the residuary personal estate of a 
testator was declared to be divisible into moieties, 
to one of which the pre^nt plaintiff was entitled, 
and the present defendant to the other, and the 
chief clerk was ordered to ascertain the residuary 
personal estate not specifically bequeathed. Instead 
of having the residue ascertained by the chief clerk, 
the parties undertook to state for themselves what 
the particulars were, and the chief clerk made his 
certificate, by which he certified that the residuary 
estate was admitted by the parties to consist of 
certain particulars. A decree on further considera- 
tion was made at chambers on this admission, and 
various payments and transfers were made in pur- 
suance of the decree. Afterwards, the present 
plaintiff having discovered that a great mistake had 
been made in the amount of residue stated in the 
certificate, owing to which the present defendant 
had been overpaid, filed the present bill, alleging 
the miatake, and praying that the defendant might 
be decreed to recoup and pay him the sum which 
he had received in excess. The court being satis- 
fied that a mistake, as alleged, had really been 
made, and- that the case was free from the objection 
of delay, also that the conduct of both parties had 
been such as not to have deprived the plaintiff of 
his fight to be relieved, and that the rights, of third 
persons would not be invaded by any interference, 
held itself bound to interfere in the plaintiff^s behalf. 
The question of mistake or no mistake, where the 
alleged error occurs in the progress of proceedings 
in the face of the court, can never be so fairly stated 
or tried as by original bill. The court, however, 
refused to make an order in the terms prayed, but 
gave the present plaintiff leave to move to vary the 
certificate in the former suit, and to present a petition 
of re-hearing of the cause on further consideration, 
upon payment of costs up to the hearing. Purcell 
v. Manning, 30 Law Tim. Rep. 50. 

DEYISE.—Construction—Void devise— 7 Will 4, 
and 1 Vic, c, 26, s, 2b^Residuary devise— Difference 
between gift by way of exception, and one in the nature 
of a charge.— ^y section 25 of the Wills Act (7 
Will. 4, and 1 Vic. c. 26), it is enacted that, " unless 
a contrary intention shall appear by the will, such 
real estate or interest therein as shall be comprised, 
or intended to be comprised, in any devise in such 
will contidned, which shall. fail or be void by reason 
of the death of the devisee in the lifetime of the 
testator, or by reason of such devise being contrary 
to law, or otherwise incapable of taking effect, shall 
be included in the residuary devise (if any) contained 
in such will." Upon the literal construction of the 
language of this section, it might, at firist sight. 
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seem that a testator who assumes to devise part of 
his land for purposes which from their nature 
render such devise ineffectual, has expressed **a 
contrary intention," so far as regarded the claim of 
his residuary devisee. Such a view of the matter is 
however at once met by the fact that the clause in 
question expressly includes in its operation devises 
which might fiiil or be void by reason of being 
contrary to law, or otherwise incapable of taking 
effect. The prevailing opinion was, that the Legis- 
lature, by the enactment just referred to, intended 
to assimilate residuary devises of real estate to 
residuary gifts of personal property. It had long 
been established that a general residuary gift 
includes every legacy which fiuled by lapse. The 
case of Cooke v. The Stationers' Company (8 Myl. 
and Ke. 262) shows the distinction between a gift by 
way of exception, and one in the nature of a charge. 
It was there held that when the residuary gift wap 
not of the produce, but of the corpus of real estate, 
then if a gift intended for a particular purpose, 
which failed, was to be considered as an exception 
from the residuary gift, the heir would take; if it 
were to be considered as a charge upon the devised 
estate, the residuary legatee would be entitled to the 
benefit of the failure. It has been fully established 
by recent cases, that the 25th section of the Wills 
Act is to be construed upon the principle of assimi- 
lating a residuary devise of real estate with a like 
bequest of personalty. These observations will 
explain the following case and decision : — H. C, in 
1854, gave to trustees, their heirs, &c., all his real 
and personal property, of whatever nature or kind, 
in trust for his sister S. C. The testator then 
directed that certain farms should be sold, and the 
money obtained, toge&er vdth moneys due to him, 
should be vested in the names of the treasurers of 
the Wesleyan Methodist Missionary Society on 
annuity such as the law directed, such annuity to be 
paid to his sister S. C, as she might direct. After 
the decease of a brother, and another sister, and 
6. C, the claim to the annuity was to cease : Held, 
that the testator had given his property of every 
description upon trust for one particular person, and 
everything given to the Wesleyan Methodist Mis- 
sionary Society was given by way of charge thereon 
which having failed, there was an absolute trust in 
favour of S. C. The 25th section of the 7 Will. 4, 
and 1 Vic. c. 2Q, is to be construed upon the prin- 
ciple of assimilating a residuary devise of real estate 
with a similar bequest of personalty, and therefore a 
devise which was, by construction, residuary, was 
held to pass lands which had been included in a 
devise, void, as being contrary to law. Carter v. 
Hasioell, 29 Law Tim. Rep. 398. 
DEVISE.-- ConsinictUm— Gift in trust for a wwr- 



ried woman — ^^ Unmarried ^ in what sense used,-^ 
The following case is one upon the construction to 
be put on the word ^* unmarried " in wills and settle- 
ments containing gifts in default of appointment by 
females. A testator bequeathed the residue of his 
moneys to trustees, in trust as to one-fourth for 
such person as his daughter A. C, notwithstanding 
coverture, should by deed or will appoint, and in 
default in trust to pay the interest, &c., to A. C. for 
her separate use for life, and after her decease, in 
trust for such person, &c., as at the time of her 
decease would have been entitled thereto as her next 
of kin, in case she had died possessed or entitled to 
the same intestate and unmarried. A. C. was mar- 
ried at the date of the will. She died on the 26th 
Nov. 1852, leaving her husband and three children 
her surviving. No appointment of the fund was 
ever made in pursuance of the power. The husband 
and the brothers and sisters of A. C. claimed the 
fund, and thereupon the trustees paid the fund into 
court. On petition, the court held that the word 
** unmarried ** was used by the testator only to ex- 
clude the husband from taking any benefit under the 
will, and that the •'children of A. C. were absolutely 
entitled. Re GratUm's Ti^tutts, 29 Law Tim. Rep. 
399. 

DISSENTERS' BURIAL GROUNDS. — Pe- 
facing graves — Preventing future burials — Injunction. 
— In the following case an injunction had been 
granted to restrain the defendants, Benjamin Laim- 
beer, William Hone, and Samuel Dunn, their agents, 
&c., from destroying or intermeddling with the re- 
spective family graves or vaults of the plaintiffs, 
Richard Moreland, John Curtis, Henry Hanks, 
Thomas Broadwood, and John Thomas Neate, 
situate in the burial-ground attached to the chapel 
in Tottenham-court-road, and from removing or 
defacing the tombstones, or obliterating the inscrip- 
tions thereon (Moreland v. Richardson, 22 Beav. 
596 ; S. C. 25 Law Joum. Rep. Ch. 883). The 
court, however, refused to extend the injunction to the 
burial-ground generally, or to the family graves or 
vaults of other purchasers not parties, but who might, 
as prayed by the bill, come in and contribute to the 
suit. The result was, that on the night following 
this decision, at eleven o^ciock, the defendants took 
thirty men and levelled the whole of the ground, 
leaving only the tombstones of the plaintifis, which 
were protected by the ii^unction. On the day after, 
the Board of Health interfered : see II & 12 Vic 
c. 63 (Board of Health Act), 18 & 19 Vic. c. 120 
(Metropolis Local Management Act). Subsequently, 
on the hearing of the cause, the Master of the Rolls 
held, that where land has been set apart as a burial- 
ground, in which burial places have been purchased 
in perpetuity, the . Court of Chancery will restrain 
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the holders of the legal estate, though claiming as 
mortgagees, from destroying or deikcing such graves, 
or doing any act which may prevent fUture inter- 
ments. Mcrdand y. Biehardaony 26 Law JoUtn. 
Ch. 690. 

DOWER. — Construction of Dower Act — Execution 
of deed by hu8band,^By the 3 & 4 Will. 4, c. 105, s. 
8, it is enacted, that a widow shall not he entitled to 
dower oat of any land of her husband, when in the 
deed by which such land was conveyed to him, or by 
any deed executed by him, it shall be declared that 
his widow shall not be entitled to dower oul of such 
land. In the following case, the question was raised 
whether a declaration in a conveyance not executed 
by the purchaser would bar his widow of her dower 
in the lands conveyed. Freehold lands were con- 
veyed to T., and there was a declaration in the con- 
veyance by him that no widow of his should be dow- 
able out of the hereditaments thereby assured. T.^ 
died without having executed the conveyance, which 
was, however, executed by the vendor. Upon ob- 
jection taken on behalf of a proposed purchaser of 
the land that the widow was dowable in consequence 
of the non-execution of the deed by T., the objec- 
tion was disallowed: Held, also, that the word 
"dowable" was the same as '* entitled to dower.** 
Fairley v. Tuck, 6 Week. Rep. 9. 

ELECnON [vol. 2, pp. 27, 196, 200].— £rcir-<i<- 
law of heritable bond in Scotland taking an interest 
under an EngUsk wHl put to hia election. — In order to 
put an heir-at-law to his election, the intention of 
the testator to dispose of property which he could 
not pass by his will must appear by demonstration 
plain or necessary implication.' Where there are 
sufficient data beJAre the court to satisfy itself that 
it is for the benefit of the infant to take under the 
will, it will not re^er the matter to chambers to make 
inquiries. Lamb v. Lamb, 29 Law Tim. Rep. 372. 

HUSBAND AND WlFE.^Settlement— Separate 
estate — Marital rights^Subeequent property — Mistake, 
— ^A husband and wife, under an erroneous idea that 
they were performing a covenant to settle the after-, 
acquired property of the wife, directed a sum of 
money, to which she had become entitled, to be paid 
to the trustees of their marriage settlement, upon 
the trusts thereof. They executed a release, which 
recited these &ct8 — ^Aiter the decease of the husband, 
and the subsequent marriage of the wife : Held, 
that the money was appropriated to the trusts of the 
settlement ; that the direction to pay to the trustees 
was, in effect, a declaration of trust ; and that the 
transaction must be supported against the second 
husband, who claiiied the money by virtue of his 
marital right. The income of propeHy settled to 
the separate use of a married woman, ijf it accrues 
during her widowhood, loses the protection of the 



settlement if it is invested for her benefit by a party 
who was not a trustee of her settlement, and upon 
her second marriage it will pass to her husband, 
though the principal from which it was derived 
remains subject to the original settlement. Spicer 
T. Dawson, 26 Law Joum. Ch. 704. 

LEGACY. — Condition precedent — Returning to 
England — Ineffectual attempt. — A testator by his 
will had given to his son James a legacy of £2,000. 
By a codicil to the will, after noticing this bequest, 
and stating that his son had, since the making of his 
will, gone to Australia, proceeded to revoke that 
gift, and bequeathed to him, in lieu of the legacy 
of £2,000, £600 only; " but if he return to England 
before my wife's decease, I give him the further sum 
of £400.'' The widow died in 1866. In August, 
1863, the son had taken his passage on board ship 
to return to England, but was never more heard of: 
Held, that the son's return to England was a con- 
dition precedent, and must have taken place before 
his right to the £400 accrued: Held, also, that the 
attempt to return was not a frdfilment of tibe condi- 
tion. Priestly v. Holgate, 30 Law Tim. Rep. 30. 

LEGACY.— Satisfaction of a debt-- CodicU-^ 
Direction for payment of debts and legacies. — ^There is 
no case in which a direction to pay debts has of 
itself been held to afford sufficient presumption of an- 
intention that a legacy to a creditor should not be 
in satisfaction of the debt due by the testator. Such 
a direction is an ingredient to be considered in 
coming to a determination, but it is nothing more; 
and so Knight Bruce, L. J., when yice-Chancellor, 
seems to have felt in the case of Rowe v. Rowe (2 
De G. and Sm. 294), where he laid hold of that 
circumstance, but coupled with another, to take the 
case out of the general rule. That oUier circum« 
stance was, that the debts frt>m the testator to the 
legatee in that case (a married woman) was money 
which belonged to her for her separate use, and he 
followed Bartlett v. Gillard (3 Rus. 149), without 
approving or disapproving of it. In the following 
case, before Y. C. Wood, it appeared that a testator 
was indebted to his daughter, E. E., in a sum of £25, 
the balance of a larger sum, and by his will he 
directed his debts, and the legacies ** thereinbefore 
mentioned," to be paid. By a codicil to his will he 
bequeathed her a legacy of £100. Between the 
date of the will and the codicil the daughter mar- 
ried : Held, that the direction in the will did not 
extend to the legacy given* by the codicil, and that 
the legacy was a satisfaction of the debt : Held, also, ' 
that such a direction did not of itself afford sufficient 
presumption of an intention that a legacy to a cre- 
ditor should not be in satisfaction of a debt due by 
the testator. Edmunds v. Low, 30 Law Tim. Rep. 
31. 
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LEGACY.—" Money''—'' Interest money*'-- Inte$- 
tacy as to other personalty. — It is a rule that, in the 
abeence of anything to give a different interpretation 
to the ^ord ** money/* all that can pass under that 
term is money, and nothing else ; and that, if there 
can be nothing found in the will to lead to the con- 
clusion that the testator meant to include his 
general residuary property, it must be held that 
nothing passed but the cash. In the case of Omman- 
ney y. Butcher (1 Turn, and B. 260), there was a 
gift of " all the rest of my money,** with a direction 
to pay debts and funeral expenses. There it was 
held to be a residuary gift, because the testator was 
supposed to hare included all the property which 
was liable tQ be applied to the payment of debts. 
In the following case it was held on a somewhat 
similar will, that there was nothing to lead to an 
inference that the testator meant to include his 
general property. It appeared that the testator, 
after directing payment of debts, &c., gave to his 
wife for life the interest of all sums of money he 
might die possessed of; after her decease, he gave 
all such " interest money** to his daughter for life, 
and after her decease he gave the principal and 
interest to be divided between his daughter*s children. 
The testator, at his death, was possessed of £455 
cash, besides ftimiture, farming-stock, and a farm 
at a yearly tenancy : Held, that there was a specific 
bequest of the money only, and an intestacy as to 
the, rest of his property; and that the debts, &c., 
must be paid out of his general estate. Lamer y. 
Lamer, 26 Law Jonm. Ch. 668. 

LEGACY. — Not ctU down by power of disposition 
— Tenant for life, — Where in a will &ere is an abso- 
lute gift with a particular power of disposition, 
a question may arise whether the absolute gift was 
not cut down in consequence of the power being 
confined to a specified mode of disposition; but 
where the power is absolute, it is certainly other- 
wise, being governed by Re Yalden (1 De Gex M. 
and G. 53), in. which there was an absolute gift, 
with a power to dispose of the property by will or 
otherwise. Accordingly in the following case. Wood, 
y. C, lield that an absolute gift of a legacy is not cut 
down to a life interest by the addition of a general 
power of disposition at the death of the legatee. 
Qucere, if the power had been limited. Re Mortlocfs 
Will, 26 Law Jourh. Ch. 6Vl. 

MINES. — Minerals — Injunction — Damage to man- 
sion-house — Construction of demise to work mines. — 
The general principles which regulate the rights of 
working minerals, as between the owners of the 
minerals and the owners of the surface, are just the 
same whether the minerals have been granted in fee 
or for term of years only. In the well-known case 
of Harris v. Ryding (5 Mees. and W. 60), there 



was an express plea by the owners of the minerals 
that they were working the mines according to the 
terms of their conveyance ; and a demurrer was 
filed to that plea. The court, upon the argument of 
the demurrer, held that there was a common law 
right or rather inference that when an owner of 
lands, with liouses and buildings on the sudace, and 
minerals underneath, conveys the minerals to 
another, but retains the houses and buildings in his 
own hands, he is to be held, primd facie — of course, 
any express declaration in the deed may control such 
an inference — to have granted the minerals consist- 
ently with the rights and ownership of the property 
which he retains to himself. Thus, if A. grants to 
B. the lower story of a house, reserving to himself 
the upper story, A. will be held to have reserved to 
himself, also the right of having the lower stoiy 
upheld and maintained, so as to support the upper. 
Therefore, where the owner of houses and buildings, 
and also of mines, makes a demise of the mines, he is 
not to be taken except by express direct words, or 
by a direct implication equivalent to express words, 
to give license to the lessee of the mines to bring 
down the house, if that should be the consequence of 
working the minerals in a regular manner. These 
observations will explain the following decision : — ^A 
mortgagor and his mortgagee demised certain lands, 
containing .514 acres, for the purpose of being 
worked as coal mines, and for other minerals, vdth 
the usual powers of entry, to dig, &c., and make 
aale of the produce, except in or upon the demesne 
lands, about four acres (coloured red in the plan 
attached to the demise), on which a capital mansion- 
house had been erected, with the usual appur- 
tenances : Held, that this was a demise of the mines 
under the whole acreage, but with a restricted right 
of ei\joyment in the lessees ; so 'that the lessees 
could not demise that paft coloured red to any 
other person, and that they had no power to work 
the mines under the part coloured red. The lessees 
having commenced to work under the other part of 
the land, and also in a trifling degree under that 
coloured red, whereby the mansion-house, &c., was 
endangered, and some partial damage had, in fivt, 
accrued: Held, that the lessor was entitled to an 
inquiry whether any portion of the land, other than 
that coloured red, was required for supporting the 
mansion-house, &c., with a view to restrain the 
lessees from working any portion so found to be 
necessary. Dugdale y. Robertson, SO Law Urn. 
Rep. 52. 

PUBLIC COMPANY.— W'tnAVup Acts^-Act 
0/1848, s, 99, and Act o/1849, s, 17— Leave to move 
to have a name struck off from the list of eontributories. 
—By the 99th sec. of the Winding-up Act, 1848, a 
petson whose name is inserted upon the list of con- 
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tributories may apply to the court to have his name 
removed from such list. By sec. 17 of the Winding* 
up Act, 1849, such person may apply to the master 
to review his decision, bat it appears from 'the 
following decision that he is not bound to pursue 
this course: — A joint-stock company was provi- 
sionally registered in October, 1846. • In November, 
1816, B. applied by letter for 100 shares. He 
received a letter in reply, stating that seventy shares 
had been allotted to him, and a deposit of Is. a 
share was paid by B., or on his behalf, on the 8th 
December, 1846. On the 26th February, 1847, the 
company was completely registered. The deed of 
settlement, dated 17th February, 1843, was never 
executed by B., but his name appeared in one of 
the schedules as the holder of shares, the deposit on 
which was stated to be part paid. On the 1st 
February, 1847, a call of lOs. a share was made by 
the directors, made payable on the 22nd February 
following. A payment of £3 10s. on account 6T 
this call appeared in the booksof the company, to 
the credit of B., but he denied having pud anything 
on account of this or .any subsequent call. A 
winding-up order having been afterwards obtained, 
B. was, after some discussion, placed by the master 
on the^ list of contributories, and paid £150 in 
respect of calls, to the official manager. B. moved 
under the 99th section of the Winding-up Act of 

1848, to be at liberty to serve a notice of motion for 
the removal of his name from the list, and for repay- 
ment by the official manager of the £150.' It was 
objected that the application was unnecessary, owing 
to the provisions of the 17th section of the Act of* 

1849, which gives the master power to review his 
own decisions. But it was held, that notwithstanding 
the 17th section of the act of 1849, the 99th section 
of the Act of 1848 still remained in force, and that . 
the present motion might be regularly made. The 
court refused to impose terms upon the appellant 
that be should undertake not to ask for the repay- 
ment of the £150, and that he should undertake 
to pay the costs of the present motion. Re The 
MerioTieikshire Slate and Slate Slab Company^ Exp, 
Day, 30 Law Tim. Rep. 51. 

RESTRAINT OF TRADE [vol. 8, pp. 268, 
286] — Injunctisn — Master and servant — Soliciting 
custom.— Jin agreement by a servant not to carry on 
the same trade as that in which his employer is 
engaged for a limited time after he leaves his service, 
is founded on a sufficient consideration, viz. the 
wages during his Service. A servant carlying out 
milk at weekly wages, with trade allowances, will 
be restrained frofn trading on his own account in 
contravention of an agreement signed by him not to 
carry on the same busmess, &c., withiil the same 
district, for two years after ceasing to be employed 



or leaving the service of his master, his successors, 
or assigns. Benwell v. Inns, 26 Law Journ. Cb. 
663. 

SOLICITOR AND COimSEU—Extent of au- 
thority — Compromise. —^ In the following notorious 
ease, the Master of the Rolls has decided that neither 
a solicitor nor a counsel retained to conduct a cause 
has any implied authority to compromise it. Swin- 
fen V. Swinfen, 6 Week. Rep. 10 ; 3 Law Chroti. pp. 
158, 271. 

TRUSTEES [anU, pp. 86, 118, 119].— Trustee 
Relief Act [anU, pp. 18, 14] — Owto.— The Trustee 
Act is Obviously framed to enable trustees, with, 
funds in their hands, to relieve themselves from any 
responsibility which might arise or be incurred, and 
they are justified, except in very plain cases, in the 
payment of a fund into court. On the other hand 
trustees are not b6 justified where they do not act 
hondjide, but from capricious or worse motives, and 
from a desire to vex, annoy, oppress, or injure the 
parties with whom they are dealing. The case of 
Woodburn^s Trust (ante, p. 86) is the leading cose 
in this sense, that it established the jurisdiction 
which the court had, to make trustees pay costs; 
and the Master of the Rolls proceeded on the ground 
that a trustee might, in the first instance, decline to 
run any risk, but that he was not entitled, after 
leading on the parties to incur expense in proving 
their title,* suddenly to pay the money into court, 
where he evidently acted from caprice without any 
assignable reason. When the case came before the 
Lords Justices, they thought it a case of oppression. 
In the foUomng case, it appeared that H., being en- 
titled in remunder to £500 under a will, makes an 
assignment for the benefit of his creditors, and be- 
comes insolvent. The legacy falls into possession, 
and H. sends a written notice to the surving exe- 
cutor of the will not to pay it to any one but himself. 
A claim is also made by the trustees of the deed, and 
the executor pa3rs the £500 into court under the 
Trustee Relief Act. Upon a petition for payment 
out of court, asking the costs against the executor : 
Held, that he was justified in paying the money into 
court, and must have his costs. Re Headington, 6 
Week. Rep. 7. 

\ylLL. — Direction by widow for payment of debts 
of late husband — Composition — General release — 
Dilapidations, — A mere direction in a will to pay 
debts will not necessarily include those which have 
been previously released 4>y a formal deed. The 
rector of a parish 'died insolvent, leaving the rectory- 
house dilapidated. He was indebted to W., who, 
with other creditors, iteceiyed a composition for their 
debts fit>m the widow ahd administratrix of the 
deceased, and they executed a general release by 
signing' their names^ag^inst the amount stated in the 
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schedule. W. succeeded to the rectory, and he 
made a further chum of £200 against the estate of 
the insolvent for dilapidations. The insolvent's 
widow afterwards, hy her will, charged her real and 
persona] estate with the payment of her hushand's 
dehts. In a suit for the administration of her estate : 
Held, that the release discharged all the claims of 
W. against the estate of the insolvent, and that the 
claim for dilapidations was not payable under the 
will of the testatrix. Bissett v. BurgesSy 26 Law 
Joum. Ch. 697. 

BQurrir practicb. 

ADMINISTRATION.— Or J«r for an account of 
liabilities — Motion — 13 Sf 14. Vic, c, 85 [see antCj p. 
13]. — Where an order for an account of debts and 
liabilities is necessary under Sir George Turner's 
Act, 13 & 14 Vic. c. 36, s. 19 (anU, p. 13), such 
order may be mentioned to the court ; and, semhle, 
it should be by motion, not by petition. Re Brown, 
6 Week. Rep. 6. 

COPYHOLD COMMISSIONERS. — Costs of 
appearance on petitions where no opposition [ante, p. 
48]. — Formerly it 'was the prt 'ce to give every 
person served with a petition the costs of his appear- 
ance, although such appearance is unnecessary ; but 
this, it seems from the following decision, is confined 
to petitions in a« cause (see Day v. Croft, 19 Beav. 
518). Where copyhold lands had been enfran- 
chised under the Copyhold Act, 1852, and the money 
had, under the provisions of the act, been paid into 
the bank to an account, ^* Exp. The Copyhold Com- 
missioners :** Held, that the commissioners are en- 
titled to the costs of appearance on the petition of 
the lord to have the money invested, although no 
opposition was offered, or objection made, to the 
prayer of the petition. Exparte QMcen's College^ 
Cambridge, 6 Week. Rep. 9. 

LEASES AND SALES OF SETTLED ES- 
TATES ACT lanU, pp. 12, 48]— AfarricJ woman 
abroad — Commission, — ^The 88th section of 19 & 20 
Yic. c 120 (vol. 3, pp. 105 — 111), does not authorise 
a commission to examine a married woman abroad. 
The solicitor appointed by the court must be in 
actual practice, and not the solicitor of the husband. 
Re Noyes, 6 Week. Rep. 7. 

PRODUCTION OF DOCUMENTS [anU, pp. 
47, 48 ; vol. 3, pp. 35, 127, 375, 398].— iVii;%«d 
communications [vol. 3, p. 297] — Agent for getting up 
evidence, — In Curling v. Perring (2 Myl. and K. 
380), the Master of the Rolls decided that a corre- 
spondence having taken place between the defen- 
duiVB solicitor, and a person not a party to the suit, 
afler the dispute which was the subject of the liti- 
gation had arisen, the plaintiff was not entitled to 
the inspection of it ; and that, if the right of inspec- 



tion were allowed in such a case, it would be im- 
possible for a defendant to write a letter for the pur- 
pose of obtaining information on the subject of the 
suit without the liabiUty of having the means of his 
defence disclosed to the opposite party. The case of 
Steele v. Stewart (1 Phil. 471), went, perhaps, a 
step further. The communications there were made 
between the person sent out to collect evidence, and 
were partly with the defendant and partly with his 
solicitors ; and Lord Cottenham held that he must 
be taken to be the agent of the solicitor. In the 
following case, it appeared that the defendants in a 
suit, by the advice of their solicitor, sent an agent 
abroad for the purpose of collecting and getting up 
the evidence in support of their case ; and it was 
held, that the reports and letters transmitted by the 
agent to his principals, relating^ to such evidence} 
were privileged. Lafone v; Falkland Islands Co., 6 
Week. Rep. 4. 

TRANSFER OF FUND.— Ordw far transfer of 

fund on motion, — YHiere the title to a fund carried 

over to a legacy account is clear, the court will, on 

motion, order a transfer of such fund. Linford v. 

Cooke, 6 Week. Rep. 5. 

COMMON LAW. 

ACTION. — When maintainable — Statutory obliga- 
tion — Remedy, whether exclusioe or cumulative — Sim* 
mary procew— 18 j- 19 Vic, c. 120, ss. 105 awf 225.— 
The follovdng illustrates the rule stated in the First 
Book, p. 22, as to no action being maintainable where 
a penalty is imposed by statute recoverable before 
justices. Where an act of Parliament creates a 
pecuniary obligation, and gives a remedy by a par- 
ticular mode of proceeding, a question arises on the 
particular terms in which it is given — viz., whether 
it is exclusive or cumulative. The 225th section of 
the Metropolis Local Management Act provides 
that where the amount of any costs or expenses is 
by that act directed to be ascertained or recovered 
in a summary manner, or the amount of any damages, 
costs, or expenses is directed to be paid, and the 
method of ascertaining the amount or enforcing 
payment is not provided for, such amount shall in 
case of dispute be ascertained and determined by, 
and shall be recovered before, two justices. The 
105th section provides for paving new streets, and 
that the owners of the houses forming the street 
shall on demand pay to the vestry the amount of the 
estimated expenses, to be determined by the sur- 
veyor for the time being, and the actual expenses, 
in case they exceed the estimate. The 217ih section 
makes the occUpier liable in the first instance, 
giving him a power to deduct the amount so paid 
from his rent : Held, on demurrer, that the remedy 
given by the statute is exclusive, and therefore that 
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no action lies at the suit of the Testiy against an 
owner for the amount of such expenses. The Vestry 
of St, Pancras v. Batterhurv^ 26 Law Joum. C. P. 
243. 

ARREST. — MaliciouB — Action, — In an action for a 
malicious arrest, such arrest being for a larger amount 
than was due upon a judgment, the plaintiff must 
show special damage. Thus in the case of ChurchiU 
T. Stggers (3 Ell. and Bl. 929), the Court of Queen's 
Bench, in an elaborate judgment, held an action to 
be maintainable for a malicious arrest without rea- 
sonable or probable cause, for more than remained 
due upon the judgment, special damage being shown 
to have been sustained by the plaintiff in conse- 
quence of such arrest. In the following cas^ the 
declaration stated that the defendant recovered judg- 
ment against the now plaintiff for £265 9s. 6d., and 
afterwards obtained from certain debtors of the 
plaintiff, as garnishees of a certain debt then owing 
to the plaintiff, the sum of £20 ISs. lid. in payment 
and satisfaction of so much of the said £265 9s. 6d., 
and that the defendant afterwards maliciously sued 
out a ca. Ml. for the whole amount, and indorsed the 
writ with directions to the sheriff to levy the whole 
amount, and delivered the said writ to the sheriff, 
who afterwards arrested and imprisoned the plaintiff 
under the said writ to satisfy the defendant the 
whole of the said sum of £265 9s. 6d. ; and that the 
plaintiff, by reason of the premises, was neces- 
sarily put to and incurred divers costs and expenses 
in and about his maintenance during the said deten- 
tion, and in and about obtaining his discharge. Upon 
demurrer, it was held, in accordance with Churchill 
V. Siggers (3 Ell. and Bl. 929), that such action is 
maintainable if special damage be shown, and that 
special damage was sufficiently alleged in the decla- 
ration. Jennings v. Florence, 30 Law Tim. Rep. 
54. 

CORPORATION.— Awpfc contract hy corporation 
— Adoption — Pleading, — The following decision of 
the Court of Queen's Bench in Ireland supports 
what is stated in the " First ^ook, p. 96, as to a 
corporation being liable on a £ ynple contract. The 
Chief Justice, speaking of the vlea of want of seal, 
said he should like to know wa ?ther that defence 
had ever been extended to the case of goods sold 
and delivered :' adding that he knew of no such case. 
He, however, admitted that when parties rest on the 
contract alone, there may be a question whether a 
corporation can be bound by a contract not under 
seal ; but (he said) even that question had been now 
settled, and that on no novel principle — ^namely, that 
a company incorporated for the purpose of a par- 
ticular trade is entitled, as a matter of convenience, 
to make contracts not under seal respecting the 
subject-matter of that trade ; this is clear- on the 



* 

cases of Henderson v. Australian Steam Packet Co. 
(5 Ell. and Bl. 409), and Renter v. Electric Tele- 
graph Company (6 Id. 341) ; but no reference was 
made to the dissenting opinion of Lord Wensleydale, 
ante, p. 151. It appeared in the following case that 
the promoters of the Beet Sugar Company having 
entered into a simple contract for the supply of goods 
to be used for the purposes of the company, and the 
goods having been supplied after incorporation ; in 
an action against the corporation : Held, first, that 
the defendants might be liable on the simple contract, 
and (dissentiente Crampton, J.) that there was evi- 
dence to go to the jury of adoption of the contract 
after the incorporation of the company ; and, secondly, 
that the corporation having, as such, pleaded a con- 
ditional contract, of which they alleged a breach, 
they thereby admitted on record a contract under 
seal (per Lefroy, C. J.). M' Andrew v. The Irish 
Beet Sugar Company^ 30 Law Tim. Rep. 55. 

DISTRESS.— Xandford and tenant [ante, pp. 50, 
91]. — Impounding—Tender of rent—ll Geo, 2, c. 19. 
— By the 11 Greo. 2, c. 19, a distress taken for rent 
may be impounded on the premises. A tender of 
rent after the distress is impounded is too late. 
Where a landlord sends in a person to distrain for rent 
upon the tenant's premises, but none of the goods 
are removed, and by the tenant's request nothing is 
done but an inventory taken and a man left in pos- 
session: Held, that this is an impounding under 
11 Geo. 2, c. 19, and that the landlord was not bound 
afterwards to accept a tender of rent. Tennant v. 
Field, 6 Week. Rep. 11. 

INTEREST.— iVbf afier judgment—Action for in- 
terest agreed to be paid upon a hill, if such hill were 
not paid at maturity, after judgment recovered in an 
action upon the bUl itself for the amount of bill and 
costs, — When judgment is recovered on a contract or 
bin of exchange, the claim for interest in respect 
thereof is passed into res judicata, Vknd therefore ceases, 
thou:;h it may be payable in respect of the judg- 
ment under the statute giving interest on judgments 
recovered. In the following case, it appeared that 
the defendant, jointly with another person, under- 
took, if a bill of exchange drawn by the defendant 
in favour of the plaintiff were not wholly paid at 
maturity, to pay as interest thereon £20 for each 
month during which the bill should remain unpaid 
after maturity. The bill was not paid at maturity, 
and the plaintiff paid the defendant for the amount 
of the bill, and the interest £20 per month, as 
appeared by his particulars of demand specially 
indorsed. He declared upon the bill only, and 
recovered judgment by default for the amount of the 
bill. He afterwards brought an action for the 
interest as per agreement : Held, that he could not 
recover for interest subsequent to the judgment, the 
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claim being then rei judicata^ but that he was en- 
titled to interest prior to the judgment, as he could 
not have recovered it in the first action, there being 
no count upon the agreement, or for interest. 
Florence v. Jennings^ 30 Law Tim. Rep. 63. 

LIFE INSURANCE [awte, p. bl'].— Action 
against company by assured — Transference of funds — 
Ceasing to carry on btisiness. — The plaintiff effected a 
policy of insurance in the company of the defendants 
by the terms of which the funds of the company 
were, according to their deed of settlement, to be 
subject to pay, &c. ; and no shareholder was to be 
individually or personally liable beyond the amount 
unpaid of his shares. The defendants transferred 
their funds to another company, and ceased to carry 
on business. The plaintiff, before the happening of 
the contingency, on the happening of which the sum 
insured would become payable, sued the defendants 
for transferring their funds, and ceasing to carry on 
business : Held, that^the action w^ould not lie. King 
V. The Accumulative Life Furid and General Assu- 
rance Company^ 6 Week. Rep. 12. 

MALICIOUS PROCEEDINGS AT LAW.— 
Insolvent — Maliciously procuring order of imprison- 
ment — Statute of Limitations [ante, pp. 68, 64].— 
Action f(H: maliciously procuring evidence against the 
plaintiff whereby he was imprisoned for sixteen 
months by order of commissioner of Insolvent Court : 
Held, that such order is the act of the court, and, 
therefore, the plaintiff cannot maintain his action 
six years after the date of such order for imprison- 
ment. Violet V. Simpson, 6 Week. Rep. 12. 

NEGLIGENCE.— P*i6/ic Health Act— Negligence 
of contractor [First Book, 105] — Liability, — In the 
cases of injuries from negligence, the principle 
respondeat ouster, whilst it makes the superior liable, 
does not relieve the inferior from liability, where 
through his negligence loss has been sustained. In 
cases of public acts, parties acting under them are 
exempted from liability in many cases in which 
otherwise they would be liable. Sec. 1-10 of the 
Public Health Act, 1848, enacts, that no matter, 
&c., done by any officer or person acting under the 
direction of the local board, shall, if the matter, &c., 
were done bona fide for the purpose of executing the 
act, subject him personally to any action, liability, 
&c., whatsoever. Under this provision, if there is 
no negligence, a party doing an act in obedience to 
the board of health is not liable — in that case he is 
very properly absolved, and the superior alone is 
liable ; but if he is guilty of negligence in doing 
the act, and damage ensues, he is personally liable. 
A contractor employed by a local board to execute 
a work on a highway is not relieved by s. 140 of 
the Public Health Act, 1848, from liability for 
negligence in the execution of the work, whereby a 



third party suffers damage. Arthy y. Colentan, 6 
Week. R^p. 34. 

PATENT [vol. 2, p. 231 ; vol. 3, p. 896 ; vol. 
1, p. 869]. — Wan^ of novelty — Identity of mode of 
appUcatUm, — A patent was taken out in 1858 for. 
improvements in finishing cotton and linen yams. 
In 1866, another patent was taken out by the owners 
of the former patent for improvements in finiwhing 
yams of wool or hair : Held, that the patent of 1866 
was bad, the machinery and mode of application to 
the new material being the same as ui Uie patent of • 
1863, and therefore, the only difference being in the 
application of the same invention to another material^ 
there was no novelty. Brooke v. Aston, 30 Law 
Tim. Rep. 131 ; 6 Week. Rep. 42. 

PATENT [vol. 3, pp. 169, l^'].— Infringement 
of patent — Title ofassignu — Registration — Pleading — 
Notice of objection, — The provisions contained in the 
6 & 6 Will. 4, c. 83, and. the 16 & 16 Vic. c. 88 
(see 1 Law Chron. 276), as to notice of objections 
in actions for infringement of a patent, are confined 
to objections affecting the validity of the letters 
patent, and the defendant may object to the validity 
of an assignment of the patent though no notice of 
such objection has been given. To a declaration for 
the infi:ingement of a patent, which alleged that by 
indenture the letters patent " were duly assigned to 
the plaintiff,'* the defendant pleaded that the letters 
patent were not assigned as alleged : Held, that the 
plaintiff's title under the assignment was put in issue, 
and the assignment not being ^registered in pur- 
suance of the 16 & 16 Vic. c. 83, s. 36, that the 
verdict was properly entered for the defendant upon 
the plea. ChoUet y. Hoffman 26 Law Joum. Q. B. 
249. 

RAILWAY AND CANAL TRAFFIC ACT 
[vol. 3, pp. 180, 401].— 17 j- 18 Vic. c. 31— Tbto.— 
The court will, by injunction under 17 & 18 Vic. c. 31, 
enjoin a railway company to give the same advan- 
tage, as to the payment of tolls, to persons who do 
not, as to persons who do, send their goods to the 
railway through particular agents. Baxendale v. 
The North Devon Railway Company, 30 Law Tim. 
Rep. 184 ; 6 Week. Rep. 8a 

SHIPPING.— il/ercAaw/ Shipping Act, 1864—6 
Geo, 4, c. 126, s, 69 — Compulsory pilotage within 
London district. — The exemption of certain vessels 
from compulsory pilotage under 6 Greo. 4, c. 125| 
s. 5^, is still in force under 17 & 18 Yic. c. 104, b. 
353, although 6 Geo. 4, c. 125, is repealed by s. 
17 & 18 Vic. c. 120 ; and such exemption is not 
repealed by 376 of the 17 & 18 Vic. c. 104, which, 
taken with s. 379, extends the exemptions expressly 
retained by s. 353 to certain other vessels. Reg, v. 
Stanton, 30 Law Tim. Rep. 118 ; 6 Week. Rep. 39. 
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STATUTE OF LIMITATION [voL 3, pp. 80, 
157, 2l7'i.'-MercantiU Law Amendment Act, 1856, 
#. 10 — ImmediqU operation of— Disability of inqfriion' 
ment [vol. 8, pp. 89, dli—Right of prisoner to allow- 
ances under 58 Geo, 8, c. 118, lost by tiils to discharife 
under Insolvent Aet.^Bj sec. 10 of the 19 & 20 vic. 
c 97, it is enacted that " no person who shall be 
entitled to any action or suit with respect to which . 
the period of limitation within which the same shall 
be brought is fixed by the act 21; Jac. 1, e. 16, &c., 
shall be entitled to any time within which to com* 
mence and sue such action or suit beyond the-jeriod 
so fixed, &c., in the cases in which imprisonment is 
now a disability by reason of such person being 
imprisoned at the time of such cause of action or 
suit accrued." It has been decided by the Court of 
Queen*s Bench that the above 10th section of the 
Mercantile Law Amendment Act, 1856, takes away 
the disability of imprisonment from persons who 
were imprisoned, and whose causes of action accrued, 
but who had not commenced their actions before 
the passing of the act. A prisoner for debt ti4io is 
entitled to be discharged under the act for the 
Relief of Insolvent Debtors, is not entitled by re- 
maining in prison to allowances under 53 Greo. 
3, c. lis. CamiH v. Hudson^ 30 Law Hm. Bep. 
130 ; 6 Week. Rep. 37. 

TB.OYEBi,'-- Evidence of convtrsion—Statement of 
defendant — Refusal to deliver up alleging the thing was 
burnt. — ^In an action for the conversion of a^ bill ac- 
cepted in blank, the evidence was that it had been 
given by the plaintifi^ to a brother of the acceptor, 
the defendant, to get a mistake in the defendant's 
signature rectified ; and that the defendant, on being 
applied to for the document, had said, '^ I cannot 
give it up because it has been burnt." There was 
no other evidence that it had ever even come to his 
hands, but the defendant was not called at the trial : 
Held, that there was evidence from which the jury 
might infer that the defendant had destroyed the 
acceptance. M^Kewan v. Cotching^ 6 Week. Rep. 
16. 



NOTICES OF NEW BOOKS. 



SwABET QN Divorces. 

The Act to amend the Law relating to Divorce and 

Matrimonial Causes in England^ with Notes on the 

Principles and Practice' of the Ecclesiastical Courts 

in similar Cases^ and the Changes introduced by the 

present Act, By M. C. Mbrhns Swabet, D.C.L. 

London : Shaw and Sons. 

The time is fast approaching for the new act relative 

to divorces to be put in operation. Already the 

judge of the new court has been nominated; and 

Mr. Justice Cre&swell is known to be trying his 



'prentice hand in matrimonial law, preparing for the 
heavy conflict, which is evidently about to be waged, 
so soon as the ** Order in Coundl" -appears. It will 
soon be seen whether our ancestors were really 
wiser than ourselves \ whedier their notion of the 
indissolubility of the marriage tie was better than 
our loosening process. They appear to have formed 
their notions of the marriage status much upon the 
principle which governed the doctrines relating to 
real property : as in the latter they could only iJlow 
a plenum in the shape of a feudatory for life at the 
least (scorning to notice the Umited and uncertain 
interest of a termor, though extending to a thousand 
years), so in the former they would not admit of 
less interest than for life — ^in the language of old 
Britton, ^^per demurrer ensemble come un chaire h 
touts lour vies sans espoi&r de departureJ'^ We demur^ 
indeed, to this practice, and have, by a new Act, 
given both husband and wife '* espoier de dqwrture," 
though, perhaps, not quite French — Cleave, any more 
than Britten's language can be called modem 
Fj^nch — though we may notice, enr passant, that it 
is rather appropriate French for us, being such as 
Britons usually make use of at the present day, 
when they ^ay in Paris to pass themselves off as 
real natives. We have not yet, indeed, arrived to 
that point at which it would be lawful for a man and 
woman to contract matrimony fbr a certain number 
of years, but we have made the former enduring life 
interest defeasible on certain events — a sort of mar- 
riage durante bene placito, or more precisely, but not 
unfortunately much opposed, durante castitate. There 
is little doubt that the new court will conmience 
with a good crop of cases, for we understand the 
act is very acceptable to many, married couples, 
and there has not been a statute which has had so 
great a sale since the Abolition of Arrest Act, of 
which many thousand copies were sold to persons 
who were under the pleasant impression that there 
was no longer any need to pay their debts. 

There can be, little doubt that the act will afibrd 
additional employment to the profession, and in 
that light Jt is one of considerable interest. At the 
same time, the novelty of the practice will make 
grei^t demands on. the practitioner, and cause him to 
seek a guide through the labyrinthine clauses of the 
act, particularly as the matter smacks of mystery, 
by having been the peculiar province of proctors 
and civilians; and if the latter possessed much 
civility, it is generally believed they kept it to theAi- 
selves, and certainly it never extended its influence 
to the proctors. The profession will, therefore, be 
glad to have a work from one whp is able firom 
former labours to guide them safely, so &r as the 
old may serve as a precedent for the new practice. 
We have not space td speak more fully of Dr. 
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Swabey's work, but we may say that it appears to us 
to be very well executed, and to furnish just such 
information as practitioners are likely to require. 
He has furnished a yery usef^il introduction, giving 
an account of the dirorce law in England, and of the 
marriage contract both here and abroad. Then 
comes the statute itself, accompanied by notes, and 
some of them of great length : indeed, in two or 
three instances, of too gireat length to be agreeable, 
and which woidd have been better placed by way of 
appendix at the end of the work. Afterwards, we 
have an appendix of forms, which will be useful to 
counsel if not to solicitors ; and the whole is wound 
up by a very ample index. Want of space forbids 
extracts in this number, but we hope in our next to 
supply the deficiency, as it is a work which fiirnishes 
very much extractable matter, and such as is likely 
to be generally serviceable. 

MOOT POINTd. 



No. 18. — Surgeon's Apprentice. 

Will you permit me, as a subscriber to your 
journal, to solicit through its medium the opinion of 
your correspondents on the following point : — 

A., a minor, was apprenticed for five years to a 
surgeon in the country. After serving for two and 
a-half years with his master, he went up to London, 
in accordance with a proviso in his indentures to 
spend the remainder of his apprenticeship in " walk- 
ing the hospitals." He, with the consent and in the 
presence of his father, agreed verbally with B., a 
London surgeon, to assist him in his profession during 
the two and a-half years he proposed remaining ih 
London, in consideration of his (B.) providing him 
(A.) with board and lodging during that period. 
After remaining with B. about a year, circumstances 
arose which rendered A. desirous of determining his 
engagement with B., who, on being applied to for 
that purpose, refused his assent, and, moreover, 
threatened that if A. refused to fulfil' his engage- 
ment, he would have him arrested and take proceed- 
ings against him. The matter was, however, ulti- 
mately arranged amicably. 

Under these eircunutances, what would have been 
the respective powers and liabilities of A. and B. ? 

I apprehend B. would have had no remedy or 
right of action against A., since it appears to me that 
the agreement was void ab initio, being merely 
verbal, and therefore not in accordance with the 4th 
section of, the Statute of Frauds, which provides 
that no action shall be brought on any agreement 
that is not to be performed within one year from the 
makjpg thereof^ unless such agreement or some 
memorandum or note thereof shall be in writing, 
and signed by the party to be charged therewith, or 
by his lawful agent. CrviLis. 



No. 19,— Articled Clerks. 
I shall be much obliged if some of your numeroai 
correspondents will fitvour me with the fiiUowing 
information (viz.) : 1. Whether it is the duty of an 
articled clerk (when the usual clauses are in the 
articles) to copy abstracts, wills, &c., and engross ? 
2.- What it is customary for an articled clerk to do 
when in the office ? 3. Can an articled clerk compel 
his master to let him serve his laiBt year with agents 
in London (where there is no mention made in the 
articles concerning it), and if so, by what means? 

An Articled Clbrx. 

No. 20,— Board of Health— CosU of Legal 

Proceedings. 

' Are the expenses incurred by a Local Board of 

Health in depending or instituting proceedings to 

maintain a piiblic right of way payable out of the 

general district rate? or how otherwise? 

It should be home in mind that the local board 
are appointed surveyors of the highways under the 
71st section of the Health of Towns Act. 

AUQTTIS. 

No. 21. — Specific Performance with Compensation. 

By a written uqqualified agreement, A. sells to B. 
for £400, a house and garden containing altogether 
about half an acre. On delivery of the abstract, it 
appears all mines, minerals, and quarries had been 
reserved by C. (a former vendor), with the usual 
powers of entry and working by C, his heirs and 
assigns, his and the agents, workmen and servants 
and with liberty to make roads, trenches &c., and 
to erect engines and works in, on, or under any part 
of the said hereditaments, to promote any other 
works of said C, &c., in the neighbourhood paying 
a compensation at the rate of £4 per acre 
annually for any damage to the surface during the 
existence of such damage only. Can B. insist on a 
specific performance of the contract with a com- 
pensation for the undisclosed incumbrance, or must 
he altogether accept or reject the contract ? 

S. H. P. 
No. 22. — Devise — Lapse — Jointure. 
A., by his will, gives an estate to B. in trust for £., 
F., and G., in such parts, &c., as B. shall appoint, and 
in default of appointment to the said £., F., and G. as 
tenants in common in fee. F. dies in teatator^s life- 
time. Will one-third of the property fall into the tes- 
tator^s residuary bequest? Will a power to raise 

portions displace a jointure previously appointed? 

H. W. 

No. 28. — Deposit of goods as collateral security. 

Does a person lending money upon a promissory 
note, and receiving as collateral security a deposit of 
plate or goods, render himself liable to the pawn- 
broking Acts ? An answer will oblige, 

J. (Liverpool). 
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COUBSES OP LAW STUDIES. 
(^Continued from p. 190). 



Chtardiaruhip. — ^There is distressing confusion in 
BhckfttQne*8 explanation of the different kinds of 
gnardiariship (1 Bl. Com. 461), and which seems to 
azise from not distinguishing, with sufficient accu- 
raey, between guardianship by nature — ^which is 
cpnfined, by the common law, to the heir apparent 
alone, and continues till he attains the age of twenty- 
one — and guardianship by nttrttire, which is of all the 
children equally, and ceases at fourteen, in the case 
both of males and females (Co. Ldtt. 84. a. b. and see 
note 66). He designates the father, and, in some 
eases, the mother, as the guart 'ans by nature, which 
is, implicitly, to exclude the other ancestors ; whereas, 
in point of fact, the law makes no such exclusion 
(see 3 Co. 88 b.). Neither, again, is this at all 
explained by the sentence whidi'foUows ; *'*' for if an 
estate be Idt to an infant,'* &c. On the contrary, 
the guardianship by nature, being restricted by the 
common law to the heir apparent alone, and not 
extending to the other children, the redeiving the 
profits of the estates of the children in general, is, 
consequently, no part of the office of the guardian by 
nature, • A^B;ain, it is a very doubtful point with 
regard to daughters, whether the alleged guardian- 
ahip is recognised (as Blackstone says) by the 
construction of the statute 4 & 5 Fh. and M. (this 
statute is repealed by 9 Geo. 4, c. 31) ; or whether, 
on the contrary, the latter is not merely a statutory 
guardianship, directed by the Legislature in confor- 
mi^ to the dictates of nature, and upon principles 
of general reasoning (see the note 66, to Co. Litt. 
88 1i>.). And still more questionable is it, whether 
the ordinary may appoint, in default of the guardians 
by nurture; or whether, on the contrary, the ap-^ 
pointment of the ecclesiastical court is not confined 
merely to guardians €ul litem (see the note 70, to 
Co. Litt 88 b. sect. 3). 

Wrong^ and innocent conveyances — Contingencies 
'■^Common law leases — Grant and livery — Fines and 
recovery.— It is usually understood, I believe, that of 
the four volumes .which form the subject of our 
present consideration, the second (upon the rights of 
things) is that in whicl\ Blackstone principally 
exceb ; not only in the selection and arrangement 
of his materials, but also in the propriety and per- 
spicuity of his manner of treating them. And yet, 
with respect to the doctrines which confessedly fall 
imder this division of inquiry, how extremely diffi- 
cult it is for the student to form to himself a clear 
and precise notion of those ordinary common-place 
distinctions between droiturel and tortious convey- 
ances, between descendible freehold and fee-simple 
^fdifiedf and between estates limiWd in contingency 



by deed and by devise. How difficult is it, from 
what is said in explanation of the nature of our 
common-law leases, together with their several 
enlargements and restrictions, to collect even the 
primary distinctions between void and voidable, for 
years and for life, and between things in grant and 
in livery. The operation of a fine too, as- it differs 
from that of a recovery (where the tenant in tail has 
the reversion in himself, and there are no intermedi- 
ate remainders), is by no means distinctly elucidated ; 
nor why a recovery cannot be had of an estate-tail 
with single voucher, but only with double voucher 
at least. 

It is proposed to elucidate the above matters by 
examining them separately in some detail, which, 
with what has been before stated, will be useful, not 
only to the practioner, but also to the student, as 
fiirnishing a model for the due investigation of other 
points of law. 

Of the Distincttion bbtween Droitubbl aio) 

TOBTIOUB COKyEYAlJ(G]SS. 

Innocent and tortious conveyancef.-^-Droiturel, 
otherwise called innocent conveyances are of the 
right only, and not of the possession, and are either 
primary or secondary. Of the first description are 
all original conveyances of things which lie only in 
grant, and not in livery, and of which no visible 
possession can be delivered, as advowsons, rents, 
commons, reversions, and other incorporeal here- 
ditaments. Those of the second class are, where 
there is already such subsisting privity of estate 
between the parties, that any frirther delivery of 
possession would be vain and nugatory ; as in the 
case of release, confirmation, and surrender. Con- 
veyances which are thus made, can be evidently no 
other than droiturel — that is 'to say, they cannot 
enure to pass more than may be innocently or right- 
fully conveyed ; for the transfer of a right becomes 
a mere nullity when exercised beyond the subsisting 
right to transfer ; nemo potest plus juris ad aJium 
transferre quam ipse hahet (Co. Litt. 309 b.). On 
the other hand, aU original or primary conyeyances^ 
wrongfiilly made of things in livery, as of lands or 
tenements (of which the corporal possession is made 
over by the act of Hvery of seisin without any refer- 
ence to the right) were, prior to the 9 & 10 Vic e. 
106, said to be tortious. [But by sec. 4 of that 
statute feofiinents made after the Ist October, 1845, 
have not now any tortious operation ; fines and 
recoveries by which the effect of a tortious alienation 
was had, were abolished by the 3 & 4 Will. 4, c. 74.] 
Thus, if A. tenant in tail by a feofiment leased to 
C. for life, remainder to D. in fee, the discontinu- 
ance was in fee ; for both estates were created by 
one and the same livery. Bat if A. haying leased 
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to C. for his life, had afterwards granted the re- 
yersion to D. in fee, the discontinnance would have 
been then for life only, and not in fee; for the 
reyerdon lies in *^ grant,** and not in " liyery.** And 
80 it is and always was of a bargain and sale inroUed, 
a lease and release, a coyenant to stand seised, and 
the like. They were and are all of them droitorel 
or innocent eonyeyanc^ because they operate upon 
the right only, and not by transmutation of the 
possession, and, consequently, could and can conyey 
no more than may be rightfully and lawftdly con- 
Teyed (See the note 231, Go. litt 271 b.). [It must 
be borne in mind that the immtdiaU freehold of 
eorpcreal tenements and hereditaments now Hes in 
grant as well as in liyery (8 & 9 Yic. c. 1Q6, s. 2), 
and that a discontinuance after the Slst December, 
1888, does not. defeat or toll any right of entry or 
action for the recoyery of the land (3 & 4 Will. 4, 
€. 27, s. 89), so that now all conyeyances maybe 
considered as innocent; but the former distinction 
must be borne in mind as to old transactions.] 

Feoffiment and release by tenant in tail, — ^Again; 
if tenant in tail made a feofiment, it was a discon- 
tinuance, because the fe6fiee*s estate was created by 
liyery of seinn, and was of a greater quantity of 
estate than could be lawfully canred out of an 
eatate-taiL But if the tenant in tail was disseised, 
and released in fee to the disseisor, albeit the fee 
was not his to release, yet it was no discontinuance ; 
Ibr there was no transmutation of the possession or 
freehold by the release^ but only a transfer of the 
right (Co. Litt 42 a. 252 a.). 

Tenant in loO, mor/^a^6.— Again, take the follow- 
ing case of a mortgage, which was not at aU un- 
oonunon. A. tenant in tail, made a mortgage to D. 
by lease and release, and died ; and afterwards B. 
the issue in tail, entered and suffered a recoyery. 
In this case the recoyery was good, notwithstanding 
the mortgage ; because the conyeyance by lease and 
release was drciturel^ and consequently determined 
t^n the -death of the tenant in tail, and entry of 
the issue. But, if the mortgage had been by feoff- 
ment, it would haye been otherwise, because the 
feoffinent would haye operated as a discontinuance, 
ai|d the issue could not haye made a tenant to the 
pr»dpe untQ he had first defeated that discontinu- 
ance, which he oould not do by his entry, but only by 
his action. [By the 8 & 4 WilL 4, c. 74, if a tenant 
in tail of lands makes a disposition of them under that 
act (t. €., by an inrolled conyeyance), byway of 
mortgage, or for any other limited purpose, such dis- 
position to ike extent of (he' estate thereby created^ is an 
absolute bar to all persons as against whom such 
disposition is by the act authorised. Thus a mort- 
gage in fee in the usual fbrm wiU be an absolute 
bar ; if pur autre vieor for a less estate, or a mere 
charge, it will be a bar pro tanto (Brow. 85)]. 



Powers, extinguiakment by conveyance. — ^Upon the 
same principle, where there are powers relating to 
land, which haye their operation under the statute 
of uses, or the statute of wills, the tenant by a tor- 
tious conyeyance, might often haye extii^uishedsneh 
Qf those powers as are said to be '' in gross ;** but if 
the conyeyance is droiturel, they remain unaltered. 
As for example: ^^ If tenant for life, with a power 
to jointure an after-taken wife, conyeys a life-estate 
by bargain and sale, leas? and release, or covenant 
to stand seised, this conyeyance will not affect the 
power of making a jointure. If he *eyen makes a 
conye3rance in fee by any of these assurances, as it 
is not their operation to pass a greater estate than 
the grantor has a "right** to conyey, the power in 
gross is not affected by it ; but if he conyeyed by 
fine, feoffment, or recovery, as these assurances not 
only passed the estate of the grantor, but conveyed a 
tortious tise, they necessarily disturbed the whole 
inheritance, and ccmsequently divested the seisin, 
out of which the uses to be created by the power 
were to be fed; they, therefore, operated in ex- 
tinction of the power (see note 298 Go. litt. 342 b. ; 
see supra). 

Innocent conveyances prefeired to tortious, even be/ore 
the abolition of die latter. — ^It is to be further tc- 
marked, that the law even formerly intended every 
conyeyance, wherever it could be so intended, to b^ 
droiturel rather than tortious (and now there can 
be no tortious conveyance). For example : suppose 
A. granted to B. in tail, keeping the reyersion to 
himself If, afterwards, B. re-infeofied A. the law 
would have intended this to be only a surrender of 
B.'s particular estate, and on B.'s death the issue in 
tail might have entered. For, if A. had taken by 
feoffment, he would have tortiously defeated his 
own reversion, which would have been against the 
received maxim, " that a small estate by right, is to 
be preferred in law to a greater estate by wrong** 
(Co. litt. 42 a, 252 a). And so, again, if lands 
were given to A. for hfe, remainder to B. for life, 
remainder to C. in fee, and afterwards B. disseised 
A., he acquired by thie disseisin a fee simple; fbr 
the law would not have allowed him to qualify his 
own wrong (see note (255) €)o. litt. 296 b) ; but if; 
afterwards, A. died in the lifetime of B., his wnmg- 
fVii estate in fee was changed, by judgment of law, 
into the rightful estate for life, and oonseqnentiy the 
old reversion was again vested in C. as before the 
disseisin. It may be added that the conistmetioii 
which is agreeable to law, is always to be pr e fe rred 
to that which is against the law. Thus, if tenant in 
tail leases to another for Ufsy it shall be construed to 
be for his own life, ibr thai stands with the law, 
and not for the life of the lessee,.which it la beyond 
his power to grant; but otherwise it is, if the lessor 
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has fee simple. Et »ic de cceteris (Co. Litt 42 a b, 
Ibid. 183 a b). 

Of thb Distinction between Debcbndiblb 
Freehold and Fee Simple qualified. 

Fee suHpk qualified and descendible /reeholds defined, 
— ^A fee simple qualified is the same in quantity of 
estate as a fee simple absolute ; it has, likewise, all 
the incidents to a fee simple absolute, as inheritance, 
dispuniahment of waste, right of dower and curtesy, 
and so forth, being only less than a fee simple 
absolute i^ respect of its duration (Co. Litt. 18 a) ; 
but a descendible freehold is without any ofithose 
incidents; being in effect no more than an estate 
pur autre vie^ to which the heir succeeds, not as heir 
at the common law, but as the person specially 
appointed in place of an occupant (Co. Litt. 41 b. ; 
and see the note 241). The distinction, between 
descendible ' freehold and fee simple qualified, has 
been probably admitted since Littleton wrote (see 
Litt. sec 612, 650 ; Co. Litt 831 a. ; Ibid. 345 b.). 

Chrant by tenant in tail — ^For example : ** If tenant 
in tail do grant to another all the estate he haih in 
the tenements to him entailed, by deed of bargain 
and sale (which, being of the inheritance, is required 
to be- kirolled by the statute 27 H. 8,.c. 16), to have 
and to hold to the other, and to his heirs for ever ;** 
it operates as a droiturel conveyance of his whole 
estate and interest (see note 231, Co. Litt. 271 b) ; 
and, consequently, as the grantor had an estate of 
inheritance in fee tail,^80 the grantee takes an estate 
of inheritance, not indeed of fee tail, because of the 
want of the proper words of limitation, ^* to the heirs 
of the body of the grantee,** neither was it formerly 
of fee simple absolute, because it must necessarily 
have determined upon the dying without issue of the 
tenant in tail [but imder the effect of the 3 & 4 WilL 
4, c. 74, it would operate as a disentailing assurance, 
and be a full bar, and pass a . fee simple absolute], 
but, in all other respects, this determinable or 
qualified fee simple (as it formerly was) )>ad the 
properties of a fee simple absolute ; it went to the 
heir as an inheritance, — ^the widow should have been 
endowed, the husband should have been 'tenant by 
the curtesy, and the tenant in tail should not have 
had an action of waste because he had parted with 
the reversion (Co. Litt. "53 a, Ibid. 856 a ; and see 
note 286 Co. Litt. 331 a). But, ^^ if tenant in taU 
do grant to another all the estate he hath in the 
tenements to him entailed by deed of lease, to have 
and to hold to the other and to his heirs for ever ;" 
this [if not inroUed] is no inheritance to the grantee, 
but a mere descendible freehold (Co. Litt. 333 a). 
For the operation of the lease is only upon the 
freehold, leaving the fee or inheritance in the lessor 
and his heirs, of whom the lessee holds as of the 



reversion. Suppose, then, the grantee enters under 
the lease, and afterwards dies during the life of the 
tenant in tail, it is not the inheritance that descends 
to the heir of the grantee, but the mere freehold 
which the grantee himself had, and to which his 
heir does not succeed by descent, at the common 
law, as in the former case, but by force of the 
special words of the original grant; and, conse- 
quently, in case of waste or forfeiture, the tenant in 
tail may have an action of waste, or may enter, &c., 
in right of the reversion. [We cannot find the 
reference; see Litt s. 613, and the note to our 
edition. — ^Eds.] 

Devise, in tail of estate pur autre vie* — And so, again, 
if a person seised of an estate pur autre vie, devises 
it to one and the heirs of' his body, this is no estate 
tail, for all estates tail -must be of inheritance, be 
dispunishable of waste, have right of dower, and 
must also be within the statute de donis (Co. Litt 
224 a); but it is the limitation of a descendible 
freehold ; and the words heirs of the body are no 
more' than a description of the person who shaU 
hold the same during the life of the cestui que vie, 
to prevent an occupant (Co. Litt. 388 a). 

Descendible freeholds devisable, assets for paying 
debts, — It is further to be observed, that descendible 
freeholds were not devisable under the, [repealed] 
statute of wills (32 & 34 H. 8), but were made so 
long afterwards, by the [part repealed] stat. 29 
Chas. 2, [and now by the 1 Vic. c. 26, s. 8, ** whether 
there shall or shall not be any special occupant 
thereof, and whether the same shall be freehold, 
customary freehold, tenant right, cusU^maiy or 
copyhold, or of any other tenure, and whether the 
same shall be a corporeal or an incorporeal here- 
ditament,**] which stat of Chas. 2, 'also made them 
assets in the hands of executors and administrators 
for the payment of debts and legacies ; for, by the 
common law, no executor could succeed to a firee- 
hold. And again, by [the part repealed] stat. 14 
Geo. 2, c. 20, the surplus of such estates, afier pay- 
ment of debts, &c., is made distributable like a 
chattel interest. [By the 1 Vic. c. 26, s. 6, estates 
p7ir autre vie of tk freehold nature, not devised, are 
chargeable in the hands of the heir, if comipg to 
hixh by reason of special occupancy, as assets by 
descent; if no special occupant, they go to the 
executor or administrator, and are distributal^le as 
part of the deceased*s personal estate]. But the 
above did not apply to the estate of the bargainee of 
tenant in tail, which was before devisable under the 
statute of wills. And as of a bargain and sale 
inroUed, so it was of a lease and release without any 
inrolment, because it operated as a feOfilment at the 
common law (Co. litt 207, a, n. 3). That is to say, 
it conveyed the same quantity of estate, supposing 
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the releasor to have tbe inheritance, but in other 
respeets the operation of a feoffment was very 
different ; for, if tenant in tail made a feoffment, it 
was a dtscontinoance ; but a bargain and sale under 
the statute, or a lease .and release at common law, 
never could work a discontinuance, because they 
were and are bjttt'droiturel conveyances, operating 
upon the right only, and not upon the possession. 
[The reader will bear in mind that the 3 & 4 Will. 
4, c. 74, makes a great difference between the effects 
of an inrolled and an uninrolled deed.] 

Of the DisTiKcnoN between Estates limtted 

IK CONTINOENCY BY DeED, AND BY DeVISE. 

Reverter^ possibility of-^Fee in abeyance — Contin- 
gent remainder formerly destroyed by merger, — In the 
case of a fee )>eiug limited in contingency ^^by 
deed,** there remains no more in the grantor and his 
heirs than a mere possibility of reverter and no 
estate of reversion ; for tlie whole estate passed out 
of the grantor at once, by the act of *^ livery*' of 
*^ seisin,** which alone gives effe<;t to this species of 
conveyance. But the operation ^ a devise being no 
more than the declaration of the use to which the 
land shall be subject after the testator's death, he is 
therefore at liberty to dispose of as much or as little 
as he thinks fit, and whatever he does not dispose 
of, as it remains vested in himself during his life, so 
it descends to his heir afler him (Co. Litt. 23 a). 
In the former ease, if the inheritance is limited in 
contingency, the fee is, therefore, said to be in 
abeyance ; that u to say, it is only in the remem- 
brance, intendment, and consideration of law^ cqptit 
inter nubUa condit (but see Fearne*8 C. R. 526 ; 2 
Black. C. 107, note by Chr. ; Co. Litt. 342 b. n. x 
Noy*s Max. 109, 371, Byth.) ; but, in the case of a 
devise, it descends to the heir-at-law, and remains 
vested in him, until the contingency happens. For 
example, if A. leases to C. for life, remainder to the 
right heirs of D., the inheritance is plainly neither 
(granted to C. nor D., and it cannot vest in the heirs 
of D. till after D.*s death, quia nemo est hcsres viuentis ; 
and, consequently, as A. cannot retain it against his 
own grant and livery, it remains in suspense, in 
nabibus^ or in abeyance (Co. Litt. 342 b.). But, 
if A. devises (which is in the nature of a limitation 
of the use, as well as the other express modes pointed 
out by the statute of uses) to C. for life, remainder 
to the right heirs of D. and dies, the reversion in 
fee, during the suspense of the contingency, descends 
to the heir of the testator ; for the law never sup- 
poses the fee to be in abeyance, unless where it is 
nece'^sary to recur to that construction ; and, in the 
present case, there is no such necessity ; for this was 
no parting with the possession (as in the former 
instance) by livery of seisin, but a mere declaration 



of the use ; and the statute only exiscutes the seisin 
in the same proportion in which the use was disposed 
of, and nothing more. Supx)osing then, the hdr 
and the devisee for lifb to join in a common con- 
veyance, in the lifetime of D., the two estates being 
thus united together in succession, the particular estate 
will merge in the reversion, and the contingent re- 
mainder [was formerly] defeated and destroyed for 
ever [but now, by the 8 & 9 Vic. c. 106, s. 8, a con- 
tingent remainder, existing after the 31st Dec., 1844, 
shall be, and, if created before the passing of that act, 
shall be deemed to have been capable of taking effect 
notwithstanding the determination by forfeiture, sar- 
reiider, or merger of tn\y preceding estate of freehold]. 
But [prior to the aiK>ve act] tbe contingent re- 
mainder was not defeated in the former case, where 
the limitation was "by deed;'* for the partioolar 
estate does not merge in the possibility of reverter, 
but only in the estate of reversion (see 2 Law 
Chron. '252—266.) 

Particular estate and reversion by one deed — Merger. 
— It is, however, to be observed, that where the par- 
ticular estate and the reversion come, by one con- 
veyance, to the same person, there can be no 
merger of an intervening contingent remainder; 
because it would evidently contravene the intention 
of the grantor or devisor. But, otherwise it is, 
where the particular estate comes by one conveyance, 
and. the reversion by another; for there the opera- 
tion of law has to contend with no such repugnance 
(2 Chron. 252). Thus where an estate is left to B. 
for life, remainder to the unborn son of D. in tail, 
remainder to the right heirs of B., B. takes a fee 
executed, subject to the possibility of the contingent 
remainder vesting. But if B. suffered a recovery, 
before the event on which the contingency was 
limited had taken place, the junction of the particular 
estate and the reversion in a third person, being a 
merger, was [before the 7 & 8 Vic. c. 76, and 8 & 9 
Vic. c, 106] an extinguishment of the contingent 
remainder for ever (see Feame*s Cont. Rem. p. 345 
et seq. ; Burt. Comp. pi. 759). 

Of the Constbuction of Common Law Leases. 

Leases, void and voidable — For years and life — 
Grant and liocry, — ^The principal distinctions to be 
' obsei*ved jn the construction of leases which enure 
by the common law (and such indeed is the case 
with all leases which are not strictly pursuant to the 
statute), (stat. 32 H. 8. c. 28 [repealed, except as to 
ecclesiastical leases, see 2 Chron. Ill]), are, first, 
between void and voidable ; secondly, between leases 
for years and life ; and, thirdly, between things in 
grant and things in livery. 

Void and voidable leases. — Between ^Woid and 
voidable.** If tenant in taU makes a lease for forty 
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jean, readerlng rent, and dies, this is not Toid but 
Toidable, and if the usue accepts the rent it shall 
Hud him. Why ? Because the issue takes the same 
estate ont of which the lease was originally derived ; 
for the tenant in tail, who made the lease, was in- 
trusted with the Jvs pofsesnoni% "the right of pos- 
session of the inheritance ;** and, therefore, the estate 
of the lessor continuing, the derived part or portion 
of it which constitutes the lessec^s estate, has also 
continuance until the issue avoids it. And, because 
it is a maxim of law, that he who may defeat an 
estate by his entry, may equally make it good by 
his confirmation (Noy*8 Max. 178, Byth.) ; the issne 
may, therefore, confirm this lease if he will, and, as 
he may make an express, so he may make an implied 
con;firmation, as by accepting rent or the like (Noy*s 
Max. 168; Harr. N. P. 981; Doe v. Jenkins, 5 
Bing. 469)^ But otherwise it is with respect to the 
remainder-man and the reversioner ; for these take 
several and distinct estates from that out of which 
the lease was originally derived, and, consequently, 
upon the determinatiou of the estate tail, by the 
tenant in tail dying without issue, the unexpired 
lease for years becomes absolutely void, and not merely 
voidable. The determination of the greater is the 
determination of the less estate, which was but a 
minor part or portion of it. [As to leases by tenants 
in tail, see 19 & 20 Tic. o. 120, ss. 2, 82 ; 2 Law 
Chron. 106—112 ; First Book, pp. 124, ISO ; 8 & 4 
Will. 4, c. 74, s. 41, which last statute should have 
been there referred to.] 

Leases for years and for life, — ^Between leases 
" for years and for life.** K tenant for life, as tenant 
in dower or by the curtesy, makes a lease for years, 
upon the death of the lessor this is absolutely void, 
and can neither be made good afterwards by con- 
firmation or otherwise (Harr. K. P. 987, 988) ; for 
the freehold out of which it was derived is deter- 
mined, and the determination of the greater is the 
determination of the less estate. But, if such 
ten%nts make leases for life or lives, it is otherwise. 
Why ? Because, in that case, they create greater 
estates than can be derived out of what they them- 
selves have, and, consequently, as those leases are 
derived, not out of the estate of the lessor alone, but 
out of the two estates of the lessor and the rever- 
sioner together, it follows, that the reversioner may 
either defeat them or not, upon the death of the 
lessor, as he thinks fit. [By the 19 & 20 Vic. c. 
120, B. 82, tenants by the curtesy and in dower of 
unsettled estates may, without the aid of a court of 
equity, make leases, except of the principal mansion- 
house, &c., for twenty-one years, with proper 
clauses. 8 Law Chron. 110 ; First Book, 180.] 

Grant and ttucry.— Between things "in grant," 
and things '* in livery." If the bishop, with con- 



firmation of dean and chapter, makes a lease which 
is not strictly pursuant to the statute, and therefore 
operates as a common law lease, of things in livery, 
whether for life or lives, or for years, this is not 
void but voidable ; and if, .afterwaixls, the successor 
accepts the rent, he makes it good and unavoidable. 
Why? Because the bishop, who made the lease, 
was intrusted with the jus possessionis, ** the right of 
possession of the inheritance," and therefore the 
estate, out of which the lease was derived, has con« 
tinuance stiH; and then, according to the legal 
maxiin, " that he who may defeat by his entry, mi^ 
equally make good by his confirmation,** if the suc- 
cessor accepts the rent he necessarily confirms the 
lease ; and, by so doing, he has also waved taking 
advantage of the statutes which were enacted for 
making void snch lefises, Ijecause those statutes were 
made wholly for the benefit of the successor, against 
the predecessor*s acts, and not agiunst the successor*s 
own acts. And, possibly (says the law), the re- 
served rent may be more beneficial to the successor 
than the land itself. But, if a lease be made for 
life or lives, of things in grant, as of tithes, or other 
incorporeal hereditaments (Co. Litt 44 b, n. 8), the 
lease is absolutely void upon the death of the lessor 
and not merely voidable; and this is the reason 
which is assigned for it,— via., that there was an- 
ciently [until the 6 Geo. 8, c 17, s. 8 ; Harr. N. P. 
810] no remedy, at the common law, by which the 
rent, in such case, could be recovered by the suc- 
cessor, if afterwards denied : he could not distrain, 
for there was nothing of which a distress could be 
taken (Co. Litt 47 b, n. 8) ; and an action of debt 
would not [prior to the 8 Anne, c. 19 ; Harr. N. P. 
810] lie, because, the lease being f(»r life or lives, no 
action of debt was maintainable till after the lives 
ended (2 Com. Dig. 689; 8 Id. 251 ; Co. Litt. 44 
b, n. 8) ; and, therefore, since the acceptance of the 
rent at one day, would not, at the common law, 
have enabled him to sue for it if afterwards .denied, 
it was held to be unreasonable that he should be 
bound by such acceptance ; and herein consists the 
principal distinction between the common law, and 
the law as it stands at this day upon the statutes. 
[Voidable leases may be equally made good, whether 
by accepting rent, or by distraining for rent due at 
the death of the predecessor, or by bringing an 
action for waste against the lessee: see 1 W. Saund. 
287 d, n. ; Rose. Ev. 446, 6th ed. ; Amsby v. Wood- 
ward, 6 B. and Cr. 619 ; Harr. N. P. 1061]. And 
as it is of the bishop, in such cases, so it is of the 
dean, the archdeacon, the prebendary, and the like ; 
for these are all " seised** jure ecclesia (s^ Bacon*s 
Abr. tit. " Leases"). 
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BESULT OF MICHAELMAS TERM EXAMI- 

NATION. 



It appean that the number of candidates actnally 
ezammed (for some did jiot appear, and others with- 
drew without finishing their papers) was 109 — out 
of these, 85 were passed, and twenty-four were 
postponed, t.e. rejected, .because their answers ^liere 
not deemed sufficient. This number is not so great 
in proportion as on some former occasions, but still 
it is veiy large, and ofibrs no great encouragement 
to future candidates, who may think they will **take 
their chance*' at a proximate examination. .The 
truth is, that articled clerks do not look at the 
matter in that serious light in which it ought to be 
viewed : tiiey begin their studies too late, and they 
even then fail to avail themselves of all the oppor- 
tunities afforded them. To notice ' one point only, 
we may observe that many clerks do not even 
peruse our ** Key9 to the Examinatioiu^'^ though they 
were expressly written for their use, and nearly 
eveiy question can be answered from them. 

The following are the names of the candidates, 
(under the age of 26) at the last examinaaon, whom 
the examiners considered deserving of honorary du- 
tincihni ofthejirst'clasaj namely :•— 

1. Frederick Adolphu8 PhUbrick, B.A., of Col- 
chester, aged twenty-two, who served his clerkship 
to' Mr. Frederick Blomfield Philbrick, of Colchester, 
and Messrs. Rixon, Son, and Anton, of 38, Cannon- 
Btreet, London. 

2. WilHam Mdmih Walters, of 14, Hyde-park- 
gato South, Kensington-gore, aged twenty-two, who 
served his clerkship to Messrs. Walters, Roumieu, 
and Young, of LincolnVinn. 

8. John Park Robifuwn, of Liverpool, aged twenty- 
three, who served his clerkship to Messrs. Lowndes, 
Robinson, and Bateson, of Liverpool. 

The Council of the Incorporated Law Society 
have accordingly awarded the following prizes of 
books ^— To Mr. PhiJbriekj one of the prizes of the 
Incorporated Law Society, and also, as a mark of 
peculiar distinction, the prize of the Honourable 
Society of Clifibrd's-inn ; to Mr. Walters, one of the 
prizes of the Incorporated Law Society ; and to Mr. 
Eohinson, one of the prizes of the Incorporated Law 
Society. 

The examiners, have also certified that the following 
candidates passed examinations nearly equal to those 
who have been reported for prizes : — 

1. Henry Harper Geach, of -85, Alwyne-road, 
Islington, aged twenty-one, who served his clerk- 
ship to Mr. Robert Walker Childs, of 25, Coleman- 
street. City. 

2. Arthur James Fitzhngh, of Street, Sussex, aged 
twenty-three^ who served his deHnhip to Messrs. 



Hoper, Greene, and Hnsey-Hunt, of Lewes, sad 
Mr. William Francis Uoksroft, of .Sevenoaks, and 
Messrs. Loftus and Young, of New-inn, London. 

8. Charles Swinden, of Birmingham, aged twenty- 
three, who served his clerkship to Mr. Robert 
Dolphin, of Birmingham, and Messrs. Sudlow, Torr, 
Janeway, and Tagaurt, of Bedford-row, London. 



Onnssion hy lessee to repair — No relief in equity.-^ 
Just as it was too late to notice in last number, we 
discovered (as stated in First Book, 186) that we 
had acddently answered that part of *No. IX. con- 
veyancing which referred to non-repair erroneously ; 
for it has been established by two rather recent 
dises, that courts of equity will not relieve a tenant 
who has, even from mere negligenoe, omitted to 
perform his covenanto to repair (Gregoiy v. Wilson, 
16 Jur. 804 ; HiUs v. Rowland, 22 Law Joum. Ch. 
964). 



EDUCATION OF LAW STUDENTS. 



There is no mistaking the signs of the times with 
respect to the education of the friture members of 
the profession-Hit least of those who are to be so- 
licitors. At the late important meeting at Leeds, 
respecting the scheme of examinations by the Uni- 
versity of Oxford, and also at the last annual meeting 
of the Metropolitan and Provincial Law Aasoelation, 
this subject was amply discussed. At the former 
meeting Mr. J. Hope Shaw, in seconding the reso- 
lution proposed by Dr. Hook, approving of the 
imiversity scheme of examinations, gave a profes- 
sional application by making his observations refer to 
articled clerks. The speaker said he did not wish 
to confine himself to generalities, which (true and 
important as they were) were still vague, especially 
when his own profession afforded (what was much 
better) a useful practical illustration. He selected 
the illustration from his own profession, not because 
he thought that profession more important than 
others (though he was sure no soundly-judging man 
would dispute its importance), but becausiB it was the 
one with whose wants he was best acquainted. He 
believed, however, the observations applicable to it 
were in a great, if not an equal degree, applicable 
also to the medical professi'^n. In both cases there 
was an examination into the students attainments in 
stricUy professional knowledge, which insured con- 
siderable attention during the period of study, and at 
least protected the public against gross professional 
incompetence ; but in the legal profession (and he 
believed in the medical one also) tiie test was limited 
to strictly professional, or what with reference to the 
present consideration he might call technieal know- 
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ledge ; there was no test, nor any special encourage- 
ment, for a good general education, which was hardly 
second in importance to knowledge of ^ more tech- 
nical character. About thirty-five years ago, the 
Legislatore endeavoured, to some extent, to supply 
this defect, as far as regarded the legal profession, by 
providing that a service of three years instead of five 
should suffice for youths who had taken the degree 
of Bachelor of Arts at Oxford, Cambridge, or Dublin 
University. But the expense attendant on the pri- 
vilege had prevented all but a comparatively few out 
of a great number of well-educated youths- from 
availing themselves of it. It had been used" just 
enough to prove its advantage, and the necessity for 
its extension. In reference to university education, 
he had often heard it reniarked by some of the most 
emineai members of their body, who had had pupils 
from the university, that those pupils learned their 
profession' better in three years than an imperfectly 
educated youth did in ^xe ; and, though he had not 
had a university youth ba a law student under his 
own charge, he could fully confirm the statement 
from his own observation of the superior promptitude 
with which youths well trained in their grammar- 
schools mastered the dilBculties of legal science. So 
strongfy had this been felt, that, duriog the last five 
or ten years, meeting after meeting of legal prac- 
titioners, not in London only, but in various parts of 
the kingdom, had been publicly avowing its import- 
ance, and only the previous day a meeting was held 
in London by the Council of Uie Incorporated Law 
Society (at which, but for the present meeting, he 
should have felt it his duty to attend) for the express 
purpose of urging the consideration of it upon the 
judges. But the advantage of general literary at- 
tainments was by no means confined to the legal 
profession. It would, he had no doubt, be equally 
felt in the medical profession, and in the walks of 
commercial life. And it was because it widely ex- 
tended and powerfully strengthened the encourage- 
ment to those attainments, that the proposal of the 
University of Oxford was eminently entitled to that 
hearty approbation which the resolution expressed. 
Not having himself had the honour of belonging to 
the University, there was another reflection suggested 
by the subject which mighty perhaps, come more ap- 
propriately from him than from one of its members. 
He hailed the proposal heartily, on account of 
the public benefit which he confidently anticipated 
from it ; but he hailed it the more heartily because 
it would connect the university more and more with 
the general education of the people ; and he believed, 
that, whilst it was thus widening its sphere of use- 
fulness, it was materially strengthening its own foun- 
dations. He trusted that the sister University of 
Cambridge would not lag behind in this honourable 



career, and that the two would in this, as they had in 
so many other instances, be fellow-labourers in the 
intellectual, as well as ^he religious and moral, im- 
provement of the people. 

Before concluding we m%y refer to an article in 
a recent number of the Solicitors^ Journal upon the 
subject, and particularly referring to the'proposed 
preliminary examination, as noticed ante^ pp. 183 — 
187. 

*''' There can, we think, be no doubt that the great 
body of the profession is prepared to accept with ap- 
proval the institution of a preliminary examination 
for aiticled clerks. The advantages are obvious and 
indisputable. It is greatly for the benefit of a soli- 
citor, and indirectly for the benefit of the public, 
that he should have received a good education, and 
that he should have brought the results of his educa- 
tion into , a defim'te • shape. An examination will 
oblige his parents to furnish him with the means of 
learning, and it will oblige him to learn to some 
purpose. The whole character of the profession will 
be raised when no one can enter it unless he has 
turned his boyhood to some account ; and thus the 
dass, as Well as the individual, will benefit by the 
arrangement. So fiu: all are agreed. It is only 
when we come to particulars that differences obtrude 
themselves. We need scarcely say that no person 
already articled will be subjected to any examination, 
except the legal one through which he has to pass 
prior to his admission. But when we come to think 
how the examination should practically be carried 
on, many questions arise which it is not easy to meet 
at once. We have to consider the subjects of ex- 
amination, and the time and mode of examining, the 
date in a clerk^s career when the examination should 
take place, and the conditions under which the rules 
requiring an examination should be .either partially 
or wholly relaxed. 

** In June last, as most of our readers are aware, the 
Council of the Incorporated Law Society announced 
that they proposed * to recommend to the judges to 
authorise an examination either before or during the 
articles of clerkship, or before admistion, for the pur- 
pose of ascertaining that the candidate possessed an 
adequate knowledge of the Latin and French lan- 
guages, and of English history, geography, arith- 
metic, and book-keeping.* The Council thus de- 
termined the subjects of examination, but not the 
time. On the subjects we have little to remark, for 
they are as well chosen, probably, as they could be, 
except, perhaps, that the requirement of book* 
keeping is of doubtful. utility. It is required from 
candidates for admission to several of the depart- 
ments of the civil service, but ther€ has not, we 
believe, been found much use in exacting it. Youths 
who have had no opportunity of keeping books prac- 
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ticaJly are obliged to cram up a very small amount 
of information on. the sabject from printed works ; 
and all cram specially got up for an examina- 
tion is worse tban useless. But tbe proper time of 
examination is a most important question. We tbink 
that eTery consideration points to tbe expediency of 
establisbing tbe general rule, tbat all clerks sbould 
be exammed before tb^ receive tbeir articles. An 
examination in general subjecCs ougbt to sbow tbat 
a young man is fitted to become a derk — not tbat be 
has spent tbe time of bis clerksbip well. We think 
it probable that tbe ConncO, by leaving tbe time un- 
decided, really meant to leave open tbe settlement 
of exceptional cases, not to throw any doubt on tbe 
general rule. It is easy to see tbat there might 
arise exceptional cases where the time of examina- 
tion might possibly be deferred, out of consideration 
for the circumstances of an individual. We will 
even go further. We think it is possible that, in 
some few cases, as, for instance, where the long 
services of an able and honest man are rewarded by 
the gift of articles from bis master, it would be better 
to dispense with the examination altogether. It 
would be a great mistake to endanger the satisfactory 
working of tbe system by making it press too hardly 
on individuals whom tbe conunon sense of tbe pro- 
fession would wish to see excepted from its opera- 
tion. We think, therefore, that, somehow or other, 
there should be a dispensing power, to be jealously 
guarded and- most cautiously exercised, but tbat, 
unless in cases clearly exceptional, every future 
clerk not yet articled should be examined, prior to 
receiving his articles, in tbe subjects specified bv the 
Council. 

" The mode of conducting tbe examination is also 
a matter tbat deserves to be attentively weighed. It 
would be a considerable hardship to impose on young 
men tbe necessity of coming up to London for a 
week in order to pass an examination. There are 
many parents to whom tbe expense would be an in- 
. convenience, and many others who would see with 
reluctance their sons go to tbe metropolis for so long 
•a time, with, perhaps, no friend to watch over tbeir 
conduct. On tbe other band, it is difficult to make 
the examinations local. It would be a serious drain 
on tbe iUnds of tbe Law Society to send down 
special examiners : and it is not easy to see bow any 
scheme of transitiifting papers by post could be sub- 
stituted. ' In tbe Civil Service this is done, because 
candidates for local subordinate situations can always 
be referred to some ofiicial superior in tbe district, 
who can be charged with seeing tbe examination 
properly conducted. But there would be no one to 
conduct tbe examination of a person wishing to enter 
a private professipn. As a means of obviating tbe 
difficulty, we will venture to suggest that advantage 



might be taken of tbe new system of examinations 
on the point of bemg established by the Universities 
of Oxford and Cambridge for persons not members 
of the Universities.** 



ARTICLED CLERKS. 



Examination of articled clerk — Refusal to examine^ 
Mode of appeal— ^y tbe 8rd of the Orders of Trinity 
Term, 1853, respecting tbe examination of articled 
clerks, it is provided tbat in case any person shall be 
dissatisfied with the refusal of tbe examiners to grant 
such certificate (t. «., a certificate testifying tbe 
clerk's fitness and capacity to act as an attorney), be 
shall be at liberty, within one month, to apply for 
admission by petition, in writmg, to the judges, to 
be delivered to the clerk of the Lord Chief Justice 
of the Court of Queen*s Bench, upon which no fee - 
or gratuity shall be received, which application shall 
be beard in Serjeants* Inn H'all by not less than three' 
of tbe judges. These rules were made under the 
provisions of tbe 6 & 7 Vic. c. 78. Where the exa- 
miners refused to proceed with the examination of an 
articled derk on account of certain charges affecting 
his personal character, tbe court refused to inter- 
fere, on tbe ground tbat bis remedy was by petition 
to three judges, under tbe rules framed by virtue of 
tbe 6 & 7 Vic. c. 73. Exparte A, 5., 80 Law Tim. 
Rep. 150. 

Filing articles — Period of filing affidavit of due exe- 
cution — Computation of time of service, — ^Articles of 
clerksbip are required to be filed within six months 
of their execution, in order that the service should 
reckon from tbeir date, for otherwise tbe service will 
reckon fh>m-the actual filing of the affidavit of exe- 
cution. The affidavit of due execution of articles of 
clerkship is filed in due time iffiled within six months 
after tbe execution of tbe articles by etther of tbe 
parties. Where, therefore, tbe articles were sent to 
Bombay to be executed by tbe Master, and were 
there executed by him, and afterwards returned to 
England, and executed by tbe clerk, and tbe affidavit 
was filed within six months of execution by the 
latter, but not of the former : Held, that it wbs filed 
in due time. Ex parte Leggett, 30 Law Tim. Rep. 
157. 

Stamping articles [vol. 3, pp. Ill, 177, 342 ; asi/«, 
pp. 85, 9€}— Delaying stamping of articles — Gompu- 
tation of time of service, — ^The following decision fully 
confirms our views expressed ante^ pp. 35, 36, as to 
tbe stamping of articles of clerksbip under the 19 & 
20 Vic. c. 81 : — ^Mr. Justice Crompton has decided, 
that, although where, from accidental causes or un- 
intentional neglect, articles of clerkship have not 
been stamped and registered within tbe six monthsi 
tbe court will permit the service of the ^sierk to be 
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computed from the date of the articles; yet, if it 
appear that the articles were led unstamped inten- 
iionally, even though with no improper motive, and 
80 are not registered within the six months, the court 
will not interfere on hehalf of the clerk. A. B., who 
^as articled to his father, was at that time in delicate 
health, and it being doubtful if he would be able to 
follow the profession, the articles were left un- 
stamped for a year, when, it appearing that the 
clerk would be able to pursue his profession, an ap- 
plication was made to the Treasury for leave to have 
the articles stamped, which being granted, an appli- 
cation was then made to the Court of Queen's l^nch 
that the period of the clerk^s service might be com- 
puted from the date of the articles. ExparU Wtkhy 
80 Law Tim. Rep. 167. 

Law Students' Corre.'^ponding Society, — ^The pro- 
posed meeting, noticed anle^ pp. 180, 187, of the Law 
Students' .Mutual Corresponding Society will take 
place in London, at And<;rton's Hotel, Fleet-street, 
on the 21st instant. 



SUMMARY OF DECISIONS. 



EQUFTY AND CONYETANCINa. 

CHARITY.— Mortmain — Will -- Construction — 
Charitahle bequest — Subntiiutional gijt [vol. 8, pp. 241, 
283, 368 ; First Book, p. 97].— In the case of The 
Attorney-General v. Tyndall (2 Eden, 207), Lord 
Korthington, amongst several propositions which he 
there laid down,, expressed an opinion that a gift 
over, in case it should be found that the gift to the 
charity could not take effect, was void as being in 
fraud of the mortmain law, and intended merely in 
terrorem to prevent the heir from disputing it. There 
were three propositions determined by Lord Noith- 
ington in that case, one in opposition to the aicw 
taken by I^rd Hardwicke in Tlie Attorney-General 
V. Bovxles (3 Atk. 800), and with respect to which 
the current of decisions is stated to be confirmatory 
of Lord Northing ton*s opinion. Lord Hardwicke, in 
Tlie Attorney- General v. Bowles, held that a gift 
might be supported for the purpose of erecting an 
hospital, building a school, and the like, although no 
pai*ticular land was pointed out for tliat purpose, pro- 
vided land could be found which would enable the 
erection to be made. Lord Noithington held, that it 
could not be intended that the testator meant his 
trustees to go about begging for land, as he described 
it, and that the trust must be taken in its full sense, 
as if it had been the intention. of ih^ testator that 
they should purchase the land upon which the 
building was to be erected, and that view has been 
affirmed by subsequent decisious. The other two 
points decided by Lord Northington have certainly 



not met with approbation ; one was, that the case 
even of the building on land in mortmain was a 
transgression of the law, inasmuch as it improved 
the estate and made it more valuable — that has been 
oven'uled by a series of subsequent decisions ; and 
the third point was, that a gift over, in the event of 
achaiitable bequest failing for want of legplily, was 
to be taken in terrorem^ and also in fraud of the law 
as to mortmain. There is no decision following that ; 
on the contrary, there is a decision by Sir John 
Leach directly opposed to it (see De Themmines v. 
De Bonneval, 5 Russ. 288). And in the following 
case it was held that a bequest to a chaiitable insti- 
tution to be appropriated for the purposes of the 
charity is good if some of the objects are such 
as it can be legally applied to, although the 
purposes of the charity may comprise objects to 
purposes of the charity may comprise objects 1o 
which the bequest cbuM not legally be applied. A 
testator, af>er bequeathing several legacies to chari- 
ties, gave all bis residuary estate to trustees upon 
trust for a charitable association ; and by a codicil, 
after reciting that he had by lus will, and other 
methods, disposed of parts of his personal estate to 
charitable uses, declared that, in case any parts of 
the same should be considered not to have their full 
operation, he bequeathed all such per&onal estate to 
the same trustees, fi*ee from any tnist or condition, 
express or implied. The testator having afterwards 
attempted to dispose by deed of a sum of money for 
charitable purposes in a manner clearly void*: Held^ 
that this fund was included in the residuary bequest 
to the charity trustees, and also in the substitutional 
bequest contained in the codicil. SenibU^ if the be- 
quest for the chai'i table association had been void, 
the substituted bequest to the same trustees would 
be good. Carter v. Gretn^ 26 Law Jonm. 6h. 845, 
CHARITY.— Tf'itt—CAari^aJte lit qaeM— Uncer- 
tainty — Trust — Power o/dispoMl not exercvted, — Lord 
St. Leonards, in his work on Powers (vol. 2, p. 163), 
takes a distinction between Harding v. Glyn (1 Atk. 
469), and The Duke of Marlborough v. Godolphin 
(2 Yes. 61), where Lord Hardwicke held that a 
legacy to the testator's wife for life, and atler her 
death to be divided and distributed to and amongst 
such of his children, and in such manner and pro- 
portion as she should durect, was a mere powet*, and 
not a trust for the children in default of appouitment ; 
but he says *^ it should seem that if a case id the 
very tenns of The Doke of Marlborough v. Godol- 
piiin were now to occur, it would be decided tl at 
the children took as tenants in common, in default of 
appointment." In Doylcy v. The Attorney -General 
(4 Vin. Abr. 486), where the directioa being to dis- 
pose of the testator*s real and personal estate to such 
of his relation on his mother's side who were most 
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deserving, and in snch' manner as the troiSteea 
thonght fit, and for such charitable uses and purposes 
as they should also think most proper and conve- 
nient, Sir Joseph Jekyll directed it to be divided, 
one-half to go to the next of kin exparte matemd^ and 
the other moiety to a charity, and directed a scheme. 
This decision was followed by Y. G. Wood in the 
following case :^-A testator gave personal estate to 
his wife for life, and at her decease to be divided, 
one moiety thereof to the testator^s daoghter for 
life, and the other moiety to be at the disposal of his 
said wife, therewith to apply apart to the foundation 
of a charity school, or such other charitable endow- 
ment for the benefit of the poor of O. as she might 
think proper, and the remainder to be at her disposal 
among his relations, in such proportions as she 
might be pleased to direct. On the death of the 
testator's widow without having made any disposi- 
tion of the latter moiety : Held, that one-half was 
well bequeathed for charitable purposes, and the 
other b^longec. to tfie next of kin. Salusbury y. 
Dtnttniy 26 Law Joum. Ch. 861. 

DEVISE. — Fee upon a fee — Contingent remainder 
— Retiduary ekttuei. — ^In the following case it was 
argued that the residuary clause in the will in ques- 
tion could not operate as a devise of the ultimate 
reversion in fee, because it would be in violation of the 
rule of law that a fee cannot be limited on a fee. As 
observed by Mr. Justice Williams, the question is, 
what is the meaning of that rule when applied to 
this description of devise ; and his lordship added, 
that the meaning pf it is, that when the fee passes 
and vests, all after that cannot be good by way of 
remainder, but it may operate by way of executory 
devise. The fee, having been given, and having 
passed by the devise, thera is nothing further for the 
testator's power of devisiog to operate on. The fee 
being outstanding, what becomes of it? That has 
been decided ever since Purefoy v. Rogers 
(2 W. Saund. 380). The notion of the fee being in 
abeyance cannot be sustained, but it descends on the 
heir-at-law. In the following case it appeared that 
there was a devise of land to £. for life, and after 
her decease, amongst all and every, or such one or 
more of the children of E., at such time and times, 
and in such parts, shares and proportions, manner 
and form, as E. should appoint, and for want of such' 
appointment, amongst all and eveiy the child and 
children of £. who should be living at her decease, 
and the issue of such of them as should be then dead, 

r 

and to their heirs and assigns for ever, and for want 
of such issue, unto P. and to her heirs and assigns 
forever. There was a residuary clause giving all 
the residue and remainder of the testatrix's estate 
and eficcts, whatsoever and wheresoever not therein- 
before disposed of, unto the said E., her heirs and 



assigns for ever. £. and P. survived the testatrix. 
E. entered into possession of the land and died un- 
married. During her lifetime she, by indentures of 
lease and release, conveyed the land to J. in fee. 
It was held, that the vested reversion in fee passed 
•by the residuary devise to E., and that by the con- 
veyance to J., the life estate and reversion both 
became vested in J. That the life estate, which 
was the particular estate on which the 'contingent 
remainder to P. depended, merged in the revenaon, 
and the contingent remainder to P. was therefore 
destroyed. Egerton v. Mcusey, 6 Week. Bep. 180. 

DISCOVEBY.— CompuZtory arbUratian— Common 
. Law Procedure Act^ 1854, «. 8, 7 [vol. l,p. 157].^L 
compulsory reference to arbitration under the drd 
section of the Common Law Procedure Act, 185i, 
is different from a reference by consent, and in 
such a case a bill of discovery, in aid of the pro- 
ceedings before the arbitrator, will Ue. The Brituk 
Empire Skipping Company (Limited) v. Somes^ 26 
Law Joum. Ch. 769. 

FEME COYEKH.-^AcknmoUdgmeni by married 
woman [vol. 8, pp. 210, 899] — Fines and Reooveriet 
Act — Requmtea of affidavit, — ^The Court of Common 
Pleas reused to allow a married woman living apart 
from her husband to convey certain property, taken 
under the will of her father, without the consent of 
her husband, the affidavit on which the appticadon 
was -made being defective in this — that it did not 
show that inquiries had been made to discover where 
the husband might be living. Re Vine^ 80 Law Tim. 
Rep. 152. 

JUDGMENT [vol 1, pp^ 889, 481 ; vol. 8, p. 40, 
895]. — Lien — Conetrucdon of statute — Warrant of at- 
torney -' Order of common law judge — Usury, bills of 
exchange, ffc^dutrging toiM&[see vol. 2, p. 871]. — ^The 
sUtute of Anne (stat 2, c. 16, repealed by 17 & 18 
Vic. c. 90 ; 1 Law Chron. 150), rendered void every 
loan of money at more than 5 per cent, interest ; and 
then by the stat 8 & 4 Will. 4, c. 58, s. 7, renewable 
bills and promissory notes, having not more than 
three months to run, were exempted from those 
kws; but by 7 Will. 4 and 1 Vic. e. 28, that 
exemption was extended to bills having not more 
than twelve months to run. That, however, waa 
only a temporary act, and its place was afterwards 
supplied by 2 & 8 Vic. e. 37. s. 8, upon which the 
following case turned. The proviso in that act pre- 
vented a charge upon land being taken, as it might 
have been under itie stat of Will. 4 (see vol. 2, p. 
871). Before the passing o£l Vic. o. 110, it was con- 
sidered that a judgment was not a security on land, 
bi|t since the passing of that statute it clearly was so. 
Before that statute ajudgment was often spoken of as 
a general lien on the general property of the dd)lor , 
but this only meant that by the writ of elegit the 
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creditor coold get poflsesaion of the land, and the 
debtor could not withdraw his land from the effect of 
the writ. Before the stat. 1 & 2 Vic c. 110, there- 
Ibre, a judgment was not properly a security upon 
land ; but that act gave a totally new quality and na- 
ture to* a judgment By the 13th section of that 
act a judgment was made a charge on all the lands of 
the debtor in the same way as if the debtor had, by 
writing under his hand, agreed to charge his lands 
(sec vol. 2, p. 75 — ^78.) A judgment, therefore, had 
not only retained its ancient quality, but also, by 
Tirtue of that statute, acquired the new quality of 
being a charge upon lands, and this effect wt§ en- 
tirely independent of the intention of the parties. 
This view of the subject was confirmed by Lord St. 
Leonards, in the case of Rolleston t. Moreton (1 
Con. and Laws. 252). There are sereral dicta of 
common law judges, in which a distinction is taken 
between a judgment and a warrant of attorney to 
confess judgment, the latter not being thought by 
them to be a security upon land properly speaking. 
But take the case of an agreement to give an equit- 
able charge by deposit of deeds whi^ were in the 
hands of some third person, and we have an exactly 
analogous case ; for a warrant of attorney is an agree- 
ment ^at the creditor may, by entering up judg- 
ment, obtain a charge upon lands. Therefore the 
warrant of attorney to confess judgment, taken as a 
security for the repayment of monisy advanced at a 
usurious intei*est, was a security or charge upon 
lands within the meaning of the stat. 2 & 3 Vic. c. 
37, 8. 8. This view of the subject was confirmed by 
several cases, such as Ezparte Knight (1 Deac. 459) ; 
Exparte Warrington (3 De 6. Mac. and Gor. 159) ; 
and James v. Rice (Kay, 231). The grounds of the 
judgment of the House of Lords in Lane v. Uorlock 
(5 Ho.'Lds. Ca. 580), although at first sight appa- 
rently opposed to this decision, in reality, upon exa- 
mination, will be foimd to confirm that view. Such 
is the language of V. C. Kindersley in the following 
case, where his Honour decided that, under the 1 & 2 
Vic. c. 110, a judgment is a security upon land, just 
as if the debtor had by writing agreed to charge his 
lands, independent of the intention of the parties. 
Also that the warrant of attorney to confess judg- 
ment, taken as a security for the repayment of money 
advanced at usurious interest, is a security or charge 
upon lands within the meaning of 2 & 3 Vic. c. 37, 
s. 8. Semble^ before 1 & 2 Vic. c. 110, a judgment 
creditor by elegit could get possession of lauds, and 
the debtor could not withdraw them, but a judgment 
was not properly a security upon land. Bond v. 
BeUy 6 Week. Rep. 163. 

JUDGMENT CREDITOR. — i2«f«7iipao» of 
mortgage — Construction of 1 j* 2 Vic. c. 110, s. 13. 
— ^By ihe 1 & 2 Vic. c. 110, s. 13, no judgment 



creditor is entitled to proceed in equity to obtain 
the benefit of the charge conferred by his judg- 
ment until one year after ihe judgment has be^ 
entered up. In the following case, V. C. Stuart 
held, that the rule that no judgment creditor is 
to proceed in equity until one year after the judg- 
ment has been entered up, does not extend to the 
case of a bill by a tenant by elegit to redeem a 
mortgage. Barnes v. Tknq>p^ 30 Law Tim« Rep. 
146. 

LEGACY, —Ademption — Varied property— Stocks^ 
honds^ ffv, — A general gift, with a cumulative des- 
cription, will include property which has been varied 
between the date of the will and the death of the 
testator. A bequest of bank stock wa^ held to pass 
£3^ per cent, annuities, no other stock being standing 
in the name of the testator, either when he made 
his will or at his death. A bequest of eight Russian 
bonds, purchased by'L., his broker, was held to pass 
difierent Russian bonds, purchased through another 
broker. A bequest of * *• my property not in England, 
in the hands of my attorney abroad, W., consisting 
of Russian bonds,'* was held to pass bonds of the 
Hamburg Fire Company, which had been purchased 
with the produce of the Russian bonds by another 
agent abroad. Drake v. Martin^ 26 Law Joum. 
Ch. 786. 

^0B,TGAGE:— Mortgage vnth power of sale— 
Sale under special contract — Part of purchase-money 
left on mortgage of the hereditaments sold. — ^A mort- 
gagee with power of sale is not bound to wait till a 
more advantageous sale can be efiected ; neither is 
he bound to advertise before proceeding to a sale. 
Lands were mortgaged in fee, with power of sale by 
auction or private contract in case of default in pay- 
ment of the mortgage money. The mortgagee sold 
part of the property by private contract, containing 
an agreement that more than half of the purchase- 
money might remain on mortgage of the land sold, 
for four years, if interest should be regularly paid ; 
and that if a stated sum were laid out on the land in 
the erection of houses within a specified time, the 
mortgage money might remain for a longer stated 
period. On a bill filed by the owner of the equity 
of redemption to redeem and set asid ^ the sale : 
Held, that (there being no fraud nor inadequacy of 
price) the transaction could not be impeached, and 
the bill was dismissed with costs. Davey v. Durrani^ 
26 Law Joum. Ch. 830. 

PARTNERS. — Stockbrokers — Besponsibility — 
Customer. — A firm of stockbrokers purchasing on 
behalf oi a customer foreign securities passing by 
delivery, which, in their usual course of dealing they 
retained in their own custody, are jointly and seve- 
rally liable to make good the same if lost or mis- 
applied. Where, therefore, one of the partners, who 
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was a trustee of a marriage settlement, under in- 
structions to the firm, not only bought the foreign 
securities, but also individually transacted all the 
business of the customer with the firm, and finally 
applied them for his own purposes, not wholly im- 
eonnected with the firm : Held, that the securities 
were in the custody of the firm, and not of the trus- 
tee ; that the firm was responsible for them, whether 
lost or misapplied; and the, trustee having ab- 
sconded and become bankrupt, that the remaining 
partners must replace the securities. The Mar- 
chioness de Ribeyre v. Barclay^ 26 Law Joum. Ch. 
747. 

POWER OF SALE.— To trustees and heirs— 
Assigns, — A power of sale given to trustees and 
the survivors and survivor of them, his heirs and 
assigns, may be exercised by the devisees of the 
surviving trustee. Hall v. May, 26 Law Joum. 
Ch. 791. 

PRINCIPAL AOT) SURETY [vol. 3, p. 202, 
224, 262]. — Compromise — Release^ — ^The reason on 
which the rule of equity between principal and 
surety as to giving time to the principal being the 
discharge of the surety, was stated by Lord Eldon 
thus, m Samuel v. Howarth (3 Mer. 272, 278): 
*^ The rule is this, that if a creditor, without the 
consent of the surety, gives time to the principal 
debtor, by so doing he discharges the surety — ^that 
is, if time is given by virtue of positive contract be- 
tween the creditor and the principal, not where the 
creditor is merely inactive. And in the case put, 
the surety is held to be discharged for this reason, 
because the creditor, by so giving time to the prin- 
cipal, has put it out of the power of the surety to 
consider whether he will have recourse to his remedy 
against the principal or not, and because he, in fact, 
cannot have the same remedy against the principal 
as he would have had under the original contract. 
But this rule does not apply where the surety has 
taken the debt on himself absolutely. In the follow- 
ing case, it appeared that a creditor obtained a judg- 
ment against the principal debtors, and sued out ex- 
ecution against them. They presented a petition of 
insolvency, and were discharged by the creditor, 
upon terms by which they abandoned the business 
by which their liabilities were contracted : Held, that 
this would not discharge a party who, as surety for * 
the debts, had been previously sued, and had en- 
tered into agreements for liquidating the demands 
against him, arising out of the liabilities of the firm. 
Eecuk V. LowndeSy 26 Law Joum. Ch. 793. 

PUBLIC COMPANY;— i2ai7ioay Clauses Consoli- 
datton Act, 8 ^ 9 Ftc. c. 20, s, 6^— Lands Clauses 
Consolidation Act, 8^9 Vic. c. 18, ss, 93, 9^— Con- 
struction — Accommodation works — Small portiof is of in- 
tersected land — Land '* situate in a town, or built 



upon.^^ — ^The 68th section of the Railway Clauses 
Consolidation Act, 1845, irrespective of the claim for 
compensation, gives a proprietor whose lands have 
been divided, a right to such bridge, or other means 
of conunnnication, as may be necessary for the pur- 
pose of making good any interruption caused by the 
railway to the use of the land through which it is 
made. A railway intersects the land of M., such 
land coming under the alternative of being either 
^* land situate within a town,^* or ^^ land built uiM>n ;** 
one portion is less than half a statute acre. M. can 
compel the company to make a communication be-* 
tween the intersected portions of his land, such a 
case falling under the provisions of 8 & 9 Vic. a 20, 
s. 68 (Railway Clauses Consolidation Act), and not 
being affected by 8 & 9 Vic. c. 18, ss. 98, 94 (Lands 
Clauses Consolidation Act). The words ^^ such land,'* 
in s. 94 of 8 & 9 Vic. c. 18, refer to '' land not being 
situate in a town or built upon,'' in s. 93 in the same 
act, and not to *^ small portions of intersected land '' 
generally mentioned in the short preamble to these 
two sections. Marriage v. The Eastern Counties and 
London and Blackwall Railway Company, 6 Week. 
Rep. 131. 

SOLICITOR AND CLIENT.— P<wcr ofattomiy 
to compromise a suit — Acquiescence. — ^The following is 
a fuller statement of the decision of the Master of 
the Rolls as to the authority of a solicitor to com- 
promise a suit {ante, p. 211). A solicitor employed 
to conduct a cause has implied authority to do every- 
thing that is necessary in the conduct and manage- 
ment of the cause ; but he has no implied authority 
to compromise it. A compromise is nothing more 
than a sale of the subject-matter of the suit by one 
party to the other ; and as a solicitor, acting within 
the scope of his authority, has no power to sell the 
subject-matter of the suit to a stranger, so he has no 
power to sell it to the other side. How far the sub- 
sequent acts of the client amounted, in the case pre- 
sently referred to, to acquiescence considered^ The 
principles upon which the court acts in consent cases 
stated. Swinfen v. Swivfsn, 8 Jur. N. S. 1109. 

PURCHASE SUBJECT TO MORTGAGE.— 
Notice of mortgages prior to completing — Redemption 
of mortgage — Sale of mortgaged estate subject to charges 
— Completion of purchase — Notice. — The following 
decision shows the effect of a notice of incumbrances 
to a purchaser prior to the payment of his purchase- 
money : — T. being possessed of a leasehold messoage 
and premises, on -which he had created sereral 
charges, contracted to sell ^e same to O. ; and by a 
deed, dated 4th August, 1855, the premises were 
assigned to O. for the residue of the term, subject to 
a mortgage thereon to L. Besides L.'s mortgage, 
there were equitable charges in the hands of a 
second and third incumbrancer. On the same day, 
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Sataiday, 4th Angust, O. handed to T. a cheque, 
drawn by the firm of which he was partner, upon 
their private bankers, for the amount of the purchase. 
Afterwards, fearing that the insurance might not 
have been paid, or that interest on L.'s mortgage 
might he in arrear, O. stopped payment of the' 
cheque before the following Monday morning. On 
the 8th August, however, O. was induced to with- 
draw his countermand, and the money was paid on 
the same day. • On the day before the 7th, O. had 
been made acquainted with ^* the existence of the 
second and^third incumbrances." The bill was filed 
by the third incumbrancer, praying to be allowed to 
redeem the first and second, and that O. might 
redeem him. The plaintiff contended that the 
purchase was not completed on the 4th August by 
delivery of the cheque, and that before the 8th 
August, O. had notice of the second ^nd thicd 
charges. , O. contended that the purchase was com- 
plete on the 4th August, and asserted his right to 
redeem L. in priority to the plaintiff: Held, that 
the purchase was not completed on the 4th August 
by delivery of the cheque, considering the circum- 
stances that took place afterwards, and decree made 
in conformity with the prayer of the bill. Tildesley 
Y. Lodge^ 80 Law Tim. Bep. 29. 

■EQUITY PRACmCE. 

COSTS.— i^urt^ answer unnecessarily required. — 
The costs, of a further answer, which had been 
vezatiouqiy required, ordered, at the first hearing of 
a fored/teure suit, to be paid by the plaintiff: the 
defendant having taken the objection, and asked for 
his QOsts, upon the fiice of his further answer. 
Simpar costs of another defendant, who had not 
raised the objection in his second answer, not or- 
^red to be so paid. Cocks v. Stanley^ 6 Week. 
Rep. 45. 

' DECREE [vol. 8, pp. 192, 257]. — Faca/tn^— 
Inrolment— Abatement — Haste, — In a suit agaiust 
several defendants one died, and, before revivor 
against his executor, another defendant obtained, on 
May 8, an order to dismiss for want of prosecution, 
and inroUed it on June 80. The Court refused to 
vacate the inrolment on the ground of the abate- 
ment of the Suit at the date of the order, or on the 
ground of the baste with which the inrolment had 
been made. WUliams v. Page, 26 Law Joum. 
Ch. 813. 

DECREE [vol. 8, pp. 192, 2671.— -Vacating En- 
rolment — Misleading party. — If the conduct of the 
party inrolling a decree has been such, as reasonably 
to mislead the other party into the belief that he 
would not inrol, even though there may be no mala 
Jides, the court will vacate the inrolment. Back- 
house y. Wylde^ 26 Law Joum. Ch. 812. 



DISMISSAL OF BILL.— For want of prosecu- 
tion — Delay— injunction ordered to stand over^ plaintiff 
bringing action. — After a delay of twelve months, in 
which no step has been taken by the plaintiff, not- 
withstanding an admission by the defendant's answer 
that he is using the article complained of by the 
plaintiff, and after notice, on Aug. 1, by the de- 
fendant, that he would move to dismiss in ^fichaelmas 
Term for want of prosecution, and still no steps 
taken, the bill was dismissed, with costs, for want of 
prosecution accordingly. An interlocutory orde;r, on 
motion for an injunction directing the motion to 
stand over, the plaintiff to bring an action with 
liberty to apply, is not an order which, like a de- 
cretal order, will prevent time running so as to affect 
the defendant's right to move to dismiss for want of 
prosecution. Baker v. M'Clellan, 8 Jur. N. S. 1169. 
KEXT FRIEND [vol. 8, p. 890]. — Jfarrierf 
woman — Co-defendant — Suspicion of insolvency, — 
Facts amounting to suspidpn of insolvency of a next 
fiiend for a married woman will not, in opposition 
to his own oath, as to his solvency, disqualify him 
from acting as next friend. A co-defendant with a 
married woman may act as her next friend on an 
appeal by her. Elliott v. Ince, 26 Law Joum. 
Ch. 821. 

PETITION OF RIGHT [First Book, p. 68].— 
Li the place of the usual commission issued on a peti- 
tion of right, the court, with the assent of the At- 
torney-General, issued, a formal commission, the 
return to which was to be made on the oath of the 
petitioner. Exparte Carl Robert v. Frantsins^ 26 Law 
Joum. Ch. 797. 

PUBLIC COMPANY.— TFtndm^-ttp Amendment 
Act of 1857 — Action with leave of judge in equity. — 
The 7th section of the 20 & 21 Vic?, c. 78 (ordinarily 
t-ermed the British Bank Compromise Act), provides 
that when any company shall have been abjudicated 
bankrupt, then after the appointment of assignees, 
or if not, then af^er the judge or master shall have 
advertised for creditors to appoint a representative, 
no action shall be brought, or execution or scire facias 
issued or proceeded with, against the person, pro- 
perty, or effects of any member of such company, 
except by leave of the Court of Bankruptcy^ or of 
the said master or judge before whom such order 
shall have been made. Where it is necessary, under 
the 7th section of 20 & 21 Vic. c. 78, to obtain leave 
to issue a scire faciasj the application must be to the 
judge in chambers. A motion in court for such 
leave refused. Powis v. Butler^ 6 Week. Rep. 84. 

COMMON LAW. •- 

ATTORNEY ANp CLIENT.— <5buiwer« (pinion 
— How far it justifies — Fraudulent representation — 
Form of action — Special count on indebitatus — Damage^ 
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general or special — Buna fides, — The following is an 
important case, with reference to an attomey^s duty 
in laying cases, instructions, or other documents 
before counsel, and obtaining and acting on opinions 
obtained on incorrect statements, it having been 
held, that in an action against an attorney, ^or any 
other party, for a malicious or fraudulent proceed- 
ing, it is not enough to excuse the defendant that he 
acted on counseVs opinion, unless he also shows a 
case fairly stated and advice obtained hon& fide and 
properly pursued ; and in an action against an attor- 
ney for fraudulently obtaining, on behalf of a third 
party pretending to be plaintiif 's partner, debts due 
to the plaintiff, it was held no answer on the part of 
the defendant to show that he had, upon oral state- 
ments, suppressing material facts known to himself, 
obtained counsel's opinion that there was a partner- 
ship, and that the proper couj'se was to write to the 
customers on behalf of the firm, warning them not 
to pay the plaintiff, he having written letters to 
them on behalf of the plaintiff and the pretended 
partner requesting payment. It was also held, that 
the right question for the jury was, whether the 
letters were fairly written in consequence of coun- 
sePs opinion that the defendant might legally use 
the plaintiff's name, or whether they were written 
really in order to induce the customers to believe 
that the plaintiff actually authorised the defendant to 
write such letters and to receive payment And the 
jury having foimd the latter to be the case, it was held, 
that the evidence warranted their finding, and sus- 
tained a verdict for the plaintiff on a special count, for 
falsely and fraudulently obtaining, by the use of the 
plaintiff's name, payment of debts due to him, or on 
an indebitatus count for money had and received, 
the defendant being clearly liable in some form of 
action to repay to the plaintiff the moneys so received. 
And the judge having so directed the jury, and told 
them that they might, under one coimt or the other, 
give a verdict for the plaintiff to the amount of the 
moneys received, this was held no misdirection. 
Qucsre^ however, as to the precise form in which the 
moneys were recoverable, whether as special or 
general damage under the special count, or as 
money received to the plaintiff's use. Semhle^ per 
Pollock, C. B., under the latter count ; per Martin, 
B., as general damage ; per Bramwell, B., as special ■ 
damage under the special count. Andrew y. Hawley^ 
26 Law Joum. Ex. 828. 

ATTORNEY AND CLIENT.— ZwW/tr^ of at- 
tomey — Trial — Skilled witness, — An attorney, being 
in the position of an agent for his client, is not liable 
for the charges or expenses of a skilled witness, re- 
tained by him, in pursuance of his general instruc- 
tions, to make surveys, researches, calculations, or 
experiments, with a view to examination as a witness 



in his client's cause. The client, in such a case, is 
prim&fade liable ; and although it is competent to 
the attorney to make himself personally liable to pay 
the charges, there must be evidence of an express 
undertaking on his part so to do ; and the mere fact 
that the attorney has employed the witness in such a 
way, and that in the course and conduct of the case 
he has had communications with the skilled witness, 
that being in the course of his business as the attor- 
ney, is no evidence of such an undertaking. Lee v. 
Everest^ 26 Law Joum. Ex. 884. 

BILL OF EXCHANGE.— iVet^Mtomp—iStotele 
17 ^ 18 Vic, c. 88, s, 6 [stated 1 Law Chnm., pp. 
150, 161].— The statute 17 & 18 Vic. c. 88, s. 5, 
enacts that the holder of an unstamped bill of 
exchange drawn out of the United Kingdom shall 
affix an adhesive stamp before he shall present the 
same for payment, or indorse, transfer, or in any 
manner negotiate such bill; and further provides, 
that ^^ no person who shall take or receive from any 
other person any such bill as aforesaid, either in pay- 
ment or as a security, or by purchase or otherwise, 
shall be entitled to recover thereon, or to make the 
same available for any purpose whatever, unless at 
the time when he shsJl so take or receive such bill, 
there shall be such stamp as aforesaid affixed thereon," 
does not apply to a bill of exchange or note indorsed 
abroad and sent by the payee to his agent in Eng- 
land for the purpose of being presented for acc^- 
ance, nor to such presentment for acceptance ; and 
therefore, on the non-acceptauce and protest of such 
bill, an action may be maintained by the indorsee 
against the drawer without a stamp being affixed* 
Qucere^ whether on issues on pleas only denying the 
presentment for acceptance and notice of dishonour, 
the plaintiff is bound to produce the bill of exchange. 
Sharpies v. Rickard, 26 Law Joum. Ex. 802. 

CHEQUES CROSSED.— 19 Sr 20 Vic, c. 25 [see 
vol. 2, p. 269 ; 8 Id, 25, 100, 210].— It had been 
thought that the 19 & 20 Vic. (8 Law Chron. 25) 
had put an end to all difficulties arising out of the 
custom of crossing cheques, but the following case 
shows that this is not the case, the Court of Common 
Pleas having held that the crossing on tbe cheque 
forms no part of the instrument ; and, if obliterated 
before presentment to the banker, the latter is safe 
though he pay the money to a person not being a 
banker. A subscription has been made for the pur- 
pose of enabling the plaintiff to carry the case to a 
court of error. The court considered that the enact- 
ment in the statute to the effect that the addi- 
tion, in that statute mentioned, across the face of a 
draft on a banker, shall have the force of a direction 
to the bankers that the same is tu be pud only to or 
through some banker, &c., does not apply to the 
time when the draught is issued, but to the time 
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when it is presented ; therefore, where a crossing 
made by the drawer was before presentment fraudu- 
lently erased, and the bankers, without negligence, 
paid it over the counter, and not to or through a 
banker, they were held entitled to debit the amount 
to the drawers. The crossing is no part of the 
cheque, and therefore the erasure of it cannot 
amount to forgery of another and different cheque 
(Cockbum, C. J., dubitante^. Simmonds y. Tayler^ 
6 Week. Rep. 134. 

CHEQUES. — Presentmeni-^Reasonahle time for — 
Six years. — ^In the following. case, Mr. Justice Cress- 
well (delivering the judgment of the Court of Queen*s 
Bench) held that no time less than six years is 
unreasonable within which to present a cheque, 
unless some loss was occasioned by the delay, recog- 
nising Robinson v. Hawksford (9 Q. B. R. 52) ; and 
per Tindal, C. J., in Alexander v. Burchfield (7 M. 
& G. 10—^7). Laws v. Rand^ 6 Week. Rep. 127. 

CORPORATION.— Con/rac/ by, not under seal,^ 
nor of a mercantile nature {ante, pp. 149 — 152, 213]. — 
We have noticed, at some length, the case of Ernest 
V. Nicholls {ante, pp. 149 — 152), but not at all dis- 
proportioned to its importance ; we have also noticed 
an Irish case on the same subject {ante, p. 213), viz. 
the contracts of corporation being under seal or not 
(and see First Book, p. 96). We now have to potice 
a still more recent case in the Court of Queen's 
Bench, in which Lord Campbell, delivering the 
judgment of the court, said, that, although a trading 
corporation may have power to enter into a binding 
contract not under seal to carry on the trade for 
which it is constituted, a parol contract to sell the 
business of the company, and to put an end to this 
trading, would certainly be Toid. His lordship added, 
that Lord Wensleydale, obiter, had observed that he 
disapproved of the decisions of the Conrt of Queen's 
Bench upon this subject ; but he himself said, " It 
is quite unnecessary to discuss this point now, be- 
cause this is not a question about goods supplied or 
services performed in the way of trade in the ordi- 
nary course, but a question as to a special contract 
to do the very unusual thing of purchasing by one 
company the trade of another." The point decided 
by the Court of Queen's Bench was, that the accept- 
ance of a contract by a corporation aggregate must 
be under seal, where it is not a contract with a 
customer of the company, nor of a mercantile na- 
ture, nor one which could not be under seal, as 
becoming a party to a bill of exchange. London 
Docks Company v. Sinnott, 6 Week. Rep. 165. 

COSTS. — Action for — Interlocutory order for costs 
— How enforceable. — ^The general rule appUcable to 
the liability of a party to costs on interlocutory and 
collateral proceedings, is that such liability depends 
solely on the order of the courts and that order can I 



only be enforced by attachment. It is not like a 
decree or judgment upon which an action maybe 
maintained, as in Russell v. Smith, and Henderson 
V. Henderson (6 Q. B. Rep. 288 ; 13 Law Joum.. 
Rep. Q. B. 274 ; see 3 .Law Chron. 73, 261). In 
the following case it appeared that a motion made by 
the defendants in the Court of Queen's Bench in 
Ireland to set aside the proceedings, was dismissed 
with costs to the plaintiff: Held, that no action 
would lie for those costs, and that the order awarding 
them could only be enforced by attachment. Sheehy 
V. The Professional Life Assurance Company, 26 Law 
Joum. C. JP. 301. 

HUSBAND AND WIFE [vol. 2, pp. 178, 375]. 
— Agency — Necessaries for children — AduUery, — ^The 
following will illustrate the statement in the " First 
Book," p. no, that "if a wife elopes or lives with 
another man, the husband is not chargeable even for 
nece8.saries ;" as Chief Justice Cockbum said, " If a 
woman be living with a man as her husband, credit 
would be given to that man." It appeared that the 
defendant went abroad, but provided his wife with a 
sufficieiSt allowance for the support of their children, 
and the wife afterwards lived in adulteiy with another 
man, and the plaintiff was called in as a medical 
man to a|tend the children: Held, that he could 
not recover against the defendant ; and that the wife 
had no general authority, either as wife or agent, to 
bind the defendant for necessaries for the childien. 
Aikyns v. Pearce, 26 Law Joum. C. P. 252, 

LANDLORD. — Repairs,- breach of covenant — Mea- 
sure of damages [vol. 3, pp. 259, 398].— A. cove- 
nanted with B. to keep certain premises in repair, 
but allowed them to become dilapidated, and the 
cost of repair would amoimt to £40. B. had cove- 
nanted with C. (the ground landlord) duly to pay 
rent, which he had failed to pay, so that B's. rever- 
sion may have been forfeited and of no value : 
Held, in action by B. against A., that the damages 
should be what it would cost to put the premises in 
repair — not what might be the value of B.'s rever- 
sionary interest in the premises. Davies v. Under- 
wood, 80 Law Tim. Rep. 154 ; 6 Week. Rep. 105. 

LANDLORD AND TENANT.— Lease—Breach 
of covenant — Forfeiture [vol. 3, p. 19] — Waiver — 
Licence. — Where a breach of covenant has continued 
for upwards of twenty years, and rent has been 
received, that fact should be put to the jury to say 
whether they were not of opinion that there was a 
licence by the lessor to use the premises in the 
manner complained of. Gibson v. Doey, 30 Law 
Tim. Rep. 156 ; 6 Week. Rep. 107. 

LANDLORD AND TENANT,— Agreement for 
a lease — Ambiguity in niaterial partofsul^ct-matter — 
Uncertainty of duration of term — Tenancy from year 
to year. — ^Although it may be that where an actual 
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demise is made gicnerally, at a yearly rent, and 
nothing is said as to the duration of the term, a te- 
nancy from year to year would be implied, yet 
where, from the terms of an agreement for a leHse, 
coupled with surrounding drcninstances, it is amhi- 
guous what term is intended to be conveyed, such 
agreement is void for uncertainty. Fitzmauiice t. 
Bayley, 6 Week. Rep. 125. 

LANDLORD AND TENANT [vol. 2, p. 163].— 
Estoppel — Trespiisa — ConstrucHve eviction. — ^The rule 
by*which a tenant is estopped from denying the title 
of the landlord who let him into possession is appli- 
cable in an action of trespass as well as in ejectment, 
qualify'mg the dictum of Pollock, C. B., in Watson y. 
Lane (25 Law Joum. Kzch. 102). Payment by a 
tenant of rent to a person other than the person who 
let him into possession under a threat of expulsion, 
does not amount to a constructive eviction so as to 
affect the estoppel. SemhU^ that there cannot be a 
constructive evictioh for that purpose. Delaney v. 
Fox, 26 Law Joum. C. P. 248. 

LANDLORD AND TENANT. — Receiver ap^ 
pointed by court of equity — Attornment, — An attorn- 
ment by a tenant of land to a receiver appointed by 
the Court of Chancery to collect the rents, and pay- 
ment of rent to such receiver, create a tenancy by 
estoppel between the tenant and receiver, but do not 
enure to enable the person who is found 'ultimately 
to have the legal title to the land to treat the tenant 
as his tenant, and to distrain for rent. Evans t- 
Matthias, 26 Law Joum. Q. B. 309. 

MASTER AND SERVANT.— 3/cwter'» UabiUiy 
for accident to servant [vol. 3, pp. 387, 400]. — ^Where 
a master builder personally interferes and directs his 
workmen to make a scaffolding out of poles which he 
knows to be unsound, he is liable to make compen- 
sation if the scaffolding gives way, and a workman 
upon it in his employ, who has no notice of the un- 
soundness, is injured thereby. Roberts v. Smith, 26 
Law Joum. Ex.* 319. 

NEGLIGENCE \anU, p. 214].— Co«i6w« of ships 
[vol. 3, pp. 61, 156, 223, 816, 822].— Contn6u^ion of 
plaintiff-^Negligence by plaintiff—Breach of statflory 
rule—n ^ 18 Tic. c. 104, ss. 296, 298.— With 
respect to actions arising out of torts for injuries to 
person or property by the defendant's negligence, 
in the case of Dowelly. The General Steam Navi- 
gation Company (6 El. & B. 196 ; 26 Law Joum. 
Q. B. 69), Lord Campbell says : ** In some cases 
there may have been negligence on the ])art of a 
plaintiff remotely connected with the accident, and 
in these cases the question arises whether the 
defendant by the exercise of ordinary care and skill 
might have avoided the accident, notwithstanding 
the negligence of the plaintiff, as in the oflen 
quoted donkey case, Davis v. Mann (10 Mee & W. 



646 ; 12 Law Joum. Rep. Q. B. 449). There, 
although without tlie negligence of the plaiotiflT, 
the accident could not have happened, this negli- 
gence is not supposed ito have contributed to tbe 
accident within the rule upon this subject ; and if 
the accident might have been avoided by the exer- 
cise of ordinaiy care and skill on the part of the 
defendant, to his gross negligence it is entirely 
ascribed, he, and he only, proximately causing tlie 
loss.*" The 296th section of the Merchant Sliippiog 
Act provides a rule for the conduct of ships meeting- 
each other, and this rale is to be obeyed by all ibips 
unless the circumstances 6f the case are such as to 
render a departure from the rule necessary in oiiler 
to avoid immediate danger. The 298th section 
provides that if in apy case of collision it appears 
that such collision was occasioned by the non-ob- 
servance of the above rule, the owner of tbe ship 
by which such rule has been infringed shall not be 
entitled to recover any recompense whaterer for 
any damage sustained by such ship in such eoUibion, 
unless it is shown to the satisfaction of the court 
that the circumstances of the case made a departure 
from the rule necessary: Held, that these two 
sections do not absolutely bar the owner of a vessel 
infringing such rule at the time of the accident from 
recovering compensation, but that the effect is to 
bring a non-compliance with the rule within the 
category of negligence. Where in a case of colli- 
sion there appeared to have been negligence on both 
sides, and the plaintiff did not obey the rule o 
section 296, and the judge told the jury that if there 
was no negligence on the part of the defendant, or 
if the plaintiff directly contributed to the collision, 
they should find for the defendant ; but if tbe defen- 
dant directly caused it, they should find for the 
plaintiff: Held, a proper direction. Tuff v. War- 
man, 26 Law Joura. C. P. 263. 

PARLIAMENT.— i-l/^p^aZ from court of revising 
barrister — Notice of claim, no proof requisite. — When 
the overseers have published the name of a claimant 
in the list of claimants, the revising barrister has 
only to require proof of the qualification, and cannot 
call upon the claimant to prove his notice of daim, 
that being a matter for the overseer, in which he 
exercises a judicial office. Davies v. Hopkins, SO 
Law Tim. Rep. 162. 

PUBLIC COMF ANY. —Money had and received 
•^Failure of consideration — Abortive scheme — Reco- 
very of deposit — Mine worked on cost-book principle 
[vol. 3, pp. 21, iS"]— Evidence—The rule that 
enables a depositor to recover his deposit upon a 
scheme proving abortive is not affected by the fact 
of that scheme being a company establiahed for 
the working of a mine on the cost-book principle. 
A. and others, directors and managing conunittee 
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of a proposed company, issue a prospectus in which 
their names appear as such directors and committee, 
and that of L. and Co., as bicnkers. By a resolution 
also of the same directors and others, promoter^ of 
the scheme, at a meeting held for that purpose, L. 
and Co. were appointed bankers to the company, 
with whom an account was to be opened, in the 
names of the directors, and all moneys were to be 
paid into that account. At the same meeting it waa 
also resolved that the company should be carried on 
by certain rules, by one of which it was ari*anged that 
^^ all payments due from shareholders aud all moneys 
of the company should be paid into the hands of tlie 
bankers, to the account of the directors of the 
company.** B. afterwards applies for shares, and 
pays a deposit which is entered by the bankers to 
the ateoant of some only of the directors, and not of 
all. The scheme then becomes abortive: Held, 
that the rules and prospectus were evidence to fix 
all the directors with money had and received to the 
use of B. Johnson v. Goslet^ 6 Week. Rep. 127. 

SHIPPING. — Policy of insurance — Memorandum 
— Goods — General description — "^^ MasUr'^s effects^^ — 
Total loss of some articles, — Where articles essentially 
different in nature and kind are insured under a 
general description as '^master^s effects," waiTanted 
free from all average, the warranty is divisible, and 
means that the insurers are not to be liable for any 
partial loss, but are to be liable for a total loss of any 
of the specific articles insured under that description. 
Therefore, where the master of a vessel which was 
lost, having effected such a policy, saved his chrono- 
meter and a few other articles, but the rest of his 
effects were totally lost : Held, that he was entitled 
to recover against the underwriters the value of the 
articles lost. Duff v. Mackenzie, 26 Law Joum. 
C. P. 313. 

TENANTS IN COMMON.— TTatt between ad- 
joining houses — Action against co-tenant — Ouster. — 
One tenant in common of lands, &c., can maintain 
an action of trespass against his co-tenant if there 
has been an ouster ; but otherwise not (Litt. s. 323, 
note ; Bacon's Abr. *» Estate," K. 8). The plaintiff 
and defendant were owners of actjoining premises. 
The defendant erected a building against the wall 
which divided their premises, and carried up a chim- 
ney upon the wall. On the trial of an action for 
this, as an obstruction to the plaintiff's wall, the 
judge told the jury to find for the defendant if they 
thought the plaintiff and defendant were tenants in 
common of the wall. The jury found for the de- 
fendant on this ground: Held, a misdirection, as 
there was evidence of ouster, which, if found by the 
jury, would have entitled the plaintiff to a verdict 
agamst the defendant, though his co-tenant. Sted- 
man y. Smith, 26 Law Joum. Q. B. 214. 



WATERCOURSE [vol. 3, p. 305].— -Etwemcnf— 
Aciion ^y licensee against stranger for pollution of an 
artificittl watercourse — Possession of the use of a stream, 
how far sufficient to sustain an action against a wrongdoer. 
— The following is a more full statement of the deci- 
sion noticed at p. 91 : — ^Although it may be question- 
able whether a party merely licensed by the owner 
of a stream to use the water has such a possessory 
right to the water as to maintain an action for foul- 
ing it, yet if he, by the owner's permission, has 
caused the stream to flow into his own pipes or cis- 
terns on his own premises, he can then maintain such 
action, supposing the defendant had no right to foul 
the water, and the fouled water has caused damage 
to the plaintiff. And it will be no objection to the 
action that the actual injury to the plaintiff has been 
caused by his use of the fouled water in his boilers, 
&c. ; for the principle that a party cannot recover 
for an injury to which he has himself contributed 
does not apply where the act of the defendant has 
been wrongful and wilful, and the act of the plaintiff, 
which.ha8 contributed to the actual injury, has been 
something he was lawfully entitled to do. Whaley v. 
Laiug, 26 Law Joum. Ex. 327. 

COMMON LAW PRACTICE. 

AMENDMENT [vol. 1, pp. 16, 310, 418; vol. 
2, p. 376]. — Misjoinder — Variance — Amendment "a/ 
the triar — Common Law Procedure Act, 1862 (16 & 
16 Vic. c. 76),M. 27 and 222— [stated 1 Law Chnm. 
p. 16]. — ^The 222nd section of the Common Law Pro- 
cedure Act, 1852, which enables a judge to amend 
all defects and errors in proceedings in civil canses, 
does not apply to cases of misjoinder of parties. The 
37th section, which enables a judge to amend a mis- 
jbinder of defendants, as a variance, at the trial, does 
not apply to a case where a defendant has been 
joined, not by mistake, but for the purpose of trying 
his liability. Senible, ^'at the trial" means before 
verdict. In an action of contract agsunst two de- 
fendants, the jury having found that one only was 
liable, the plaintiff's counsel, who throughout the 
trial contended that both were liable, thereupon and 
before the verdict was recorded, applied for leave to 
amend by striking out the name of the other : 
Held, that the judge was right in reflising to allow 
the amendment to be made. Wickens v. Steel, 26 
Law Joum. C. P. 241. 

ARBITRAIION.— i?e/«r«nc« under sec. 3 of Com- 
mon Law Procedure Acty, lSb4: [vol. 1, p. 167]— 
Fraud alleged, to he decided by master. — By sec. 3 ol 
the Common Law Procedure Act, 1864, "if it be 
made to appear at any time after the issuing of the 
writ to the satisfaction of the court or a judge, upon 
the application of either party, that the matter in 
dispute consists wholly or in part of matters of mere 
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account, which cannpt conyeniently he tried in the 
ordinary way, it shall he lawM for such court or 
judge, upon such application, if they or he think fit, 
to decide such matter in a summary way, or to order 
that such matter, either wholly or in part, he re- 
ferred to an arbitrator, appointed by the parties, or 
to an ofiicer of the court, or, in country causes, 
to,*' &c. And the decision or order of such court or 
judge, or the award on certificate of such referee, 
ahaU be enforceable by the same process as the find- 
ing of the jury upon the matter referred " (vol. 1, 
p. 157). Where a matter is referred to a master 
under the above section, he must decide, as an arbi- 
trator would have done before the act was passed, 
according to all the ordinary modes ; and where one 
party alleges that-a settlement of account has been 
obtained by fraud, the master must consider and 
decide upon the alleged ihfud. Instdl v. Moorgen^ 
30 Law Tim. Rep. 153. 

ARBITRATION [_anie, pp. 27, 56, 93].— R«/er- 
ence of action in the name of a firm — Liability of 
retired partner without notice — Not enforced hy at* 
tachment. — The court will not £prant an attachment, 
,or make absolute a rule for payment of money found 
due by an award against a person who was made a 
party to the action, which was referred without his 
consent, and who did not authorise the action which 
was referred, nor the reference to arbitration, and 
ha^ no notice of it until after the award ; and, al- 
though he might be liable in law on an implied 
authorify, by reason of the action and reference 
relating to partnership transactions in a firm of 
which he was a member, yet, if it appears that he 
then had retired from the firm, the applicant vdll be 
left to enforce the award in an action, and the court 
will not enforce it by the exercise of a summary 
jurisdiction. Robertson v. Hatton, 26 Law Joum. 
Ex. 293. 

ARBITRATION.— CompwZsory reference under the 
Common Law Pr^ocedure Act^ 1854 [awte, p. 27] — 
Power of the court to amend the particulars qf demand 
[vol. 2, pp. 52, 164, 225]. — When, on the application 
of a plaintiff, a compulsory order of reference of the 
action has been made under the Common Law Pro- 
cedure Act, 1854 (vol. 1, pp. l57, 158), the court 
has power, at any time before the award, to amend 
the particulars of demaqd. Gibbs v. Kniyhtley^ 26 
Law Joum. Ex. 294. 

ARREST \_ante, p. 124].— PHVife^c from [vol. 3, 
p. 158] — Metropolitan police court — Prosecutor and 
witness, — The court of a magistrate is a court where, 
the magistrate having begun an inquiry, a witness 
coming before it is entitled to the privilege which 
the law has usually given to a person coming before 
a court for the administration of justice. In the 
following case, it appeared that the now defendant 



gave infonnation at a tnetropolitan police court, 
charging certain persons with felony. Those persons 
subsequently appeared tt the court, and the magis- 
trate remanded them to a ftiture day, when the now 
defendant appeared as prosecutor and witness. The 
magistrate xnade another remand, acyouming the 
hearing to another day ; and the now defendant, on 
leaving the court, was arrested on a capias ad satis^ 
faciendum : Held, tfaatj he was privileged from such 
arrest. Mountague v. Harrison^ 30 Law Tim. Rep. 
135 ; 6 Week. Rep. 48. 

ARREST lantiy pp. 124, 213].— iS%m^ [ante, p. 
93] — LegaHty of arrest — Detainer after Ulegal arrest. 
— ^When the sheriff has a defendant in custody, in cir- 
cumstances which make the custody illegal, as be- 
tween the sheriff and the party detained, and ao 
entitle the latter to be dischaiged, the sheriff is 
bound to discharge him, whatever valid writs the 
sheriff may have held at the time of the illegal 
arrest, or which he may have received during the 
illegal imprisonment. The , sheriff is not to be con- 
sidered merely as the agent of those who put writs 
into his* hands for execution. Distinction on this 
between writs against the person and against goods. 
Hooper v. Lane, 6 Week. Rep. 146. 

INTERROGATORIES [vol. 3, pp. 47, 53, 807, 
8i5].— 17 ir 18 y^' C' 122, ». 61 [stated vol. 1, 
p. 160] — Intetition of act — What interrogatories 
granted. — The intention of the 51st section of the 
Common Law Procedure Act, 1854, in permitting 
parties to deliver interrogatories to their adversaries, 
was to prevent the necessity of going to a court of 
equity ; and its provisions are applicable when either 
party to an action has a specific case which he wishes 
to set up, and some of the material for making it out 
are in the possession of his advei'saiy ; but not when 
his object is to discover how his adversary is goings 
to shape his case, or to see whether there are any 
defects in it, or to fish for a defence. Interrogatories, 
too, which are put for the purpose of contradicting 
a written instrument, are* inadmissible. Moor ^. 
Roberts, 26 Law Joum. C. P. 246. 

VENUE. — Local action by statute — Power of court 
to changer— Public Health Act.—The 11 & 12^ Vic. 
c. 63, s. 139, directs that actions brought against 
persons acting under, and in execution of, that act 
(the Public Health Act) '^ shall be tried in the 
county or place where the cause occurred, and not 
elsewhere:" Held, that this. meant *^and not else- 
where, unless there be a special order of the court 
to the contrary;'* and that the common law juris- 
diction of the courts to change the venue was not 
taken away. The Itchin Bridge Co. v. The Local 
Board of Health of Southampton, 30 Law Tim. Rep. 
151. 

WRFT OF ERROR [vol. 1, pp. 128, 159, 271 ; 
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vol. 2, pp. 8, 66]. — Frivolous grounds — Execution*— 
Common Law Procedure Aciy 1852 (15 & 16 Vic. 
c. 76), 5. 150. — ^The 150th section of the Common 
Law Prooedore Afit^ 1852 (15 & 16 Vic. c. 76), pro- 
rides that ^* if the grounds of error shall appear to 
be ftivolotts, the eonrt or a judge upon summons 
may order execution to i^Bue." The court refiued 
to allow execution to issue, noiwithstanding proceed- 
ings in error, under the above 150th section of the 
Common Law Procedure Act, 1852, it being stated 
that the writ of error was brought bond fidt^ under 
the advice of counsel, and not for the purpose of 
delay, and it not a|>pearing that the grounds of error 
were so Mvolous as not to admit of argument. HoSi 
T. Cwder^ 26 Law. Joum. C. P. 251. 

BAKEBUFTCT. 

I^ATT.. — Discharge of insohent on sureties — Oppo- 
tiiion by attorney of creditor — Action for assault and 
false imprisonment — Damages recovered. — WheA 
damages have been recovered against an insolvent 
for assault and fidse imprisonment, the court will 
exercise a discretion as to enlarging him on bail till 
his hearing. Be Barton^ 29 Law Tim. Bep. 899. 

DISCHARGE OF INSOLVENT BY DE- 
TAINING CKEDITOR.— Be/ore the dag of hear- 
ing [vol. 2, pp. 202, 226] — I Uness of commissioner — 
Adjcurment of court — ^Where a discharge is lodged 
at the prison by an insolvents detaining creditor the 
evening before the day named fbr his hearing, but 
he comes up in custody with other prisoners, not 
having gone out of custody : Held, that the court 
wiU pronotmce an a4judii»tion : Held^ also, that 
when, under these circumstances, an abjudication 
has not been obtained by an insolvent in consequence 
of the illness of the commissioner, and' the adjourn- 
ment of the court to a subsequent day, that the court 
on that day will act as it would have done upon the 
day originally fixed for the hearing, and the insol- 
vent will be dischaiged. Be Pinner^ 30 Law Tim. 
Bep. 159. 

EQUITABLE MORTGAGE.— Jifimioramiiim of 
deceit — BiUs of exchange — Judgment — Usury — No 
interest mentioned in memorandum, — H. gave a war- 
rant of attorney to confess a judgment for £2,000 to 
L., to secure the payment of four bills of exchange 
drawn the same day by him upon and accepted by 
H., and judgment was entered up and registered the 
next day. The bills were renewed, and the renewals 
were deposited by L. witii a creditor of his own to 
leenre a debt of £1,200, with a memorandum statng 
that the bills were secured by a judgment, but not 
making any nien^ion of interest or the rate of in- 
terest. It was proved that interestwas paid to the 
oefitorby L^ for ten yean at the rate of £li 10s; 
per eenft. per amnim. L. subsequently became 



bankrupt, and the creditor having died, his executors 
presented their petition, praying to be declared en- 
titled to an equitable lien on certain moneys then in 
the hands of the official assignee of L., such moneys 
being part of the produce of the sale of real estate 
belonging to H., on which L. was declared to have a 
lien by virtue of the judgment given to him by H. : 
Held, confirming the decision of one of the commis- 
sioners, that, as no interest was mentioned in the 
memorandum, it was to be taken to refer to the 
principal money alone, and that the memorandum 
created a new contract. The executors of the cre- 
ditor we^e, therefore, declared to be entitled to a 
lien for the principal of the debt, but not for the in- 
terest. Eaeparte Hodge^ 26 Law Joum. Bank. 77. 

EXCEPTED ABTICLES [vol. 1, p. 158].— £20 
allowed to bankrupt, when — 17 {r 18 ^« c- 119. — 
The bankrupt will not be allowed to receive £20 in 
mondy^ in lieu of excepted articles, where all his 
goods and effects have been taken and sold under a 
distress for rent, and i^o part of the proceeds has 
ecmie lo the hands of the assignees. Be Dockree, 
80 Law Tim. Bep. 160. 

JUMSblCTION OF INSOLVENT COUBT. 
— Cfustody of insolvent upoiCfl capias in an action for 
damages, where no damages have been assessed by a 
>ry.— By the 1 & 2 Vie. c. 110, s. 85, it is enacted, 
^fthat firom and after the time appfiiiited for the 
commencement of this act, it shall be lawfial for any 
person who shall be in actual custody within the 
walls of any prison in that part of the United 
Kingdom called England, upon any process whatso- 
ever, for or by reason of any debt, damages, costs, 
tKtiXL or sums of money, or of costs taxed or untaxed, 
eHher OTdered to be paid or to the payment of wlfich 
BUflih persQn would be liable in purging such con- 
tempt, or in anyjmanner in consequence or by reason 
of such contempt, at any time within the space of 
fourteen days, &c., to apply by petition in a sum- 
mary way to the court fixr relief of Insolvent Debtors 
for his discharge firom such custody," &c. Where 
an insolvent is in custody upon a writ of capias sued 
out in an action for damages upon breach of contract, 
but no damages assessed by a jury : Held, that this 
is process within the meaning of the words of the 
above 85th sec. of the 1 & 2 Vic. c. 110. Be Christ- 
mas, 80 Law Tim. Bep. 159. 

OPPOSITION [vol 8, pp. 228, 808, 882, 881].— 
Creditor seeking a partial payment — Collusive arrest.^^ 
Where a creditor seeks to obtain a partial payment 
for, himself, his opposition wiU be shut out ; but the 
rule will not apply if -there is anything done by the 
insolvent to induce the creditor to make the demand 
so as to use it afterwards as a defence to opposition. 
Shutting out a cseditor on this ground will' not 
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preyent the court inquiring if the arrest was coUu^ 
tare. Ee John Allen, 29 Law Tim. Bep. 399. 

PETTTIpNER FOB PROTECTION. — De&te 
oibove £SO0 — Debts barred by the Statute of Limita- 
tions, — Held, that updn the petition of a trader dehtor, 
debta bf^red by the Statute of Limitations must b^ 
ijiserted in the schedule, and that if,' together with 
l^e o0ier d^bts inserted in the schedule, they amount 
tp above J^OO, the petition must be dismissed. Be 
IfanrtcJb, 30 Law Tim. Bep. 159. 

'P^HC COMPANY [voL 3, pp. 176—177, 
187, 254, 339].— Contri&ttforiw [vol 3, pp. 125, 151, 
218] — Settlijig Ust of— jurisdiction of commissioner in 
bankruptcy to settle — Cost-book [vpl. 3, pp. 21, 41] — 
Relinquishment of shares-— Married woman — Liability 
of shareholders to creditors — Shares fully paid up — 
Calls — Transfer, — ^The Court of Bankruptcy is 
authorised by the Joint-Stock Companies Act, 1856 
(19 & 20 Vict. fi. 47, s. 82), to make calls upon the 
eontributories to the extent of their liability for 
payment of the debts of the company in process of 
bdng wound up. By sect. 108, the Winding-up 
Acts of 1848 (11 Vie. c. 45) and 1849 (12 & 13 Yic. 
c. 108) are not to apply to companies registered 
under the act, 1856, from and after the date of their 
l)eing registered under the act of 1856. The court 
will, under the circumstances, assume that it has 
jurisdiction to settle the list of eontributories, not- 
withstanding that no. provision is made by the act 
fbr this purpose, and no power exists in the Court 
of Bankruptcy in the exerdse of its general practice 
to settle such list. By sect. 61 of the act of 1856, 
in the event of any company being wound up by the 
court, if the company be limited, no contribution 
shall be required from any shareholder exceeding 
the amount (if any) unpaid on the shares held by 
him. By rule 11 of the cost-book of a company, 
farmed upon the cost-book principle, *^no shareholder 
shall be liable for any debt, damages, claims, and 
demands of, upon, or against the company, to any 
greater extent than in proportion to the number of 
shares for the time being held by him in the capital 
of the company." An originid shareholder in a 
cost-book company, which was of unlimited liability 
from its commencement down to June, 1857, when 
it waa regiitert^ aa a " limited" company under the 
Joint-Stock Companies Aftt, 1856, who has paid the 
whole amoMrt ptfabla upon his shares, is a con- 
tributory IB respect of the debts of the company 
incurred prior to the time of registration as ** limited." 
A shareholder in a cost-book company, who has 
^ivcn notice to the purser of his desire to relinquish 
liis shares to, and to retire from, the company, 
>ntliout pa^ng the calls dncf^upon his shares at the 
time of such notice, in consequence of which and of 
his refusal to pay his proportion of the company^s 



debts, the purser refused to accept such relinquish- 
ment of his shares, iA a contributory of the company 
for payment of debts, notwithstanding he has since 
paid all the calls due from him to the company. A 
married woman took shares in a company, and her 
name was accordingly entered as a shareholder in 
the cost-book. Her husband subsequently signed a 
notice to the purser of his approval of his wife's 
desire to relinquish her ehares and withdraw from 
the company in accordance with a notice from her 
to that effect. The purser refused to accept the 
notice unless the calls due upon her shares were 
paid, as sSiao a proportir>nat^ part of the company's 
debts. The husband subsequently paid the calls: 
Held, he was contributory in respect of these shares. 
By sect. 62 of the Joint-Stock Companies ^ct, 1856, 
a shareholder in a company, other than a limited 
company, who has ceased to be ^ shareholder for 
three years, and by sect. 63, a shareholder in a 
limited company who has respectively ceased to be 
a shareholder for one year prior to the co m menc e - 
ment of the winding up of Uie compady, shall be 
deemed, for the purposes of contribution towards 
payment of the compiiny's debts, ^c, to be an exist- 
ing shareholder, and be subject to the same liabilities 
to creditors as if he had not so ceased to be a share- 
holder. Where a shareholder had, within a year 
of the company beiqg wound up, transferred his 
shares, and the transfer had been accepted by the 
transferee, and his name duly registered in the cost- 
book of the company : Held, that he continued liable 
to the debts of the company incurred before the 
transfer, and that the circumstance that the company 
•had, since the transfer, been registered under the 
Joint-Stock Companies Act, 1856, as a limited com- 
pany, it having been previously other than a- limited' 
company, made no difference except as to whether 
sect. 62 or 63 is to apply: Held, also, that the 
omission to enter the name of the transferror, as well 
as of the transferee, upon the list delivered to the 
registrar of joint-stock companies under sect. Ill, 
will not, upon the construction of that and the 113th 
sections, affect the liability of the transferror. Exp, 
The Offcial liquidator, Re the Welsh Potosi Lead and 
Copper Mining Company {Limited), 29 Law Tim. 
Bep. 400. 

TBADEB-DEBTOB SUMMONS. — Summoning 
creditor must' show the trading, — ^A party brought 
to the court under a trader-debtor summons is en- 
titled to call upon the party summoning him to show 
the tra^g. Re Trader-Debtor Summons, 30 Law 
Tim. Bep. 159. 

VEXATIOUS LITIGATION [vol. 2, p. 226].— 
Making away toith property [vol. 3, p. 381]— Con- 
cealment of property — Breach of trust — Parties re- 
turned as debtors claiming to be creditors. — ^Where aa 
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JQsglyent makes a claim which turns ont unfomided, 
md haying put the defendants to great expenses in 
defending it, he being their debtor, he will be guilty 
of yezatious litigation. Where there is clear evi- 
dence of making away with property, bat the 
evidence of concealment is not satisfactoryf the 
maolyent ifill be remanded instead of dismissing the 
petition. A sequestrator is in. the character of a 
trustee, and applying money received as such to his 
Qwii use is a breach of trust. Where parties are 
returned as debtors, who claim to be creditors, they 
will be placed on the schedule upon proving their 
46btif by their own oath. Re Barnes^ 2V Law Tim. 
Bep. 400. 

YEXATIOUS LITIGATION [vol. 2, p. 226].— 
f}efenee faSxng for want of means to carry it on.— 
^IHiere an attorney advises his client that he has a 
goo4 defence to an action, and a defence is accord- 
ingly filed, imt it is allowed to ftU to the ground^ 
because tibte client has not money to advance to 
Knarry i| on^ he will not be remanded for vexatious 
Htigatioi^ 22e P«mW, 29 Law Tim. Rep. 400. 

OOUKTY COURTS. 

CBftltOBABL— Co«(»— iVac<tce— 22u& ahtolute. 
^A ruie for a certiorari to remove a cause from a 
c^onnty co9rt under the 9 & 10 Vic. c. 95, is absolute 
in the first instance. Where the court think a case 
$t to be removed from a county court by certiorari, 
^csy w^l not annex i^ condition to granting it, that 
^ puty applying shall, if successful, recover no 
inore costs than he would have recovered in the 
floimty courts— at least, if the cause be one in which 
ih(d siiparior court and county court have a concur- 
^ept jurisdiction. Dowding ▼. The Great Western 
^mbbay Company^ 8 Jur. N. S. 1130. 

COSTS [vol. 8, pp. 65, 826].— C<mciirr«i< jwris- 
4iethn [vol 1, pp. 3279 885] — Metropolitan dUtricts 
^rSeo. 18 of 19 tr 20 Ttc. e, 108 [stated vol. 8, p. 72. 
rrrPy soc. 18 of 19 & 20 yic. c. 108, a plaintiff, who 
resides or carries on business in any of the metro- 
polity county court districts, is enabled to sue his 
.debtors who reside or carry on business in any of the 
laid districts, either in the district where he himself 
d^rells or carrier on his business, or in that where 
ihe debtor dwells or [carries on his business (vol. 8, 
p. 72). The Court of Queen's Bench has held that 
this does not affect the 128th section of 9 & 10 Yic. 
e. 94^, giving concurrent jurisdiction to the superior 
jiourts where the pLuntiff resides more than twenty 
miles from ihfi defendant. Waterlow v. Dobeon, SO 
J^w Thn. Bep. 150. 

JODTT CLEBkS.— 2>«a<^ of one not cessation of 
i^fice to <t0ier^9 {r IQ Ftc. e. 95.— Action 25 of the 
Skssa^ ijppoxt Act, 9 & 10 Vie. p. 95, empowers 
the Lord Chanodlgr in populous diatricta to direct 



that two persons shall be appointed "to execute 
jointiy the office of a clerk, under such regulations 
as to the division of the duties and emoluments of 
the said office as shall be from time to time made by 
order of court in case of difference between them." 
The 24th section provides generally for the appoint- 
ment of a clerk of each county court by the judge 
of th^ court, sutgect to the approval of the Lord 
Chancellor. The death of one of two joint clerks of 
a county court, appointed imder the above 25th see. 
of the 9 & 10 Vie. c 95, does not operate as a 
cessation to the office of th^ other, but only as a 
suspension until < another joint derk is appointed. 
Eeg, V. Wake. 80 Law Tim. Bep. 116 ; % Week. 
Bep. 86. 

JUBISDICnON IN INSOLVENCY. — CVs- 
ditor'^s petition — Reference by Insolvent Court to County 
CottW.— By 10 & 11 Vic. c. 102, s. 10, it is enacted 
that the circuits of the insolvency commissioners 
shall be abolished after the 15th September, 1847, 
and that if thereafter any insolvent debtor shall make 
application to the court for relief^ or if any insolvent 
debtor shall have so applied, such court shall forth- 
with, after the schedule of such petitioner shall have 
been filed in the case of a new petition, or at any 
time which shall be thought fit in the case of a peti- 
tion theretofore presented, make an order referring 
such application to the judge of tiie county courf. 
These words, taken litendly, apply to a petition 
presented by an insolvent, and do not expressly 
apply to a petition presented by a creditor against 
an insolvent ; but considering the purpose of the act 
and the context, together with 1 & 2 Vic. c. 110, the 
intention of the Legislature to give jurisdiction in 
respect of creditors' petitions as well as insolvents* 
petitions suffidentiy appears. This construction la 
fortified by referring to 1 & 2 Vic. c 110, s. 86, 
creating the power of creditors to petition for vesting 
orders. Ka vesting order is made thereon against 
an insolvent, tiie enactment is that a farther order 
shall then be made for the insolvent to file a schedule 
thel%on, and then he is to be brought up fi>r hear- 
ing, and all things are to be done thereupon or pre- 
paratory thereto, as in other cases according to this 
act** — ^that is, as in cases of petitions by insolvents. 
The act provides for hearing the insolvent after a 
schedule has been filed on his own petition ; it then 
provides Ibr a creditor's petition ; and if the insol- 
vent files a schedule thereon, the procedure fi»ra 
hearing thereon is to be the'same as in the case of an 
insolvent's petition. In the following case the doubt 
which has hitherto existed is put an end to, jit being 
decided by the Court'of Queen's Bench, that under 
the 10 & 11 Vic. c. 102, s 10, tiie Insolvent Court 
in London has authority to make an order of refer- 
ence to a county couft in the matter of an insolvent 
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where the proceedings in insolyency have originated 
in a creditor's ^ntion ag well as where they haye 
originated in a petition by the insolvent. Exp, 
Oreenwood, 6 Week. Bep. 102. 

JURISDICTION.— i>w/nctet« Metropolis IyoI. 3, 
p. 72] — County Courts Amendment Act, 19 {f 20 Vic. 
c, 108, s, 18. — ^A person is entitled to sue in the 
county court within the district of which he has 
taken lodgings the previous day only, and has con- 
tinued to reside in such lodgings down to the trial. 
The 19 & 20 Yic. c. 108, s. 18, provides that, 
where a plaintiff shall dwell, &c., in the district of 
the County Court of Middlesex, or in, £tc. (the dis- 
trict of the other metropolitan courts), and the de- 
fendant shall dwell or carry on business in the dis- 
trict of any of the said courts, the sununons may issue 
and be served either in the district in which the 
plaintiff shall dwell or carry on business, or in the 
district in which the defendant riiall dwell or carry 
on business (vol. S,* p. 72). The plaintiff and the 
defendant lived witl)p the Maiylebone County Court 
district, where the c use of action arose. A sum- 
mons being issued by plaintiff against defendant from 
the Bloomsbury County Court district, it was dis- 
missed by the judge. On the following day plaintiff 
took lodgings within the Bloomsbury County Court 
district, and caused a second summons to be issued 
firom that court against defendant the next day. 
Plaintiff resided there continuously, and nowhere 
else. The county court judge decided, upon objec- 
tion being taken that he had [no jurisdiction, as the 
plaintiff did not reside in the district, the taking of 
the lod^g it being contended being merely colour- 
able, that such residence was sufficient, and he heard 
the case : Held, by the Court of Exchequer, that he 
was right, and that he had jurisdiction. Masaey v. 
Burton, 80 Law Tim. Rep. 156, 6 Week. Rep. 108. 

LEGACY. — Proceedings to recover — Injunction — 
Mortgage, legacy, — ^The jurisdiction of the county 
courts extends to the recoveiyof the amount or part 
of the amountfuot exceeding £50, of a distributive 
share under an intestacy, or of any legacy under a 
wiU (9 & 10 Vic. c. 95, s. 65; 13 & 14 Vic. c. 61, 
B. 1). Legatees, who have mortgaged their interest in 
a legacy, will be restrained from prosecuting a suit 
in the county court to obtain payment of the same 
from the executors. NUghbour v. Brown, 26 Law 
Joum. Ch. 670. 

CKXHINAL LAW. 

ARREST [vol. 8, p. S94'],— Assault— Policeman 
in discharge of his duty — Evidence. — Pollock, C. B., 
in Reg. v. Walker (1 Dear. C. C. 858 ; 2 Week. Rep. 
416), said, *^ that where an assault is witnessed by 
a policeman, and there is a continuing pursuit, the 
policeman is justified in taking a prisoner into 



custody.'^ Accordingly it was held, in the following 
case, that where a policeman saw a man who was 
drunk assault his wife, and within twenty minutes 
after took him into custody, that the policeman was 
justified in so doing, notwithstanding the man had 
left the spot where his wife was, saying ^^ he shpuld 
leave her altogether." Reg. v. Light, 80 Law Tim. 
Rep. 187 ; 6 Week. Rep. 42. 

CRnflNAL APPEAL COURT [vol. 1, p. 808]. 
'^Costs in court of criminal appeal — Taxing officer — 
New rule. — There is no taxing officer of this court ; • 
therefore, where the judge at the trial allowed costs 
in the usual way, which this court thought sufficient 
to include costs subsequently incurred here, the 
court said that the officer of this court would ascer- 
tain the costs incurred here, and certify the same to 
the taxing officer of the court below, and that the 
court would make a rule upon the subject. Regina 
V. Cutting, 6 Week. Rep. 41. 

FORGERY. —Cheat at comnum law—False token 
or mark — Passing off a copy as an origincU picture by 
painting artists name in the comer, — ^Forgery must 
be of some document or writing ; therefore, the 
painting an artistes name in the comer of a picture 
with the intent to pass it off as the original produc- 
tion of that artist, is not a forgery. If a person in 
the way of his trade or business put, or suffer to be 
put, a Mse mark or token upon any article so as to 
pass off as genuine that which is. spurious, if such 
article be sold by means of such false token or mark, 
the person so selling may be indicted for a cheat at 
common law, but the indictment must allege that 
the article was passed off by means of such &lse 
token or mark. Where an indictment alleged that 
the prisoner, being a picture dealer, knowingly 
kept in his shop a picture whereon the name of an 
artist was falsely and firaudulently painted, with 
intent to pass the picture off as the original work of 
the artist whose name was so painted, and that he 
sold the same to H. F. with intent to defiraud, and 
did thereby defiraud him, but without stating that 
the picture was passed off by means of the artistes 
name being so falsely painted: Held, that such 
painting of the artist's name, was putting a fidse 
token on the picture, and that the selling by means 
thereof would be a cheat at common law, but that 
the want of such last averment was fatal. Beg. v. 
Closs, 6 Week. Rep. 109. 

. HABEAS CORTVS.— Admissibility of affidavits-^ 
[First Book, 45]. — ^Where a warrant of commitment^ 
setting -out a conviction, is good on the fiice of it, it 
is doubtful whether, on the return to a writ of Jidbeas 
corpus, affidavits are admissible raising objections 
not appearing upon the warrant ; as, for instance, 
disclosing a former conviction for the same Gfienee. 
Exparte Baker, 26 Law Joum. Ex. 884. 
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HIGHWAYS [yoI. 8, p. 22].— 4pp«aZ against a 
certificaU for stopping up a highway [yoL 1, p. 17] 
— Nodce of appeal — EiUerimg and adjourning, — Sec. 
88 of the 5 & 6 Will. 4, c. 50, enacts, with reference 
to appeals against a certificate under s. 85, for stop- 
ping up a highway, that any person who may think 
that he would he iiyured or aggrieved if any such 
highway should he stopped up, may make his com- 
plaint hy i^peal to the justices at quarter sessions 
*'npon giving to the surveyor ten days* notice in 
uniting of such appeal, together with a statement in 
writing of the grounds of such appeal. Provided, 
also, that it shall not he lawful for the appellant to 
he heard in support of such appeal, unless such 
notice and statement shall have heen so given as 
aforesaid,'* &c« Upon an i^peal against the stopping 
of a highway coming on for trial at the quarter ses- 
sions, it was objected that the notice of appeal was 
insufficient, as not having been given. ten days before 
the sessions, as required by s. 88 of the 5 & 6 Will. 
4, c. 50. Upon this the appellants applied to the 
sessions to enter and adjourn the appeal to the next 
sessions, which the sessions accordingly did. Upon 
a rule for a certiorari to remove the order of sessions 
that the same mig^t be quashed : Held, that, as legal 
notice of appeal had not been given, the sessions 
had no jurisdiction to deal with the appeal, and were 
therefore wrong in acyouming it. Reg, v. The Jus- 
tices of Lancashire^ 80 Law Tim. Bep. 149. 

JUDGE INTERESTED.— (Quarter sessions --- 
Tithe rent-charge — Presence of an interested magis- 
trate-^InvdUdity of proceedings, — ^The following Lish 
case shows how jealously the law guards against the 
interference of a magistrate in a case in which he has 
any personal interest. A magistrate was present on 
the bench at the hearing of an application for the 
reduction of tiihe rent-charge, he being himself one 
of the tithe payers interested in the case : Held, that 
the court was improperly constituted, and a certio- 
rari will issue to bring up the proceedings. Reg, v. 
The Justices of Cork^ SO Law Tim. Rep. 25. 

LARCENY [vol. 2, p. 216].— /n/«Uion to depHve 
the owner of his property — Fraudulent removal of 
articles in order to obtain payment as for work done 
ttpon them, — Li order to constitute larceny, the 
taking must be ¥rith mtention to vest the property 
in the thief— i.e., by wrong (Reg. v. HoUoway, 18 
Law Joum. M. C. 60); and, therefore, where 
Bervants employed by a glove-maker in finishing 
gloves removed a quantity of finished gloves from 
one part of the master's premises to another, with 
jntent fk*audulent]y to obtain payment for them, as 
|br so many gloves finished by them : Held, that 
they were not guiliy of larceny. Reg. v. Pook^ 30 
}mw Tim. Rep. 158. 

LAROENy.-^JfVqpcr<y of inUstate^Eoidenee of 



death before the taking — Election to proceed in respec 
of particular articles, — Upon an indictment for steal- 
ing numerous articles laid as the property of the 
ordinary, the evidence was that the articles belonged 
to a deceased person ; that a search had been nfttde 
for a will, but none found ; that some small portion 
of the articles had been seen in the house of the de- 
ceased after her death, before her funeral ; and that 
on the day of the frmeral the prisoner took a large 
portion of them to the house of a witness : Held, 
that there was abundant evidence that some of the 
articles had been stolen after the death, and that 
consequently the property was rightiy laid in the 
ordinary ; and that the coui^ of quarter sessions had 
done quite right in refusing to put the prosecutor to 
an election to proceed in respect of the taking of any 
particular articles, as there was some evidence that all 
were taken after the death. Reg, v. Johnson^ 30 Law 
Tim. Rep. 158. 

LICENCE.— BaKdrdfr-8 j- 9 Fie. c. 109, s. 11.— 
By the 9 Geo. 4, c. 61, an appeal lies against 
the grant or refusal of a Ucence for keeping an inn, 
ale-house, and victualling-house. By the 8 & 9 
Vic. c. 109, s. 11, justices are enabled, at thek meet- 
ings, under the 9 Geo. 4, c. 109, to grant licences to 
parties to keep billiard-tables, but no appeal is jgiven^ 
It has been decided that there is no appeal against 
the refusal of justices to grant a licence to a party to 
keep a house for public billiard playing. Reg v. 
Ihe Justices of Devon, 30 Law Hm. Rep. 150. 
"Poor hate,— Exemption from^ of residence oj 
public officer under Crown [vol. 1, p. 847]— ^cew 
beyond what is reasonably necessary rateable. — ^A public 
officer occupying premises under the Crown for 
the discharge of his duties, is not rateable for 
what is reasonably necessary for his accommodation, 
considering his rank and position ; but for anything 
in excess of this he is rateable. Reg, v. Stuart^ 6 
Week. Rep. 35. 

RECEIVER OF STOLEN GOODS [vol. 3, 
p. 38], — Special verdict— Receiving wUh guilty know- 
ledge — " Adopting*^ another's receipt — ^Where, in a 
joint indictment against a husband and wife fef 
receiving goods with a guilty knowledge, the verdict 
found specially that the wife did so receive, and that 
the husband '' adopted his wife*s recdpt :** Held, that 
these latter words were not equivalent to a verdict 
of guilty against the husband. Reg, v. Dring^ 6 Wedc. 

Rep. 41. 

SESSIONS. — Enforcing order by attachment — 
12 J- 13 Vic, c, 45, s, IB—Non-appUcatLu of sec, 18 
.to an order upon an indictment for a nuisance [vol. 2, 
p. 217].— By sec. 18 of the 12 & 13 Vic. c. 46 
(the General and Quartier Sessions Courts Procedure 
Act), it is enacted '* that in all cases where anyorder 
shall be made by anj court of general or qnartr^ 
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sesdonB of the peace, it shall be lawful for the Court 
of Queen*8 Bench, or for any judge of that court at 
chambers, either in term or vacation, upon the appli- 
eation of any person entitled to enforce such order, 
and upon Ihe production of a copy of such order 
under the hand of the clerk of the peace, or his 
deputy, and upon proof of reftisal or neglect to obey 
such order, to order and direct such or^er of the 
court of general or quarter sessions to be removed 
into the said Court of Queen*s Bench, and thereupon 
such order shall be of the same force and effect, and 
may be enforced in the same manner as a rule made 
by the said Court of Queen*s Bench," &c. A. B. 
was indicted for a nuisance, and by the judgment of 
the court he was ordered to abate it. Not haying 
obeyed the order, it was made a rule of the Court of 
Queen's Bench under the above 18th sec. of the 12 
& 13 Vic. c. 45, and an application was afterwards 
made under the som^ section for a rule for an attach- 
ment for disobeying such rule : Held, that the sec- 
tion does not apply to a judgment or order upon an 
indictment, which qaa be enforced in the ordinary 
way. Senible^ that upon such an indictment the 
proper course is to apply for a writ of prostration. 
B/eg. y. Bateman^ 80 Law Tim. Bep. 167, 160. 



NOTICES OF NEW BOOKS.' 



AjtcHBOLi>*[^ Joznt-Stook Companiss Acts. 
The Law of Partnership and of Joint-Stock Com- 
paniesy with or loiihout Limited Liability^ under the 
Becent Acts^ to which are added the Proceedings on 
the New Statute relating to Bills of Exchange and 
Promissory Notes. Third edition. ByJoHNFREDB- 
UCK Archbolb, Esq., Barrister-at-Law. Shaw 
and Sons, Fetter-lane. Cloth, 5s. 

This is another of the many useful books, with 
which Mr. Archbold has favoured the profession. 
Whatever may be the opinions of the profession on 
the justice or expediency of limited liability, and the 
credit or discredit to be given to companies formed 
with that attribute, it may be said, as has been said 
by men great at this time of the year, '^ Here we 
are ;" and whether you like or dislike these com- 
panies, you must know son^ething of the law relating 
to them, or clients who intend to bum their fingers 
with them, or have already so done, will go else- 
where for remedies. Besides, the acts include com- 
panies without limited liability, and so take in all the 
great partnerships, except banking and insurance. 

The acts treated of in this little pocket volume, 
are the Joint-Stock Companies Acts of 1856 and 
1857, which are set out verbatim, preceded by a 
short treatise upon them in four sections — Section 1 
treating of the formation of the company, comprising 



the memorandum and articles of association ; the 
registration of the company and its shares \ and thdr 
holders* certificates, tnuftfer, and calls. Section 2 
relates to the proceedings of the company, including 
its ofiioe, name, and meetings, deeds, securities^ 
summons, notices, increase of capitd, direcionti 
dividends, and the teaminaticnl of the camptaty^i 
atfairs. Section 3 brings us to the Winding-up 8^ 
the company, either by the court, or by a voluntary 
process of evaporation ; and section 4 rdates io the . 
registration of existing companies— that is, thoiffe who 
were formed under the former acts. 

This treatise or summary of tliese acts is rerf 
well done, and gives a good general view of what the 
acts have effected in reference to joint-stock com- 
panies. Moreover, it is readable, and, we fully 
believe, may be relied on. At nearly every step 
there is a reference to the page where the section 
in extensd will be found, so that the correctness of 
the retnark upon it may be tested forthwith. It is 
likewise ati excellent preparatory step to the under- 
standing of the act for those who have to thortmghly 
read it. Several of the sections of the act of 1856 
were repealed by the amending act of 1857. These 
repealed sections Mr. Archbold has omitted from his 
print 01^ the lict. We should have pteffcrred theit' 
remainihg, or, at least, given in a note. Also, that 
he should have stated why he left theifi out, as that 
is not discovered till the subsequent act iA read. 
We may remind our readers that there was a 
'^ further amending act'* passed in 1857 (after Mf. 
Archbold's book was published), 20 ft Sll Vie. c 80, 
but it only relates to insurance Companies, and 
preserves as to them the otherwise repealed atstnte 
of 8 Vic. c. 110. 

The remainder of this little book consiBts of the 
Law of Partnership, which Mr. Archbold considers 
was necessary to be shortly treated of, in order to 
render the Joint-Stock Act, and the mode of eata- 
blishing a company under it, intelligible. He accord- 
ingly gives a succinct, readable sketch of the Law of 
Partnership, in four chapters: treating — Chap. L 
Of the formation of the partnership ; Chap. IL How 
far the acts of one partner are binding on all ; Chap, 
m. On actions and suits by and against partners ; 
and Chap. IV. On the dissolution. The leaned 
author says, at p. 11, that a payment by one of seve- 
ral partners will have t he effect of taking a case out 
of the Statute of Limitations, not only as against 
him, but. as against his partners also. We think 
Mr. Archbold forgot to notice here the 14th section 
of *^ The Mercantile Law Amendment Act,^ which 
enacts that no co-contractor or co-debtor shall lose 
the benefit of the statute, by reason only of any 
payment by his co-contractor or co-debtor. This, of 
course, would apply to partners ; but to remore any 
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doubt, the case of Thompson v. Waithman (2 Jur. 
1080) may be referred t(f, where the benefit of the 
late statute was extended to partners, and in a case 
where the statute had passed after the cause of action 
had accrued. 

As to the dissolution of a partnership, Mr. Arch- 
bold says, p. 20, that if there be two partners only, 
the death of one dissolves the partnership altogether. 
^^Iftkree^ the partnership ttiU exists^ and is continued by 
the two on the terms mentioned in the articles or 
fleed of partnership" This seems good common 
sense ; but we doubt that it is common law. Although 
Lord Chancellor Cowper thought it was, or *^ so in- 
clined,*' yet Lord Eldon, on several occasions, dis- 
tinctly laid it down that the ** destruction ** of one 
operated as a dissolution with respect to the whole 
(see Crawshay v. Collins, 16 Ves. 228 ; Kinder v. 
Taylor, Gow, 240 ; Re Williams, 10 Ves. 6.) 

Mr. Archbold then adds a short chapter upon the 
proceedings on bills of exchange and promissory 
notes, and appends the forms of writ, &c., with the 
sections of the statute relating to the above matters ; 
and these wHl be found very useful. On the whole, 
we think the profession gets a useful book on a use- 
ful subject at a reasonable rate ; and we may add 
that the details of th6 book are quite a specimen of 
the mode in which a book should be *^ rightl v divided.*' 



ArchbokTs Joint- Stock Companies Acts, 1856 and 
1857 r with Introduction^ stating the Mode of forming 
a Company, its Proceedings, and the Mode of winding 
it up. By John Frederick Archbold, Esq., 
Barrister-at-Law. Shaw and Sons. Price 8s. 
Mr. Archbold has usefully treated thecte acts by 
incorporating the amending act into the principal 
act, so that they read together, and are yet distin- 
guishable by means of different type. The advan- 
tage of this on any hasty reference to either act is 
very great. The introduction forms a readable sum- 
mary of the proceedings under the acts — ^viz., the 
formation of the company, its proceedings and 
winding-up; which, with an Lidex, furnishes the 
reader with a ready means of getting at any part of 
the act,' and the pith, substance, and body of the 
sections he requires. 



Glen's Burlax Board. 
The Burial Board Acts of England and Wales, 15 ^ 

16 Vic. c. 86; 16 *• 17 Vic, c. 134; 17 j- 18 Vic. 

c. 87 ; 18 fr 19 Vic. c. 128; 20 {• 21 Vic cc, 86, 
• 81 : vfith Introduction, Notes, Cases, and Index, 

By WiLUAH CkjNNiNOHAM Glen, Bahister-at- 

Law, and of the Poor Law Board. London: 

Shaw and Sons. 

Whoever ttny be the figuhttite metaSii^ <ii ike 



Divine injunction, ^* Let the dead buiy their dead,'* 
there would seem to be some reason to suppose that 
our ancestors were inclined to act on it in a literal 
sense, and hence the littie legal provision made for 
the decent disposal of the dead, though no doubt the 
non-burial of a body by the proper persons was 
punishable by the law in an indirect mamier — as a 
common nuisance. But in these so-called enlight- 
ened days, we have invoked the assistance (it might 
seem too satirical, even at thia merry season of the 
year, to say the unsdom) of P&rliament to regulate 
burials, not only of the poor, but of all classeil df 
society ; and we have ndw the satisfaction of knowing 
that we can be buried according to act of Parliamehi, 
or in some cases, if we desire it, through the iUtet- 
vention of a joint-stock company. There can be llo 
doubt that this is an improvement ill some respectd ; 
and, indeed, whether so or not, we must subinit to 
it with the best grace we can. As usual there are 
several statutes regulating burials, and doiiiitiess 
there will yet be more. Not troubling ourselves at 
present* with the ftiture statutes, we wiU mdicate 
what are those now in force : and these We find to 
be tiie 16 & 16 Vic. c. 86 ; 16 & 17 Vic. c. 134; 
17 & 18 Tic. c. 87 ; 18 & 19 Vic c. 128 ; 20 & 21 
Vic. cc. 85, 81 : thus, with the exception of the 
19 & 20 Vic, every session of Parliament since the 
first act haa produced an addition, and the 20 k 21 
Vic. has made up for the neglect of the previous 
session, by bringing forth- twins. It must be ob- 
vious from this statenisnt that there is, from the 
well-known tendency of acts of Parliament to go 
counter to each other, ample scope for any expe- 
rienced person to make a book for the guidance of 
thojBe concerned in the administration of the burial 
laws. And, accordingly, Mr. Glen has volunteered 
a production which his official position may be truly 
said to have afforded him ample opportunity for 
preparing. His object has been to fiimish burial 
boards and their officers with a practical guide in 
the right execution of their duties ; boards of guar- 
dians with an exposition- of the law relating to the 
burial of poor persons at the cost of the poor rates 
in new burial grounds provided under the Burial 
Board Acts ; and the public with lucid information 
as to the nature of the new law in regard to burial 
grounds and burials. The introduction treats of the 
law with respect to burials generally, and particu- 
larly of the new Burial Acts. These acts are then 
given in extenso, with practical notes and references ; 
together with the whole of the decisions of the courts 
upon those acts up to the present time. The appen- 
dix contains the regulations and instructions issued 
by the Secretary of State for the Home Department 
under the 16 & 16 Vic. c. 86, 16 & 17 Vic. c. 184, 
17 & id Vic. c. 87,* and 18 k 19 tic. c. 128. lli^ 



842 



THB LAW GHBOiNICLE. 



[Jak. 1, 1856. 



iatrodaction will be, found extremely useful, as pre- 
aentiiig in a compendious form the former and 
existing laws as to the burial of the dead; and it 
may be added that the acts themselves are giyen in 
exienio, accompanied with many useful notes. Mr. 
Glen observes, in that part of the introduction de- 
voted to the new law introduced by the Burial Acts, 
that '^the first of those acts, the 16 k 16 Vic. c. 85, 
which was passed in 1852, was originally confined 
to the metropolis ; but in the following year, with 
the exception of certain clauses, it wait^ extended to 
all districts beyond the metropolis. Further provi- 
■ion was made for the burial of the dead in borough 
towns by the 17 & 18 Vic. c. 87 ; and the laws con- 
cerning the burial of the dead were . again further 
amended by the 18 & 19 Vic. c. 128, and the 20 & 
21 Vic. ec. 35 and 81. The subject of the following 
pages, therefore,' naturally resolves itself into the 
binial of the dead in the metropolis ; in borough 
towns ; in places under local boards of health ; and 
in other places. Each will be considered in the 
order of sequence, and then the provisions of the 
several acts which .are of general application.*' The 
author does not, however, confine himself, in his 
introduction, to the new law, but discourses respects 
ing burials in churches and churchyards ; and as 
these burials are not, except in certain cases, abro- 
gated, it may be useful as well as interesting to know 
the law respecting them. 

InttUution of churchyardg^Burial under (he Eoman 
' law — Burial in England. — Cemeteries or burial 
grounds apart tcqm churches are not a new institu- 
tion. When churches were first erected in England, 
no part of the ground surrounding them was origi- 
nally reserved for the purposes of sepulture ; but a 
place at a distance was appointed in which to bury 
the dead. This was in accordance with the Roman 
law, which required that the dead should be buried 
without the walls of cities. At first they were buried 
by.the wayside ; 'but afterwards some inclosure was 
assigned for the purpose. About the beginning of 
the seventh century, the Augustine Monastery at 
Canterbury was built without the walls, in order (as 
Ethelbert and St. Augustine intimate in their char- 
ters) that it might be a dormitory (t. e., place where 
their bodies inay sleep untU the resurrection) to 
them and their successors, the Kings and Arch- 
bishops fbr ever. The practice of burying at a place 
remote from the church appears to have continued 
in England until about the year 750, when Cuthbert, 
Archbishop of Canterbury, introduced from Rome 
the custom of having churchyards attached to 
churches for the greater convenience of the priest- 
hood in o^Teiing prayers for the dead. Churchyards 
were carefully inclosed and consecrated, and appro- 
priated for the burial of those who had been entitled 



to attend Divine service in those churches, and who 
now became entitied to repder back into those places 
their remains to earth, the common mother of man- 
kind, without payment for the ground which they 
were to occupy, or for the pious offices which solem- 
nised the act of interment (Lord Stowell in Gilbert 
V. Buanird, 2 Cons. Rep. 348 ; 3 FhilL Rep. 348). 
Previous^ to that time, however, a practice had ob- 
tained of burying within churches, either in the nave 
or body of the church, or under arches by the walls, 
and sometimes in vaults in the chancels, or under 
the altar itself. Such a practice, however, was not 
allowed, and never could be claimed as a right by 
the parishioners generally, and was restrained l^ 
authority, except in cases of persons who were in the 
priesthood, or who were eminent for their piety, and 
considered deserving of burial within the body of the 
church. The custom of burying in churches was 
never much countenanced after the Reformation, for 
it was not only injurious to the fabric of the church, 
but was prejudicial to the health of the parishionen 
when they were assembled in the church. Lord 
Stowell, in GObert v. Buzzard, said : ** The practice 
of sepulture has varied with respect to the place 
where performed. Li ancient times caves seem to 
have been in high request ; then gardens or other 
private demesnes of proprietors ; inclosed spaces oat 
of the walls of towns, or by the aidea of roads (siste 
viator) ; and, finally, in Christian countries, churehea 
and t^urchyards, where the deceased could receive 
the pious and charitable wishes of the fiuthfiil, who 
resorted thither on the various calls of public wor- 
ship.'* And again he says : ^* The rule of law which 
says that every man has a right to be buried in hia 
own churchyard, is to be found most certainly in 
many of our authoritative text-writers." 

lUgJU to burial without payment, — ^Though, how- 
ever, every person may as of right be buried in the 
churchyard of the parish wherein he dies, without 
any payment being made for breaking the soil, a fee 
may be due to the minister, clerk, or sexton, by 
prescription or immemorial custom (Sir Simon 
Degge's Parsons Law, part 1, c. 12). The clergy- 
man is bound by law to bury the corpses of parish- 
ioners in the churchyard, but he is not bound to 
bury in any particular part of the churchyard, as he 
and the churchwardens may exercise a cUscretion in 
that respect.. Consequently, if the clergyman is 
asked to do that which the law does not compel him 
to do, he may refuse, except upon certain conditions 
being complied with. Hence the court will not 
gprant a mandamus to compel a rector to bury the 
corpse of a parishioner in a vault or in any parti- 
cular part of the churchyard (Exparte Blackmore, 
1 B. and Ad. 122). A mandamus lies to compel i^ 
clergyman to bury the corpse of a parishioner; bnt 
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if he has not reftued to bury at all, but only to bury 
in a particular mode, or in a particular part of the 
ehurcbyard, no mandamus will lie (Beg. ▼. St. 
Aubyn, 2 L. J. B., K. B. 884 ; S. C, 1 B. and 
Ad. 122). 

Burial of wm-pariskUmers. — Strangers, or persons 
wbo baye died out of tbe parish, may not, as of 
right, be buried in the churchyard of another parish 
than that wherein they died, for there can be no 
absolute claim of that kind (per Lord Stowell in 
Bordin y. Calcott, 1 Cons. Bep. 17) ; but a stranger 
may be so buried with the consent of the church- 
wardens, if the burial do not cause actual inconyeni- 
ence to the parishidners by pre-occupying more of 
&e ground than they themselyes require (Littlewood 
y. Williams, 6 Taunton, 277). 

The canon — Burial teroiee — Burial fees by ihe eus- 
torn. — ^By the 68th canon, no minister shall refiise or 
delay to bury any corpse that is brought to the 
church or churchyard, conyenient warning being 
giyen him thereof before, in such manner and form 
as is prescribed in the Book of Common Prayer, 
except the person deceased *' were denounced excom- 
municated majori excommunicaHone for some grieyous 
and notorious crime, and no man able to testify of 
his repentance.*' The minister is also bound to 
read the burial seryice in the manner and form pre- 
scribed by the Book of Common Prayer, oyer the 
corpse of any person who was baptised with water 
and in the name of the Holy Trinity, if required so 
to do, though the deceased was neyer baptised 
otherwise than by a layman ; for such a person can- 
not be said to die unbaptised within the meaning of 
the rubric for the burial of the dead, as incorporated 
into the 18 & 14 Car. 2, c. 4 (Esoott y. Martin, 6 
Jur. 766). It is also the duty of a minister of the 
Established Church to bury ihe child of a person 
who is a dissenter from the church (Kemp y. Hicks, 
8 Phill. 264). He cannot, therefore, eiUier by the 
canon or by the common law, demand anything for 
the burial ; but, as a fee may be due by prescription 
or ipimemorial usage (Cawthomey. Andrews, Willes, 
686), the laity are compellable to obserye the cus- 
tom ; and though the minister may not refuse to 
bury because the custom is not obseryed, he may 
afterwards recoyer, according to the custom of ihe 
particular parish. Properly this is a matter of spi- 
ritual cognisance ; but neyertheless the common 
law courts reserye to themselyes the right of deter- 
mining the custom if it be denied ; and^ if it be not 
denied, whether it is a reasonable custom.'' 

Mr. Glen proceeds to stdb^ the amount of ihe fees, 
and to whom they 'belong, and^ilien notices the kin- 
dred subject of fees for the ereedoa ot monuments, 
with the manner of burial, discussing the qUestien as 
^ kind of coffin— whether iron or wood^-in which 



a man may be buried. In a note to the schedule of 
fees appended to tbe 20 & 21 Yie. c. 85, Mr. Glen 
raises a point as to the meaning of the term ** pauper** 
which will, we think, rather surprise our readers. 
He says, *^ * For each burial of a pauper ' in a common 
graye in consecrated ground, a fee of one shilling is 
to be charged for the use of the incumbent The 
term ^pauper' is hardly known to the law, and 
certainly it has no precise legal meaning in tliis act. 
The word * poor,' by the 4 & 6 WiU. 4, c. 76, s. 109, 
is to be construed ^ to include any pauper or poor or 
indigent person applying for or receiying relief from 
the poor I'ate in England or Wales, or chargeable 
thereto.' la the Lunacy Act, 16 & 17 Vic. c. 97, 
8. 182, the word pauper ' shall mean eyery person 
maintained wholly or in part by or chargeable to any 
parish, union, or county.' But a pauper is not 
necessarily a person chargeable to or in the receipt 
of relief from the poor rates, for a person who liyes 
upon the bounty of another is equally a pauper with 
the one who b supported out of the poor rates. A 
pauperf says Dr. Johnson, is a poor person; one 
who receiyes alms. It was doubtless intended ihat 
ihe fee of one shilling should be paid in those cases 
only in which the burial takes place by direction of 
the board of guardians of the union comprised with- 
in the city of London and the liberties thereof; and 
so far as those guardians are concerned no question 
call arise. There are, howeyer, numeroua persons 
supported by charitable giiU and otherwise in the 
dty of London^ who, it may be contended, are also 
* paupers,' and for whose burial, therefore, a fee of 
one shilling only can be demanded. Certainly there 
is nothing in the Act which confines the term 
' pauper' to the burial by direction of the guardians 
of the body of a poor person in the receipt of 'relief 
from or chargeable to the poor rates. The 16 & 16 
Vic. c. 86, s. 49, which, as regards the metropolis, 
is confined to the cemeteries mentioned in schedule 
B. of that act, speaks of burial * at the expense of 
any union or parish,' and does not mention the term 
•pauper.'" 

We haye no doubt that Mr. Glen's work wUl proye 
to be not only useful, but almost indispensable to 
those who are connected with burial boards and 
boJBrds of guardians of the poor; and the general 
practitioner who may haye occasionally to transact 
business inyolying any portion of the law relating to 
burial boards will certainly find his labours much 
abridged if he haye this small ydume at hand to 
consult as occasion may require. 



SoUcitar — Purchasb^by^—An objection to a pur- 
chase as befaig by a solicitor from his client cannot 
be taken by a third party (Knight T. Bowyer, 
Week. Rep. 28). 
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CLERGYMEN PREACHING OUT OF 

PARISH. 



The late case of the interdiction by a parish cler- 
gyman of the services in Exeter Hall has c^led 
attention to the law on the subject of the parochial 
dcrgy and their rights ; and a bill has been intro- 
d' ced in the Lords to sanction, under certain cir- 
ca nstances, the celebration of diyine service by a 
cl rgyman out of his parish. The clergyman whose 
interference led to the discontinuance of the above 
services states that he was advised that the 18 & 19 
Vic. c. 86 (see 2 Law Chron. 148, 149) in no way 
dispensed with the necessity of his sanction being 
obtained. He adds, *^ That act, as I am informed 
upon competent authority, merely renders inopera- 
tive the provisions of three previous statutes, one of 
which, as appears from the title, is only for Pro- 
testant Dissenters, and the two others (irrespective 
of the internal evidei\ce to the like effect) have been 
judicially declared by Lord Hardwicke and by 1^ 
John NichoU (as judge of the Court of Arches) not 
to relate to the ct^rgy of the Church of England. 
Upon this point 1 cannot do better than quote the 
words of the late Justice Bayley in the case of 
Famworth v. The Bishop of Chester (4 B. and Cr. 
656). He says (p. 570), ' If the vicar has the cure 
of souls co-extensive with the whole limits of his 
parish, that casts a very serious and important duty 
upon him, and he has a right, and is bdund, as the 
conservator parochiee, to take care that no person 
shall deliver doctrine in that parish except under 
his sanction and authority. It is said Uiat the 
bishop will never appoint an imfit person ; but if the 
vicar has the cure of souls in the parish, he has a 
right to act on his own judgment, and is not bound 
to trust to the judgment of the ordinary.' I also 
take the liberty of mentioning the following cases, 
all of which have reference to points now brought 
forward : — Rex v. The Bishop of London (1 T. R. 
831) ; Dr. Trebec v. Keith (2 Atk. 498) ; Moysey 
V. Hilcoat (2 Hagg. 80) ; Bliss v. Words (3 Hagg. 
486) ; Carr y. Marsh (2 Phillim. 198) ; and Barnes 
V. Shore (8 Ad. and El. 640).'' 



MARRIAGE WITH DECEASED WIFE'S 

SISTER. 



We have always maintained the invalidity of a 
marriage with a deceased wife's sister, even though 
celebrated out of this country, and though the mar- 
riage would be vJilid in the country of marriage 
(2 Law Chron. 16—19 ; First Book, 107). The 
recent decision of Cress well, J., in Brook v. Brook 
(80 Law Tim. Rep. 183 ; 6 Week. Rep. 110), fully 
confirms this view. His lordship first con- 



sidered whether this marriage would have been 
voidable in the Ecclesiastical Court before the pass- 
ing of the 6 & 6 y/ill. 4, c. 54, because, if so, it 
would be void after that enactment. Had it been 
celebrated in Englund it was clearly voidable 
before that statute, as having been celebrated be- 
tween persons ^* within the Levitical degrees, and 
prohibited fVom marrying by the Holy Scriptures, as 
interpreted by the canon law and by the stat. 25 
Hen. 8" (per Parke, B., in Sherwood v. Ray, 1 
Moo. P. C. 895 ; see also Reg. v. Chadwick, 11 
Q. B. 205). And in answer to the contention that 
by the law of nations the question of its validity 
was to be decided according to the law of the country 
where the marriage took place, his lordship said . 
that no decision could be found in which such 
respect had been paid in this country to the law of 
a foreign country recognising a marriage contrary 
to what we deem to be God's law. In the absence 
of such direct authority, writers on international law 
were resorted to, and among these, of course, Story's 
Conflict of Laws was mainly relied upon. After stating 
the general principle to be that if a marriage is valid 
where it is celebrated it is valid everywhere, and 
that among the most prominent exceptions to this 
rule are marriages involving polygamy and incest, 
that learned writer proceeds to confine this doctrine 
against the recognition of incestuous marriages to 
such cases as by the general consent of aU Christen' 
dam are deemed incestuous (sects. 113, 113a, 
114). From this last position, Cresswell, J., dis- 
sents. *^ How is a judge," he asked, '^ sitting in an 
English court of justice, called upon to decide 
whether a marriage be incestuous or not, to be 
guided in his decision ? Surely, if the law of his 
own country has already settled what is incestuous 
or the contrary, by that he must be goTemed. Is 
he to inquire into the opinions of all other nations 
in which Christianity exists, and to adopt that rule 
which is ascertained to prevail among the greater 
number, and to Eay that it shall be acted upon in 
defiance of the law of his own country? This 
would, indeed, be eidarging the comitas gentium to 
an extent hitherto unheard of." The general ex- 
pressions attributed to writers respecting the legal 
ubiquity of obligation which attaches to nuurriages 
celebrated according to the lex loci contractiis are, in 
the learned judge's opinion, to be restrained by an 
implied proviso that such marriages are not con- 
trary to the laws of this country, and apply only to 
the forms and solemnities of constituting a marriage, 
and to the proof of the parties having made a con- 
tract. With regard to the question whether the 2nd 
section of sta^. 5 & 6 Will. 4, c. 54, is so framed 
as to be binding on all English subjects, wherever 
they may be, his lordship considered that the 
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SatBez Peerage case gsre a dedsiTe and mMicioTj 
atswtT, The words of that section are, that ^\all 
marriages which shall' hereafter be celebrated 
between persons within the prohibited degrees of 
cansaDgoimtj or affinity shall be absolutely niQl 
and Yoid to all intoits and purposes whatsoever." 
The words of the section (12 Greo. 8, c. 11, s. 1) in- 
Tolved in the Sussex Peerage case ar^, that no 
descendant of Greorge n. shall be capable of con- 
tracting matrimony without the consent of his 
Miyesty, and that ^^ erery marriage of such descendant 
without such consent shall be null and void." 
Tindal, C. J., in expressing the opinions of the 
judges upon the question referred to them, said 
of this enactment, " The words Of the statute itself 
appear to us to be free from ambiguity. The prohibi- 
tory words of it are general. . . . The statute 
does not enact an incapacity to contract matrimony 
within one particular country and ^distriet or an- 
other, but to contract matrimony generally and^ 
in the abstract. It is an incapacity attaching 
itself to the person of A. fi., ^hich he carries 
with hhti whereter be goes. . . ; 'tht words em- 
ployed are general, or, more properly, universal, 
tM eamiot be satisfied in their plain, literal, and 
tedinary meitning^ unless they are held to extend to 
£1 iftarriages, in whatever part of the world they 
inay have been tontracted or celebrated." 

^* The whole of this passage," said Cresswell, J., 
^niight have been Wtitien wi& reference to the 
statute of Williant lY.,- whldt d6ies hbt enact $tii in- 
tttpAtity to contract maftrimo^ within the prohibited 
dtgrkei within <tae particular country and distrii^ or 
iiidtfaer, but tor 66ntraet 8u6h ttfaniage getrerally." 
''The olgeci of tUe statute," b6 added, '' was to put 
an etid to all such marriages between ^ziglish sub- 
jects for the fhture, and C6nld not be satisfied by 
any narrower construction." 



MOOT POINTS. 



No. 24 — KilUng IMbiU — Surcharging. 
A. B. has a written notice to shoot and kill rabbits 
on land belonging to C. D., can A. B. be surcharged, 
not having a game certificate, and why ? F. W 

No. ^,— General Devise-^Tnut Estates, 

A. d., in his will, after certain specific demises, 
Irhjch, with his debts, &c., he charged on a particular 
Estate, thus expressed himself: '* All the rest and 
fesidne of mj estate and effects I give and devise 
toito my grandson, C. D., whom I hereby appoint 
residuary devisee a^id legatee. I give a legacy of 
£100, payable out of the residue aforesaid, unto £. 
^." There being, in the said will, no fnention made 
of triisi estates, I should be glad if ik>me of your 



correspondents woidd inform me whether the general 
devise above would, in their opinion, be considered 
sufficient to pass trust estates, and whether the 
testator, having rendered fab residuary bequest 
liable to the payment of a l^acy, would at all affect 
the point? H^ M. 

No. 26. — Borrowed Horse not returned to tender. 

A canal carrier intrusted to t&e care of one of his 
mea a sum of money to buy a horse, and promised 
him to lend him the horse to go one journey (as his 
boat wais loaded, and the man had lost his own horse), 
on condition that he brought the horse bat *^ to his 
master on liis return. The man went and oought 
the horse, and went his journey, and brought his boat 
back, hut not the horse (although his master had de- 
manded him), but has since sold him. Can the 
master recover the h6rse from the ^chaser if not 
sold in market overt ? And is the offence of the man 
a felony? And can ittt master punish hittx by the 
common la#, ot must ht proKseed ander the Fraudu- 
lent Trustees Act ? W« H. F. 



Mk 



^im 



ANSWEKS TO MOOT tOINtS. 



No. 19,— Articled Clerk (ante, p. 216).. 
By refernng to the 6 & 7 Vic. c. 73, s. 6, 1 find that 
the solicitor cannot be compelled to allow his articled 
clerk to spend the last year Of his articles at a Lon- 
don agents, without there is an agreement introduced 
in the articles to the contrary. I am of opinion, that 
it is clearty the duty of a<i articled derk to copy, 
&c., when desired to do so by the solicitor ; it is, in 
fact, part of what he has to learn. The duties are 
so different in some offices, that I cannot give an 
opinion on ttie second question in the moot point. 

W. F. S. 

No. 19.— Articled Clerks (ante, p. 216). 
It is certainly the strict duty of the clerk (when 
the usual clauses are in the articles) to copy abstracts, 
wills, &c., and engross. A respectable attorney, who 
rightly understood the way to deal respectably with 
iTcl^k who was a gentieman, would not press the 
latter task except under pressure of business ; and 
to this no right-minded articled clerk should demur. 
Indeed, the servitude of an articled clerk with his 
attorney-master must be carried out with the ^* giv- 
ing " and " taking " system. Abstracting — ^with a 
determination to understand what you are doing — ^is 
admirable schooling for a cl^rk. For an answer to 
the second query, I fefet to ** Warren's Law Studies," 
an authority which, as it appears to me, will set 
our friend the quertot. right perhaps on these and 
other points, and fiirnish useful aid for the future. 
In reply to the third query, a simple *' No " seems 
to btf all thftt it is nee^ssafy to say. F. 
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No. 21. — Specific' Performance toith Compensation 

(anU^ p. 216). 

Sugden, on the Law of Yendors and Purchasers, 
«h. 7, sec. 56, says, ** Aright to dig for mines not dis- 
closed would be a ground to set aside the contract at 
the instance of the purchaser. But when the pur- 
chaser does not object to the title on this ground, 
but insists upon a specific performance with a com- 
pensation, it will be decreed." Seaman y. Yaudry (16 
Yes. jun. 390). H. M. 

No. 21. — Specific Performance toiih Compensation 

(ante, p. 216). 

I think that the purchaser in this instance would 
undoubtedly be entitled if he chose to enforce a spe- 
cific performance of the contract as fiir as lays in the 
yendor's power, and might claim a compensation for 
C.'s right of mining. In all contracts for sale of real 
estate, an agreement to make a good title is always 
understood ; and all the yendor^s interest is implied 
in the absence of any proyision to the contrary 
(Sugd. Y. and P., p. 14, pi. 13, 13th ed.). An un- 
disclosed right to .dig for mines would be a ground 
to set aside a contract at the instance of the pur- 
chaser ; but the purchaser may take the title with a 
compensation (Sugd. Y. and P., p. 258, pi. 45, 13th 
ed.). In Seaman y. Yawdrey, a case much in point, 
there was an undisclosed reseryation of salt mines 
with a right of mining, and, on a suit by the pur- 
chaser, the title was held to be bad, but he accepted 
it with a compensation (Sugd. ttbi sup, 16 Yes. 390; 
et vide Sugd. Y. and P., pp. 253, 254, 255, and 256), 
and the cases there cite^ which seem to establish it 
as a general, though not invariable rule, that in such 
cases the purchaser can oblige the yendor to giye 
him what he has, with a compensation for the defi- 
ciency. A. A. C. 

No. 22. — Devise — Lapse — Jointure (cmie^ p. 216). 

In default of any appointment by B., F.*8 share 
would undoubtedly go into the testator's residuary 
bequest ; but if B. is still living, and has not re- 
nounced his power of appointment, he has a right to 
appoint to E. and G. in such shares as he likes, to 
the exclusion of F. eyen had he been liying (it being 
a discretionary power giyen to B.). 

Would H. W. kindly inform me of the meaning 
of his last question relafiye to jointure ? H. M. 



ARBITRATION.— ADMINISTERmG OATH. 



In the recent case of Simmonds y. Moss (5 Week. 
Rep. 559 ; S. C, 4 Law Chron. 27), it was laid down 
that an arbitrator cannot administer an oath to wit- 
nesses unless that power were expressly given by the 
order of reference. 

It is rather surprising that Mr. Justice Croinpton, 



before whom the above case was tried, and whose pro- 
motion to the judicial bench was chiefly owing to the 
reputation he enjoyed of being intimately acquainted 
with minute points of law, should have been unaware 
of the existence of a statutory enactment expressly 
contradictory to the doctrine he laid down. Still 
more surprising is it that the other parties to the 
case and the reporters should have been ignorant of 
its existence. By 14 k, 15 "Vic. c. 99, s. 16, it is 
enacted that ^^ every court, judge, justice, officer, 
commissioner, arbitrator^ or other person, now or* 
hereafter having by law or by consent of parties 
authority to hear, receive, and examine evidence, is 
hereby empowered to administer an oath to all such 
witnesses as are legally called before them respec- 
tively. P. S. O. 

Note. — The statute referred to by our cozrespond- 
ent does not ap^>ear to have been noticed in the argu- 
ment or judgment. — ^Eh>8. 



LAW LECTURES. 

FBOFE880B J0BlT8OK*8 iNTBODUCrOBT LSCTURK. 



We have before (p. xix.) called attention to the 
appointment of Mr. Johnson to the Professorship oi 
Law in the Queen*s College, Birmingham, and we 
now have the pleasure to insert a short note of the 
more important parts of his introductory lecture. 
The special difficiilties in the study of tUe nw were, 
in the profes8or*s opinioii, principally the following : 
— ^First, its great extent of detail ; secondly, its his- 
torical complications ; and thirdly, its equivocal and 
unscientific terminology. With respect to the first 
difficulty, he observed, it was seldom comprehended 
in its fiill extent by the profession itself, from the 
circumstance, which, above all others, was the best 
proof of its existence — ^namely, the division of labour 
in the profession. This was carried to a much 
greater extent among barristers than attorneys; a 
barrister at the outset devoted himself either to the 
common law bar or the Chancery bar, and in the 
latter case had the choice between forensic and cham- 
ber practice. Attorneys and solicitors, although 
they could not generally choose or refuse any par- 
ticular class of busiaess at the outset of their pro- 
fessional career, yet, after some years of practice, 
either by force of incHuation or circumstance, con- 
ned themselves to some department, as convey- 
ancing, common law, or bankruptcy, and troubled 
themselves as littie with other departments as tliey 
could help. Candidates for this branch of the pro- 
fession must,- however, recollect that both at tiieir 
examination and in their daily intercourse with 
clients, it was forbidden to them to remain in the 
total Ignorance of every department other than their 
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owBf iHiieb was pennitted to members of the bar. 
An attorney was not ezpeetied to be a great equity 
lawyer, or • great eommon lawyer, bat he was ez- 
peoted to know mneh more about equity than many 
ft l^Mi Prins advocate, and more about oonimon law 
than many ft Chaneery banister idiose recantation 
was great at lineoln's Lm. Mr. Johnson then 
quoted statistifls showing the enormons mass of de- 
tails of which the two great division^ of English law 
— the statute law and the dedmms of the courts— 
were composed. This complexity, he observed^ was 
still further ineieased by the second difficulty to 
which he had referred— the historical complications 
ofthesul^eet Itwasapeculiarity of English Iftw — 
a peculiarity fduch was inherent m. our national cha- 
racter, and to which much of our national greatness 
was owing— that every progress was not change, but 
growth. To quote the words of Macanlay, " There 
neyer was a momeift in which the chief pforts of what 
JBsisted was not old.** The moral and political con- 
seqnenees, th^ lecturer said, he could not stop to ex- 
plain; they wquld be found explained by the author 
he had just quoted, in the first charter of his Histioiy, 
with all his amplitude of historical illustratioii and 
splendour of ihctorie. The consequence to the stu- 
dent of law was, however, to increase his labour ; for, 
unlike the exact or pore sciences, the basb of Eng- 
lish law was altogether historical. Not to under- 
stand this, and then, to investigate a legal question, 
was like one placing himsdf out of distance to view 
• picture — nothing but confnsioa would result. 
They might have oliserved that a History of England 
was now being written by Mr. J. A. Froude, derived 
almost altogether Dram the records of the past, em- 
balmed in the statutes at laige, and to such an extent 
was a knoidedge of 1^^ history necessary to a sound 
lawyer, that he would undertake to verify either of 
two propositions; first, that there was no legis- 
lation or form of procedure which had ever 
taken root in our system which was ndt necessary 
to be k^wn, not perhaps for the usual routine of 
praetiee, but for the thorough comprehension of more 
abstruse or recondite legal questions ; secondly, that 
no act of the L^islature or decision of the courts 
could be understood or safely acted upon by one not 
conversant with the previous law, or no law, on the 
question. They might sometimes hear of consolida- 
tion statutes ; but when closely examined, they found 
that, like the last consolidation of the bankrupt law, 
it was veiy partial and incomplete. As ingtwif^ of 
the prevalence of the historical element, the lecturer 
stated that the form of a common money bond re- 
lated back to the time when the taking of any in- 
terest for money was looked upon as impious, and the 
just riight of the creditor had to be secured by legal 
eontrivaiioe and subUety. The entailing of estates 



involved the knowledge of a statute made in the 
year 1286,- and a case decided in the year 1472. A 
common conveyance of fireehold derived its efficacy 
partly firom a tenure as old as the Conquest, and 
partly fiKun a statute of the reign of Henry the 
Ei^th. The commonest legal terms were, as had 
been said, *' fossil history.'* In the much-used 
phrase **Nisi Frius" they had at oncea remnant of 
an old procedure, and a record of bygone customs. 
The third difficulty — the equivocal and unscientifie 
terminology of ihe kw^-^iecessarily resulted from the 
the two fi>rmer, and was as great a hindrance as 
either of them. The study of histoTy would show 
them that all nations were placed in the dilemma of 
having a ccMistitntion and system of law symmetrical 
and logical in theory— and, therefi»re, made and not 
grown— and unsuited to the genius of a firee people 
. — or of having laws continually made for the occa- 
sion, growing with the growth of the nation, and, 
therefore, unsystematic and inconsistent. He need 
not say that English law belonged to the Utter class ; 
and the result was, that, in the struggle' of conflicting 
I>rinciples,technical language had been utterly ruined. 
Almost every technical term had duplicate and 
triplicate meanings thrust upon it, until, like the 
Word " felony,** it had become an example of bad 
definition for writers on logic, like Mr. John Stuart 
WiU to scoff at. The terms '^ equity," ''warranty,'* 
''contingent remainder," and "debt" were quoted 
by the lecturer as additional examples of the want 
of precision in the use of terms. The definition of 
debt given in the best modem text-book, Stephen's 
Ck>mmentaries, was that it was " a legal relation 
or predicament," which the lecturer observed 
might be predicated of almost eveiy drcumstance 
of life. In conduduig his lecture, 'the pro- 
fessor observed " that had he thought that his 
office would be to read a legal essay, and bow to 
the class at the beginning and the close, he would 
never . have sought the honourable position he 
found himself placed in. The two objects he pro** 
posed to himself were, not so much the cramming 
them with legal knowledge as the gradual and 
systematic inculcation of a practical and coprect 
method of acquiring knowledge, and forming sound 
judgment od legal questions ; and, as a subordinate 
ol:rject, the preparation for their examination. This 
he put as secondary, and would tell them that any . 
student who looked upon that as the only reason for 
study had mistaken or was unworthy of his profession. 
Still, however, the examination had to be prepared 
for ; and by questions given at the close of each 
lesson he should endeavour to prepare them for it. 
His great aim would, however, be to teach them the 
theory of the law in and through its usual practice 
—to make, if possible, the routine of their duties 
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instinct with life and interest, by connecting it in 
.their minds with the history of their country and 
the xHrindples of human action. He had a strong^ 
belief that the most techniciL legal doctrine, and 
apparently the most absurd or antiquated procedure, 
could be shown to have, or once to have had, a good 
reason or foundation in human nature. If he conld 
succeed in effecting this, in ever so small a degree, 
hfi should do fbr them a greater work than the mere 
communication of knowledge — he should give them 
a Q^ethpd which would aid them in the inyestigation 
and understanding of the law, howerer numerous 
Slight be 'its changes, and more than that, give 
something of interest in their profession. It was 
not creditable to any member i^ a liberal profession 
that its practice should be regarded like a game at 
cards, which, being weU played, certain results 
would follow, bat which had in itself no certain 
method or intrinsic interest In conclusion he would 
say that in every scheme fbr the better education of 
the legal profiessi<m, the publie had a greater interest 
Hian tiiey were aware of. In the other learned 
professions of theology and medicine, the importance 
of an interest in them for their own sake, and not 
for their rewards, had long been seea. What, he 
would adc, had raised the medical professi<m in 
pablis estimation and useftdness, so much as the 
interest most of its members felt in medicine as a 
anmoe, and the great exertions tiiey made to pro- 
mote it, of whidi indeed die College wherein they 
were assembled was a noble illustration. He would 
not say that interests of this kind ooulcT be the 
primary motives of honourable action ; but of all the 
secondary causes, he knew none more powerful than 
that any class of men should work in their vocation 
because they understood it, and were interested in 
it| as well as because they gained their livelihood by 
it ; and in doing this they would find that they would 
not only promote their own welfare, but raise 
themselves in the estimation and promote the well- 
being of the body politic to which it was their 
honour and happiness to belong. 



LAW OP PAKTNERSHIP. 



An able paper, read by Mr. J. M. Ludlow at a re- 
cent meeting of tiie Juridical Society, on the subject 
of " The Mercantile Notion of * The Firm,' and the 
need of its Legal Recognition,*' contains much practi- 
cal information respecting the law of partnership ; and 
w^ propose, therefore, to notice those portions which 
will be of service to our readers. Mr. Ludlow first 
stated that there is more or less recognition of that 
IdMpenoDage ^^theilrm;'* of the relation of the 



partners towards it as that pf agent and principal, 
surety and debtor ; of the signature of the firm, as 
establishing the;, validity of contracts, sometimes of 
the conclusiveness of partnership accounts, genenfly 
of the power of the firm to sue and be sued as sudi 
in courts of justice. He then proceeded to state a 
fewinstance of confusions which have resultedfiromthe 
struggles necessary to secure this recc^nitiont among 
which are the following : — 

1. Interest of Partners in ihe Stock.— ne merean- 
tile view presents here abeoliitely no difficulties. 
The firm is the only real owner of the partnership 
•stock, the only person having any actual interest in 
it. The partners, its general agents, have no in- 
terest in the stodk ; they have only powers. But 
the common law could not recognise the personality 
of the firm. The only ideal persons it knows of are 
corporations. The Crown alone, it holds, can create 
corporations, though that power may sometimes be 
delegated, and sometimes the existence of such ideal 
persons may be recognised, without its being very 
clear how they grew up ; but to admit that Jade 
and Tom, by dubbing together £10 each, can make 
a person called a firm, is more than any common 
law imagination could reach to. In fact, it .would be 
a contempt of the royal prerc^tive. What was to 
be done ? Those obstinate persons called traders, at 
first Lombards and Jews, would enter into this kind 
of joint trade, which they called partnership— would 
r^ulate it according to their own notions, and not 
according to the perfection of wisdom ; and it wi|S 
not the policy of this country to put them down 
altogether. How, then, was law to be administered 
towards men who persisted in maldng law for them- 
selves? How were their fimtastic notions to be 
translated into the Queen's legal English? I suspect 
that common lawyers made the attempt with only 
half a wiU, cherishing secretl^r the hope that Jews 
and Lombards, with their commercial notions, would 
some day be expelled the realm. At any rfite 
they succeeded very ill in what they did attempt. 
Not recognising the firm, they consequently could 
not recognise its ownership of tiie partnership stork. 
They had, therefore, to recognise an actual interest 
in the partners. This was very oddly defined. 

Of the various modes in which property could be 
held without division by more than onp owner, joint 
tenancy is expressly distinguished by the common 
law through this characteristic — ^that, on the death 
of one of the joint owners, the whole of the ol^ect 
owned passes to the survivor. The natora of the 
joint tenancy is, says littieton, ^'that be which 
surviveth shall have only the entire tenancy.** 
" Joint tenants have a sole quality of survivorship,** 
says Lord Coke, ^* which coparceners have not." 
Yet the legal dc^baition of the partner's intereat ia» 
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that it is a joint tenancy without benefit of survivor- 
ship as between the partners themselves but with 
survivorship in r^;ard to third persons who may sue 
or be sued by the survivor. Could not one almost 
fancy such a definition to have been introduced in a 
moment of grim fun by some crabbed legal sage, for 
the sole purpose of puzzling the brains of the 
Lombard merchants? for it follows clearly from 
what we have seen above, that a joint tenancy 
without benefit of survivorship is about as rational 
an expression as a round square, or a dark light. 
Absurd or not, however, this is the l^al view of the. 
partnership interest. Sir E. Coke says of two joint 
merchants or partners, *^ the wares, merchandises, 
debts, or duties that they, have as joint merchants 
or partners shall not survive, but shall go to the 
executors of him that deceaseth*' — ^very loose word- 
ing, to say the least, on the part of such an au^o- 
pty ; since it would imply literally that the execu- 
tors of the deceased partner took the whole, to the 
prejudice of the surviving one. And it has been 
^eld in a late case, that the title to partnership 
ehattels does not survive ; and that a surviving 
partner cannot mortgage a deceased partner's share 
for the purpose of carrying on the trade. But now, 
after the common law has spoken of the partner's 
interest in the stock as a joint tenancy without 
benefit of survivorship, equity is found running upon 
an exactly opposite tack, and dealing with it as a 
tenancy in common. It does this so positively, that, 
according to a well-known rule, wherever property 
is left to two jointly for the purpose of a trade, and 
ia 80 dealt with accordingly, this is held actuillly to 
sever the joint tenancy, as it is termed, unless there 
be something in the will to preserve it. Where a 
will bequeaths leaseholds and personalty in terms 
clearly amounting to joint tenancy, such a severance 
was presumed from the fact of the parties dealing 
with it as partners, and that from the time of their 
entering into possession ; and although, according 
to these views, land intended for partnership pur- 
poses is equally conveyed to partners as tenants in 
common, still, as in the case of a will, so in that; of a 
purchase, the mere circumstance of partnership is 
sufficient to draw the same consequence, whatsoever 
be the form of the conveyance. In the case of a joint 
lease taken or a fee purchased to carry on t^e joint 
trade, ^* the court," to use Lord Thurlow's words, 
" will convert the joint property for tjie purposes of 
trade and making a common advantage." So that, 
putting these various rules of law together, we come 
to the curious conclusion that the interest of the 
partners in the stock is a joint tenancy, without 
benefit of survivorship, which is severed firom the 
tone of their entering into possession : in other 
words, a thing contradictory in itself, which is bom 



and dies ^vith a breath. In attempting to give to a 
class of working men some notion of our English 
law of partnership, I had to come across this branch 
of H, and to dismiss it in these terms : — 

*^ I shall be able to tell you something of the por- 
tions in which the partners are deemed to be in- 
terested in the stock and profits ; I shall be able to 
tell you what becomes of the stock on dissolution 
of the partnership ; I shall be able to tell you 
what powers may be exercised over it by the 
partners during the partnership or its winding up ; 
but what the nature of their interest is I cannot tell 
you, for I really donot know." 

2. Powers of ike partners over the assets. — How 
perfectly inconsistent the legally recognised powers 
of the partners over l^he stock are with any legal 
statement of their interest in it, is sufiiciently shown 
by a single exaiviple. Neither joints tenants nor 
tenants in common have any power to dispose of 
more than their own ifidividual share of the thing 
held^in felloyr-ownersfaip. But when we look to 
those anomalous fonns of commercial feUow-owner- 
ship called partnerships, we find each partner in- 
vested with a sole power of disposing of or pledging 
the partnership assets, so far at least as they do not 
consist of land. Nothing simpler, if with the trader 
yon- consider the partnership property as that of a 
single owner — ^the firm, and each of the partners as 
being a joint and several agent or attorney for that 
owner. But nothing more exceptional, if you 
attempt to refer the act to the exercise of any re- 
tegnised form of fellow-ownership. 

In order, therefore, to explain the exercise of these 
anomalous . powers of partnership, the law is driven 
to borrow an idea from a different sphere from that 
of the rights of property — that of the partnership 
agency ; the nearest approach which it cOuld make 
to the mercantile idea of the agency of the partners 
for the firm was to consider them as agents each for 
t^e other of them. " The general principle which 
governs all partnership in trade," it has been said, 
is this — *^that each partner constitutes the others 
his agents for the purpose of entering into all con- 
tracts for him within the scope of the partnership 
concern," 

3. Partnership dealing with land. — The fVdl and 
frank recognition of this mutual agency of partners, 
to its utmost possible extent, even without a legal 
recognition of the firm, would have gone far to cure 
many of the practical difficulties of partnership. For 
instance, if one partner, as agent for the other, has 
power to pledge or dispose of the personal property 
of the partnership, there seemed no reasoa why he 
should not equally have power, as such agent, to 
pledge or dispose of its real property. Had this 
been the case-^had land, once brou^t into partner- 
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been' wholly MBimilittcd to other 
ftock, for the porpofles of the partnership, an im- 
-meiifle impetaa woifld have been given to commercial 
enterpriae, and a whole head of most perplexing and 
moeh litigated law would ha;ve been absent from oar 



Bni here the eiuimion law took its stand. Assoon 
as the land was. in qaestkxn, it immediately threw 
aade the idea of the partnership ageney, and betook 
itself to the consideiation of the partoeHs interest in 
the land; ndther joint owner nor tenant in oommon 
ooold dispose of the whole of the real or personal 
estate held jointly or in common. Therefore, the 
partner mij^t dispose of the whole of the personalty, 
and of his share only of the realty. 

The paper then proceeded to diseoss, at length, 
the state of oar kw, as regards the ino^aetiy of one 
partner to land others by deed; the eqaitaUe doc- 
trines as to land broqght into psrtnetsfa^; the 
reme£es on partnership oontraets fbr or against 
strangers ; the remedies as between partners them- 
selves ; prooee£ngs by psrtnenMps in bankmptcp' ; 
and the bankraptcy ik partners. On the last-men- 
tioned salgect, the p^ier, havilig stated the rale of 
tile Court of Bankrupt^, whidi distributes the 
separate estste amongst the separate creditors, and 
the joint estate amongst the joint creditors, con- 
tinued — 

This nde was not admitted withoot diffiooity, and 
its anomaloas character is obvious, when it is com- 
pared With the legsl doctrines of partnondiqilianlity. 
The law makes each partner liable i»r all the debts 
of the firm, and allows the creditor ezecotion against 
)us separate estate. But in bankruptcy, his position 
is iriudly changed. The day before, the joint credi- 
tors might have levied on execution the whole 
twenty shillings in the pound of their debts, out of 
the joint and separate property ; but now they must 
be content with a dividend, while the private credi- 
tors are paid in full. When there is no pr o p e r ty — 
no solvent psrtner — the jomt creditors are entitled 
to prove against the separate estate, but the least 
amount of joint property withholds from them this 
benefit. A joint estate of £13, which must be 
swallowed up in costs, has been held sufficient to 
preclude them, until aJl the separate ereditbrs had 
been paid in fiill. 

But what are the consequences, as between part* 
ners themselves, when a separate abjudication takes 
place, for the time being, against one-only? By s. 
140 of the Bankraptcy ConsoUdation Act, joint 
creditors are entitled to prove, for the purpose only 
of voting in the choice of assignees, and of being 
heard against the allowance of the bankrupt's cer- 
tificate, but are not to receive dividends out of the 
separate estste until sll the separate creditors are 



paid in fiill. The result is, that, so long as the joiiit 
creditors se^ sny chance of recovering their debts 
against sny other partuers, they will never take any 
trouble to move ip the separate bankrnpt^. The 
separate abjudication secures at onoe to the bank- 
rapt a qwui limited liability against his trade de- 
mands. This oould not take plaoe if the prindplea 
of mereantile accounts were admittedr-if the claim 
of the firm as a creditor against the separate estate 
of the partners were capable of pxxvf 



TBS: PBIVILEGE OF BEPOBTS.— LIBELS 

IN NEWSPAFEB& 



The report firom the Select Ooomiittee of the 
House of Lords on the Privilege of Beports has been 
pnhlished. The committee haive agreed to the 
fiiUowiog resolotiona, via. : — ^1. Hist the prayer of 
certain petitaoners that there ahall be entire im- 
munity fior the publicatioa in newspi^rs of all tiiat 
is spoken at all public meetings, if the report be 
fiuthfiil, thus deriving persons calamniated of all 
remedy, save against the speaker, cannot safely be 
grsnted. 2. That fiuthM reports of the prooeedings 
of either House of Parliament, at which ptrangers 
have beien permitted to be present, shall have the 
same privilege as is now grsnted to faithfal reports 
of the proceedings of courts of justice. 8. That if 
an action shall be brought for an alleged libel, it 
shall be competent finrlthe <i<»fipn4aiitt in addition to 
any other plea, to plead ** that the alleged libel was 
part of the report of the proceedings of a pohye 
meeting lawfiilly a ss em b le d for a lawfid porpose, 
and that the said report is a fidthful report of the 
said proceedings of the said public meeting, and ^*^ 
the plaintiff has sustained no actual damage by the 
publication of the alleged libel,'* and that on proof 
of this plea the juiy should be directed to ^<i a 
verdict for the defendant; and 4. That a pobHe 
meeting for this purpose shall be a meeting lawfully 
called by the sheriff of a county or other public 
fiinctionary to petition the Queen or either House of 
Parliament, or a meeting fi>r the election of mem- 
bers of Parliament, or a meeting of the town eonndl 
of any city or borough, or a meeting held under the 
authority of an Act of Parliament for impnahig 
rates on, or regulatiog the local affiurs d^ ai^ dis- 
trict. The second resolution was on^ carried by 
five to three, and the rest of the lesolotioos aesL 
dis. The witnesses etaminiMl before the eommillee 
were Mr. £. Barnes, Mr. a1a»^i»^^ Dobie, Mr. T. 
Curs<m Hansard, and Mr. A. Ely Hargrove. 
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PROBATE AND DIVORCE, &c., COURT. 



Olden by her M^esty in Council bave been issued 
appointing th^ 11th day of January instant as the 
period finr the &>ming into operation of the new 
Pzobale Act and the Divorce tnd Matrimonial 
Csnses Act (atUe, pp. 167—160, 166—169, 216, 216), 

With respect to the Jhrobate Act, the order directs 
that the said recited'act (except where otfaerwiae 
spedaUy prpifided) shall come into operatioii on the 
11th Janosirynext; and her Mi||esty, by and wiih 
tiie like advice, is Ihrther pleased to order and 
appoint, and it is hereby ordered and i4>pointed, that 
the aboTe-mentioned Court of Probate shall hold its 
ordinary sittings in any of the courts in Westminster 
Hall which can be conrenienily used for the purpose, 
and shall have it^ principal registry in the dty of 
Londcm, in the' building now used as the pidbUc 
registry of the Prerogative Court of the Archbiahop 
of Canterbury.** 

As to the Divorce <md Mairimamal Can9e$ Act, the 
order directs that the said recited act dull come into 
operation on the 11th January next; and her 
Majesty, by and with the like advice, is ftuther 
plMsed to order and appoint, and it is hereby ordered 
and appt^ted, that the above-mentioned Court for 
Divorce and Matrimonial Causes shall hold its sit- 
tings in any of the courts in Wesminster Hall which 
can be conveniently used for the purpose. 



THE MONTH'S SUMMARY. 



Jami-Siock Con^any — H^tndiii^ iq> — 7 (f 8 Ftc. c. 
110, », 29 — DvreCior being contracting party — Pur- 
chase of goodunU of hmneaa — Notice, — As we have 
before seen (oafe, pp. 149 — 162), there is no remedy, 
either at law or in equit)r, against a company upon 
any contract to which a director of the company was 
a party, and in which he was interested, unless the 
requirements of the 29th section of 7 & 8 Vic. c. 110, 
have been complied with (Sea Fire Life Assu- 
rance Society v. Port of London Shipowners* Loan 
. and Assurance Society, 6 Week. Bep. 24). 

MetropoUtan county court*— 19 ff 20 Vic. c. 108, ». 
18 — Reddenee of plainiiff, — ^Tfae following decision 
has been noticed at greater length in the '* Sum- 
mary*' in the present number. A plaintiff, in a me- 
tropolitan county court, since the 19 & 20 Yic. c. 108, 
8. 18, fiuled in his suit, because it appeared that 
neither he nor the defendant resided within the 
jurisdiction of that county court, and that the cause 
of action arose elsewhere. The plaintiff then came 
to reside within the jurisdiction, and, a few days 



afterwards, took out a fteah summons: Held, that 

he was entitled to do so. Per Martin, B. A man 
may come to lodge within the jurisdiction of a ooun^ 
court for which he has a predilection, for the express 
purpose of bringing an action there (Massey v. 
Burton, s' Jur. N. S. 1180). 

Wm—^km^f^etency of testator [osile, pp, 128, 12<|— 
Onvsprobandi — Presun^ption.^'A party propounding 
a will, is bound to show that it was executed by the 
testator, and that he was of a sound and disposing 
mind ; but if there is nothing irrational about the 
document, the jury will be directed to find for the 
wiU without proof of sanity (Sutton v. Sadler, 26 
Law Jonm. C. P. 284 ; ante, pp. 128, 124). 

Discovery- -^ectment, — A plaintiff in ^eetment is 
not entitled to a discovery of the deftudant's title 
(H(»ton v.^Bott, 6 Week. Bep: 792). 

Arrest — Sheriff-^Arrest on' void vnit — Detainer on 
other iDfiCt— Cb. so.— K. fa.'-Duties of dteriff^ 
Liberty of (he svbject^Bariew ofAe oiitAorAief.— We 
have elsewhere shorUy noticed the 'following case, 
but its importance merits flsrtiier consideration. It 
is established that, where the sheriff has arrested on 
one good and valid wiil, he may detain on any num- 
ber of valid writs whidi he had at the time of the 
arrest, or which may afterwards have reached him. 
But in the case of an arrest on an invalid writ it is 
different Though the party arrested has been de- 
prived of his liberty, that has been done in cireum- 
stances which make it the duty of the sheriff to dis- 
charge him. He has no right to treat him as a per- 
son deprived of his liberty, and an arrest on the 
valid writ is therefore necessary. But to allow the 
sheriff to make such an arrest, while the party is 
unlawfUly confined by him, would be to permit him 
to profit by his own wrong, and therefixre cannot be 
tcderated. Hie sheriff cannot arrest him, bteanse he 
has already been deprived of his liberty ; the 
cannot detain him, because he is entitled to be 
charged. Barratt v. Price (9 Bing. 566) oonfirmed. 
If the sheriff, by the illegal act of himself or his 
officer, has taken a person unlawfiilly into custody, 
so that the custody amounts to a fiilse imprisonment, 
the sheriff (Cannot avail himself c^ tiiat illq^ deten- 
tion to execute against his bo^ other writs which 
he holds at the suit of other plaintifb. The liberty 
of the subject requires that a person ill^aUy arrested 
should have an aJl>solute unqualified ri^^ against the 
person who has illegally arrested him, to be set at 
large without reference to what may be the cpnse- 
quenceof his liberation toothers. Though for some 
purposes the sheriff is the agent of the par^ who 
puts a writ into his hands, he is not a mere agent. 
He is a public functionary having duties to perform 
as well towards those agidnst vhom the writs in his 
hands are directed as towards those who put those 
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writs into his hands. The sheriff S. held a ca.*8a. 
against B., lodged by L. more than one year before. 
A writ at the suit of A., but void on the face of it, 
was then handed to S., who 'issued his warrant to 
his officer, who arrested B. thereon. B. applied to 
a judge at chambers and was discharged, whereon S. 
claimed to detain him on L.'s writ. But the judge 
discharged B. absolutely, and he left the country. 
L. then sued S. for negligence, the declaration alleg- 
ing as the first breach the non-arrest, and as a 
second breach the arrest of B. on an invalid writ, 
whereby B. was discharged, and thereby L.*s writ 
became useless. S. pleaded not guilty to the whole 
declaration, and traversed particular allegations. 
The judge at the trial ruled that there had been no 
arrest on L.^s writ ; that it was for the jury to say if 
S. was guilty of negligence towards L. in not know- 
ing that A.*s writ was invalid, and that B was set 
free firom all writs by his discharge, which was no 
justification o( S. The jury having found for the 
plaintiff, except on the issue on the second breach, 
and a bill of exceptions being tendered: Held, 
affirming the judgment of the Ex. Gh. (Wight- 
man, J., Erie, J., Martin, B., and Bramwell, B., dis- 
senting), that the ruling was right, (Hooper v. Lane, 
SO Law Tim. Bep. 83). 

Legal Status of an Englishman in France, — ^The 
following general statement of the legal status of an 
Englishman in France, may be interesting and even 
useful to our readers : — *^ Great facilities are given 
by the law of France for the arrest of a foreigner 
when the creditor is a Frenchman, and iQany an 
unfortunate Englishman has been incarcerated upon 
overdue bills of exchange (often obtained from him 
fraudulently) indorsed to a Frenchman. As, how- 
ever, in the nuyority of cases, the party is not a bond 
fide holder for valuable consideration, but merely a 
man of straw who lends his name for the occasion 
(technically called a prdtenom), the debtor generally 
succeeds in obtaining his liberation on showing to 
the court the real nature of the transaction, and 
getting the arrest declared illegal. This, however, 
requires some time to effect, as if he succeeds in 
the Tribunal de Commerce, the nonimal creditor 
appeals to the Cour Lnp^riale, and months elapse 
before a final judgment can be obtained. In the 
meantime the unfortiinate debtor must remain in 
prison, unless he can deposit the amount claimed 
in the Classe des Codbignations, or give bful ; 
and as the surety is not only answerable, as in 
England, for the appearance of the debtor, but 
also for the payment of the debt and costs in case 
judgment is given against him, and he is unable 
to meet the demand, it is almost impossible 
for a foreigner to find a substantial person wUling to 
nnito t ake responnlinlity. In EngLuid no distinction 



is made as to liability to arrest between a British 
subject and a foreigner, as neither can be arrested on 
mesne process (that is, before judgment), unless the 
creditor can prove, to the satisfaction of a judge, 
that the debtor intends to leave the country. Art. 
11, tit. 1, liv. 1, of the C6de Napoleon, says :— 
.* L'etranger jouira en France des mdmes droits dvils 
que ceux qui sont ou seront accord^ aux Fran^ais 
par les traits ^e la nation k laqueUe cet dtranger 
appartiendra.' It is not, however, sufficient that 
certain rights are accorded to Frenchmen t>y the 
laws of a foreign country for the subjects of that 
country to enjoy the same privileges in France ; the 
reciprocity must be expressly stipulated for by treaty, 
(see Bogron's note on this article in his Code Civil 
Expliqud). Now, no treaty exists which puts French- 
men in England and Englishmen in France upon an 
equality as to arrest for debt, the former enjoying 
in England the same privilege in that respect as a 
British subject, purely and simply by the law of 
the land. It strikes me, however, that if the case 
were brought officially to the notice of the French 
Government, they would admit the equity of the 
claim of British subjects to enjoy in France the same 
privileges as the law of England accords to French- 
men in that country ; and the cordial alliance which 
now exists between the two nations, the high sense 
of justice of the Emperor of the French, and the 
weU-known zeal of our ambassador at Paris, seem to 
render the present moment peculiarly favourable for 
obtaining the desired object*^' 

Sir WiUHam FoUett. — ^If it had pleased Providence 
to prolong his days, he would have afforded a nobler 
subject for some fritnre biographer than most of 
thosd whose career it has been my task to delineate. 
When he was prematurely cut off, the highest office 
of the law was within his reach ; and I make no 
doubt that by the great distinction he would have 
acquired as a judge, as a statesman, and as an orator, 
a deep interest would have been given to all the in- 
cidents of his past life, which they want with the 
vulgar herd of maukind, because he never sat on the 
bench, nor had tities of nobility conferred upon him. 
One most remarkable circumstance would have been 
told respecting his rise to be the most popular advo- 
cate of his day, to be Attomey-GrenenJ, and to be a 
powerful debater in the House of Commons — that it 
was wholly unaccompanied by envy; Hiose whp 
have outstripped their competitors have often a great 
drawback upon their satisikction by observing the 
grudging and Ill-will with which, by some, their 
success is beheld. Such were FolletVs inoffisnarre 
manners and unquestioned superiority, that all re- 
joiced at every step he attained-^as all wept when 
he was snatched away firom the still higher honoioni 
which awaited him.— Zora Caa^phelL 
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THE BAR AND SOLICITORS. 



The prospects of business at the bar are daily 
becoming more gloomy, but this does not appear to 
affect the number of entries at the inns of court — 
at least so it is asserted, but we much doubt the 
correctness of this statement. Viewing the matter 
from this point of view, many are now urging 
uniyeraity men to become solicitors rather than 
barristers, but we must question whether this is a 
piece of judicious advice, for that branch of the 
profession is sufficiently stocked. It certainly would*, 
tend to elevate the status of solicitors, but this is 
beiuK done in other ways. A writer in the Saturday 
Review^ treating of this subject, says : — ^* The gradu- 
ates of Oxford and Cambridge who are not bom to 
independent fortune distribute themselves, though 
rather unequally,* between the church and the bar. 
It is only the latter of the two professions which 
presents the spectacle of the unemployed practitioners 
enormously outnumbering the employed. The 
Church of England furnishes occupation and even ' 
bread (often very tliinly buttered, it is true) to the 
great minority of clergymen, but the great majority 
of barristers fail to earn a shilling from their pro- 
fession. So steady is the operation of the causes 
which send young men to the bar, and so little have 
they to do with the supposed attractiveness of 
professbnal prizes, that the supply of students of 
law varies inversely with the work to be done. 
While the legal business which has to be transacted 
by barristers has fallen off about one-half since the 
reforms in common law and equity procedure, we 
are informed that the entries at the inns of court 
have pretty nearly doubled: In any other country 
in the world except England, the state of the legal 
profession would be a great political danger. The 
assemblage within narrow local, and still narrower 
intellectual, limits of so much ability and so much 
high education, would trouble the sleep of ministers 
and spoil the enjoyments of despots. But in Eog^- 
land the political evils of over-population at 
Lincoln^S'inn and the Temples are not distinguish- 
able from the moral mischief done to individual 
character. Parties and sects find their most un- 
scrupulous instruments among the *^ gentlemen of 
tlie long robe," because scruples do not flourish in 
a moral, atmosphere vitiated by the crowd which 
breathes it. The subject is one which has both a 
ludicrous and a melancholy side. Mr. Briefless and 
Mr. Dunup, the par nobile of Punchy seem lively to 
amuse many generations of men ; but the actual 
examples of professional poverty can only be con- 
templated with a shudder. Some years ago, the 
trial t)f two unhappy wretches, man and wife, for 



the ill-treatment of a servant girl, let in some rays 
of light on a domestic establishment in the Temple. 
The culprits had married on the income of a fourth- 
rate special pleader, and had set up their penates on 
a top floor in King's Bench-walk, where they had 
become literally brutalised by anxiety and poverty. 
When some surprise was expressed outside at soch 
scenes occurring in a profession of gentlemen, it was 
whispered, we believe, in the inns of court, that .the 
subject was not one to be probed too deeply, ndr 
ought it to be too hastily assumed that the domestic 
condition of tike couple was without a parallel. 
Probably, however, there are few men foolish 
enough to. marry on the first fifty pounds brought 
in by drawing demurrrers. The greater part subside 
into the life of club-celibacy, and prepare in their 
own way for the practice which probably will never 
come. The dictum that the law is a jealous mistress 
has had a remarkable effect on the lawyer of the 
present day. It is a great mistake to suppose — 
though very many" venerable luminaries of the 
profession appear to be firmly impressed with the 
belief— that the nnempkiyed. barrister is nowadays 
too little devoted to latr. Aa a matter of fact, 
devotion to law waa never more exclusive; all 
infidelities are sedulously concealed or deeply 
repented of; and -the eonaeqaence is that law 
destroys the moral stamina and exhausts the 
intellectual energy of a sensible fiction of each 
generation as completely and as heartlessly as any 
lady who ever wore camellias. For the prevailing 
belief in the jealousy of law produces the notion 
that it is better to do nothing at all than to do 
anything which is not legal. The result is that, 
during the weary interval which precedes the 
beginnings of success, many men have their faculties 
paralysed by sheer idleness ; and this is very gene- 
rally the case with the exceedingly common order 
of mind which requires active practical employment 
tq keep its memory, and even its reasoning powers, 
to their work. Some there are, no doubt, who 
steadily accumulate masses of law which they 
have no opportunity of applying, and out of these 
are taken the few who succeed without the aid of 
connection. But it is to be hoped that success 
really does come at last ; for there are few debase- 
ments of intellect worse than the seven-devil power 
of technical pedantry which overtakes the im- 
employed barrister who has expelled the demon of 
htcrnry and scientific ambition, and swept all unpro- 
fessional knowledge out of the chambers of his 
mind. 

The palliative for this state of things suggested 
by the Law Review is doubtless small enough ; but 
it is easily practicable, and therefore important. 
Why should not university men become attoifueys 
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and solicitors ? The solicitoTs of the higher order 
are men of conspicuous iutelligence, honour, and 
cttltiyation ; the body to which ihey belong abborbs 
a much larger part than the bar does of tibe money 
paid by the country for legal a^istance and adidce ; 
and their fitness for eroploymeM is guaranteed by 
a bond fide examination, the absence of which is 
steadily degrading the bar. Their designation as 
the " lower" branch of the legal profession would 
be a mere conventionalism, if it were not that there 
are certain walks of practice which lead an attorney 
deeper into the dirt than a barrister can easily go. 
But between the house of Quirk, Gammon, and Snap, 
and the leading firms of London solicitors, there is 
in reality no closer connection than between the 
Governor of the Bank of England and the gentleman 
who discounts a spendthrift's paper in money, 
pictures, paving-stones, and Amontila^o sherry. 
That a young man commencing a struggle with the 
realities of life should consider himself necessarily 
lowered by becoming a solicitor, would be equally 
absurd with his looking upon himself as necessarily 
elevated by eating dinner for his cidl in the Inner 
Temple Hall, where hia vw-^-vw at table may 
perhaps be Jim the Penman. Meantime, between 
the employment of a solicitor and that <^ a barrister, 
there is all the difference which there is between a 
fixed avocation and a lottery. A partnership in a 
firm of solicitors is a saleable o(»nmodity ; and the 
capital and labour which the barrister invests in 
the purchase of a mere chance will always, if be- 
stowed with tolerable prudence, buy for thcL solicitor 
a comfortable present living, and a fair prospect of 
Ihture affluence. Nor should it be forgotten that, 
although nothing resembling the great judicial 
prizes is within the grasp of attorneys and solicitors, 
the number of lucrative offices appropriated to them 
has, of late years, been largely augmented. All 
notion, too, of the duties of the solicitors not being 
such as graduates of the universities are fitted for, 
should be absolutely discarded. We don't recom- 
mend a university man to join a partnership of J^w 
attorneys having a general retainer from Mr. 
William Sykes, or to lay himself out for advocacy 
in the county courts ; but he may fairly hope to be 
preferred to others as a member of firms of the 
better and higher sort. The confidential solicitor 
has, nowadays, taken the place once filled by the 
priestly confessor. He advises ip all domestic 
difficulties. lie gets the hope of the family out of 
money scrapes, and saves the daughters firom 
mesalliances. The best conventional standing is 
useful to the man who has to discharge these deli- 
cate offices; and a solicitor trained at Oxford or 
Cambridge would have a special advantage in that 
freemasonry which a common university education 



creates betweien persons who otherwise have their 
position at veiy different points of the social scale. 
We believe it will be found that few men have so 
little reason to repent their choice of a profession as 
the graduates of the universities at present on the 
roll of attorneys; but their number, though not 
inconsiderable, admits of much augpnentation." • 

Another publication — the Law Rsviem — has spoken 
out in much the same manner. ^^The transition 
frraoi law costs to attorneys is natural and easy ; and 
accordingly Mr. Joshua WiUiima devotes his second 
letter to the consideration of Ihe present state and 
conditidn of this brandi of the 1^ profession. An 
univeTsity education is recommended as the principal 
cure for the evils which the public suffer at the 
hands of unprincipled attorneys. However this may 
be, we have firequently felt surprise that so few men 
who have received an university education should 
resort to what is commonly called the inferior branch 
of the profession of the law. Why such a oon- 
tintfal rmh to the already overcrowded ranks of 
the bar? The prises to be obtained there are 
indeed great and glittering ; but what a distressing 
number of blanks ! Wherever men of imiversity 
taUni have fidrly entered ihe field, they have, as a 
general rule, achieved suoeess. The anny and 
navy, from peculiar reasons having reference to 
age, are, practically speaking, eloaed against thein : 
and Ae medical profession, far some cause or other, 
has nerer become popular with tuuveraity men. 
In the Churoh,liowever, they reign supreme; and 
few at the bar, in the senate, or in diplomacy 
aabiete any gi^oat success witiiout having at some 
one of Ihe universities laid the broad basis of a 
superior education. The East Lidia civil appoint- 
ments, also, now recently thrown open, have 
hitherto bera, and will probably continue to be, 
nearly all obtained by university men. We have 
refrained, from a proper feeling of modesty, from 
alluding to the fourth estate of the realm — the press, 
which may be said to be monopolised by men educated 
at our univeiAties. Want of csftttal in some cases, 
and in others a fooliah feeling of pr^udice, alone 
prevents such men from engaging in trade, and 
becoming numbered ankong the merchant princes 
of the land. Why should not, then, our wranglers 
and class-men eater the lists of the attorneys and 
solicitors ? In order to afford every encouragement 
to them to do so, the period of articles in their case 
is reduced from five years to three years. At the 
end of that time an inc6me of £100 or £150 a year 
may with certainty be procured without any extra 
outlay; and, in addition 'to the ordinary chances of 
success, should, as is sometimes the case, professional 
advancement concur with domestic arrangements, 
a settlement in life may be acquired at a much 
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eariier period than in any other profession. To 
enjoy, alao, the r^gardf esteem, and confidence of 
a large circle of clients, is of itself a reward of no 
small importance. . In the church of St.Danstan^s- 
in-the-West ynil be found a monument erected by 
the clients of a deceased solicitor to his memory, 
recording, in quaint certainly, but most endearing 
terms, their testimony of his integrity and kindness 
in the transaction of their affairs throughout a long 
professional career.. Such a record of private worth 
is, to our mind, more valuable than mauy higher 
objects of human ambitkm. 



COURSES OP LAW STUDIES. 
(jCkmtiMied from p. 221). 



We hare before referred to the unsatisfactory 
statement in Blackatone's Commentaries as to 
the distinction between the operation of a fine 
and a recovery levied or suffered by a tenant in tail 
having the immediate reversion in himself, and as 
to the necessity of a recoiveiy of an estate tail being 
with double voucher (ante, p. 217); as fines and 
recoveries are abolished, some of our readers may 
think it unnecessary to notice the subjects, but we 
conceive that no intelligent lawyer should be without 
a knowledge of them, sufficient at least to enable 
him to understand text- books on those branches of 
the law, and more particularly as abstracts of tiUe 
are often carried back to the times when fines and 
recoveries were in vogue. Besides which the old 
law sheds a light on the new, and explains many 
things. which are otherwise incomprehensible. 

Or THE DisnNcnoN between the Operation 
OF A Fine asd that of a Rboovebt, where 
the Tenant in Tail has the REVEiiisiON, and 

THERE ARE NO INTERMEDIATE REMAINDERS. 

The uses of fines prior to their abolition were, 
first, to extinguish dormant titles, which were 
barred after five years* non-claim by the statutes 
18 Ed. 1 and 4 Hen. 7. c. 24. Or, secondly, tQ bar 
the issue in tail, under the statutes 4 Hen. 7, c. 24, 
and 32 Hen. 8, c^ ^6. Or, thirdly, to pass the 
estates of femes covert in the inheritance or fireehold 
of lands and tenements. In the last instance, the 
fine is supposed, by Blackstone, to be binding upon 
the feme covert because she was privately examined 
as to her voluntary consent (2 Bl. Com. 362), But, 
if that were indeed the prindpal reason, any other 
mode of conveyance, to which the same form of 
private examination was superadded, would have 
been as binding te a fine. It seems, that the fine 
was binding in such case, ^' because U was the con- 
clasion of a real action commenced by original wril,^^ 



without which prcliininary, a fine would have been a 
nullity. In the ancient practice, the recovery of 
the estate of the wife, in a real action, was held to 
be binding, notwithstanding the coverture. Upon 
the same principle, the fine was held to be binding, 
because of the supposed depending of a real action, 
of which the fine was an amicable compositdoti by 
agreement ; and not because bf the form of private 
examination, which was only a circumstance in the 
mode of levying the fine, and a merely seoondary 
incident introduced to prevent compulsion. And 
although fines and recoveries were in later times 
no more than feigned proceedings, or, as tiiey wero 
usually called, common assurances, yet, in point of 
bar and conclusion, tbey were governed by the same 
principles as if they were really advert suits (see 
the note 171, Co. Litt. 121 a.; Litt s. 670, 672). 
The 3 & 4 Will. 4, c 74, makes the separate ex- 
amination an essential ; and hence the case of Bancks 
V. Ollerton (23 L. J. Ex. 285), where tiie terms of 
the act had not been complied with. 

The operation of a fine levied by a tenant in tail 
where hie had the reversion in himself, and tiiere 
were no intermediate remainders, was to bring the 
reversion into possession; but if he suffered a 
recovery in the like case, it operated to defeat the 
reversion. As for example : B. was tenant in tail 
by descent, with reversion to himself in fee, of 
certain lands, of which A. (his ancestor) had granted 
leases with covenants for further renewal. Now, 
in the first place, although the tenant in tail was 
empowered under the enabling statute (32 Hen. 8, 
c. 28, since repealed as to tenants in tail, 3 Law 
Chron. 110) to grant leases for twenty-one years, 
or three lives, pursuant to the directions of the 
statute, he had plainly no power, either by the 
statute or by the common law, to bind the issue in 
taU to a further renewal, and, consequentiy, what- 
ever covenants A. might have made to that effect, 
they could not be binding upon the heir in respect 
of the estate tail. The reason is, that the heir in- 
tail, although he comes to the estate tail by descent, 
yet takes as a purchaser, ^* per formam donij*^ and, 
consequently, is not chargeable, except by statutory 
provision with the incumbrances of his ancestor, as 
when he takes by descent at the common law. 
Secondly, with respect to the reversion in fee, 
which also descended at the same time from A. to ■ 
B., this was " hccreditas infructuosa,^^ as long as the 
estate tail subsisted; and although the covenants 
of the ancestor are eaid to descend as an onus upon 
tiic heir, whether he inherits any estate or not, j'ct 
they lie dormant, and are not compulsory until he 
has assets by descent from or through that same 
ancestor. But a reversion, or a remainder expectant 
upon an c^ttatc tail, was not assets, because it was 
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always in the power of the tenant in taU in possession, 
to bar it at his pleasure, the power of alienation by 
fine and recovery being an inseparable incident to an 
estate tail (see Co. 224 a. and note 182). Let us 
then suppose, that, under these circumstances, B. 
levied a fine with proclamation^, under the statute 
4 Hen. 7, c. 24, and 32 Hen. 8, c. 36 (which is 
said to be the mode usually resorted to in such 
cases where there were no intervening remainders), 
for the sake of quieting the possession, or in order 
to prepare for making a new settlement. Now, by 
the operation of the fine, in the first instance, the 
counsee took a fee simple qualified, determinable 
upon the death and failure of issue of the tenant in 
tail, and which was afterwards reconvcyed by the 
deed to lead the uses of the fine to B. himself, who, 
consequently, became tenant of the fee simple 
qualified, together with the old reversion to himself 
in fee simple absolute. But it is a maxim of law, 
that where two estates in succession are vested in 
the same person, the less estate always merges in 
the greater (see better, 2 Law Chron. 252 — 256; 
First Book, 152) ; and though an estate tail does 
not merge becauise of the statute de danis, which 
would otherwise be of no effect, there is no such 
exception with respect to the qualified or base fee 
extracted out of the estate tail, and which therefore 
instantly merged in the old reversion in fee simple ; 
and, consequently, the hcereditcu in/ructiiosa being 
reduced into possession, the heir had assets by 
descent, from the same ancestor who entered into 
the covenants, and was of course bound -by those 
covenants. And so it was adjudged in the case of 
Kellow V. Rawden : the reversion in fee, expectant 
upon an estate tail in possession, was not assets ; 
but no sooner was the estate tail become extinct, 
and the reversion vested in possession in the heir, 
by the operation of the fine, than it thereupon 
became assets, and liable to all the mcumbrances 
of the ancestor (Simpson v. Simpson, 4 Bing. N. C. 
833 ; 1 Real Prop. Rep. 28). 

We have here, then, the principle upon which 
the fine operated to let the reversion into possession, 
and to make the heir chargeable in such case, in 
respect of assets descended, who was not so before. 
But, in the case of a recovery, it was otherwise. 
Why ? Because tlic estate conveyed by the recovery 
was that of fee simple absolute (First Book, 183, 
184), of which the recoveror acquired. seism, not by 
compromise, as in the case of a fine, but by adjudica- 
tion of an adverse possession gromided upon an 
older and better title ; and, consequently, the opera- 
tion of the recovery was to defeat the reversion, 
together with all the mesne estates and incum- 
brances, i)rcci8cly in the same manner as if the 
recoveror had actually recovered in a really adverse | 



suit. And now by the 3 & 4 Will. 4, c. 74, base 
fees when united with the immediate reversions are 
enlarged instead of being merged ; so that where A., 
tenant in tail, whether in possession or not, with 
remainder or reversion to B. in fee, there being a 
protector of the settlement, makes an assuhmce 
under the act, which by reason of the non-consent 
of the protector is insufficient to bar the remainder 
or reversion, such assurance bars the issue in tail, 
and gives a fee determinable on failure of such issue, 
but does not divest or displace the remainder or 
reversion ; which therefore continues to subsist as 
an ,estate expectant on the determinable fee. If, by 
any means, the remainder or reversion of B. becomes 
afterwards vested in A., the determinable fee does 
not merge in the remainder or reversion, as upon 
ordinary principles it would do, but by sec 39 of the 
act, is ipso facto enlarged] and A. has thenceforth a 
clear fee simple founded, in point of title, upon the 
estate tail. The 89th sec. enacts " that if a base fee in 
any lands, and the remainder or reversion in fee in 
the same lands shall, at the time of the passing of 
this act, or at any time afterwards, be united in the 
same person, and at any time after the passing of 
this act there shall be no intermediate estate between 
the base fee and the remainder or revertion, then 
and in such case the base fee shall not merge, 
but shall be ipso facto enlarged ii^ as large an 
estate as the tenant in tail, wit^ the consent of the 
protector, if any, might have created by any disposi- 
tion under this act if such remainder or reversion 
had been vested in any other person.** 

Of the Distinction between .single and 
DOUBLE Voucher. 

In the case of a recovery with single voucher, 
supposing the prsecipe upon which the recoyery was 
grounded to have been brought immediately against 
the tenant in tail himself, who appeared and vouched 
over the common vouchee to warranty, it was then 
the estate tail of which he was actually seised at the 
time which was defeated, and, consequently, re- 
mainders and reversions, together with all latent 
droits and interests, were not barred. Secondly, 
if the tenant in tail levied a fine, as he usually did, 
preparatory to the recovery, now the estate tail 
being thus divested by the operation of the fine, 
the recovery which was had thereon was no longer 
of the old fee tail, but of the new fee simple, which 
had been extracted out of it. In this case, however, 
as well as in the former, a sufiicient recovery could 
not be had with single voucher^ but only with 
double voucher at least, though not exactly for the 
same reason ; for in the former case, in which the 
recoveree or tenant to the praecipe was actually 
seised, at the time of an estate tail, the recovery was 
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necessarily of that estate and of nothing more ; but 
in the latter case, in which the estate tail was pre- 
vioasly divested or discontinued by the fine, and 
turned to a droit, the tecoveree or tenant to the 
pnedpe had fee simple, the recovery of which was 
good against him by way of estoppel ; bat, upon lus 
death, might be avoided by the issue, by defeating 
the discontinuance under which it was created. As 
for example ; when the tenant in tail levied a fine, 
it operated in the first instance as a discontinuance. 
It may be here remarked that a fine at the common 
law, or without proclamations, enured as a feofiment 
upon record, of which it was virtually the acknow* 
ledgment. It was only in the special case of a fine 
being levied with proclamations, under the stat. 4 
Hen. 7, c 24, and 82 Hen. 8, e. 36, that the issue 
in tail was barred by force of those statutes (Co. 
Idtt, 262 a. ; Ibid. 872 a. ; and see the note 171 to 
Co. Litt 121 a.). , Suppose, then, the estate created 
under the dtscodtinuance to have been immediately 
reconveyed to the tenant in tail himself, who 
thereupon suflered a recovery. Now it is clear, 
that this recovery was not of the estate tail, but of 
the estate created under the discontinuance. By 
the same rule, then, if the heir in tail defeated the 
diseontiauance (which he might, well have done by 
action, though not by entry), the discontinuance 
being defeated, the tortious fee sfanple, which the 
discontinuance gave rise to, was necessarily deter* 
mined, and, consequently, the recovery avoided. 
But where the tenant in tail was brought in as 
vouchee to the warranty, as in tiie caft\e of a recovery 
with double voucher, the hdr was then barred by 
the warranty, and so were aU they in remainder or 
reversion. For the law always supposed, upon a 
principal of equity, that the first vouchee recovered 
other lands of equal value against the second 
vouchee, which descended in the same course of inhS' 
ritance as the estate passed by the recovery would 
have descended. Upon this presumption of law, 
which was uniformly admitted in order to give effect 
to oommon recoveries, the warranty of the ancestor 
not only bound the heir, and barred every latent 
right and interest he might have had in the lands 
recovered, but also defeated at the same time the 
remainders over. But where the ancestor had 
entered into no such warranty (with double voucher), 
there was evidently no bar to the heir, so as to 
preclude him flrom his latent droit in tail, which 
was above the recovery. And so in all cases, where 
there were several and distinct estates above the 
estate passed by the recovery, it was necessary that 
the parties should be all severally vouched to 
warranty in order to insure a good tiUe. 

Omiingeni remainderSj and executory devises. — 
Having thus illustrated the remarks before made as 



to some of the defects of Blackstonc's Commentaries, 
we have further to observe that in the same manner, 
again, in distinguishing between contingent remain- 
ders and executory devises, he omits to point out 
that which is the principal and essential difference-^ 
namely, that " the former may be barred and de- 
stroyed, or prevented from taking effect, by several 
diflerent means, while an executory devise, on the 
contrary, cannot be prevented or destroyed by any 
alteration whatsoever in the estate out of which, or 
after which, it is limited. And upon this ground it 
is that executory devises are required to be limited 
so as not to exceed the stated time of lives in being 
and twenty-one years (First Book, 152) ; but not so 
contingent remainders, because, in the latter case, 
there is no ^nger of a perpetuity. Indeed, from the 
very terms in which an executory devise is afl^- 
wards exemplified, we are naturally led to confound 
executory devises with contingent remainders, and 
contingent remainders with conditional limitations. 
I allude to the words where a devisor devises his 
whde estate in ftt^ hut limits a remainder thereon to 
eommencey &c. (2 Bl. Com. 173) ; for in this case the 
entire fee, or whole qiumtity of the estate, having 
been originally disposed of, there was evidently no 
longer any residuary part, or remainder over, for 
Airther disposal, but only a secondary or springing 
use (Feame, Cont Rem. 419, last edition). Wherever 
a preceding executory limitation carries the whole 
interest, a subsequent limitation is not to be con- 
sidered as a limitation upon the preceding, and to 
take effect after it, but as an alternative substituted 
in its room, and only to take effect in case the pre- 
ceding estate should fail, or never take effect at all 
(lb. p« 622). It follows that the subsequent limita- 
tion, in the present instance, is no remainder, but 
only a concurrent possibility, which was not barrable 
by fine or recovery. [By the 8 & 9 Vic. c. 1-06, pos- 
sibilities, coupled with an interest in real estate, may 
be disposed of by deed]. But if the subsequent limi- 
tation had been after a preceding estate tail, instead 
of a preceding fee simple, it would have been other- 
wise, for then it would have been rightly named 
« a remainder." 

Secondly, it is the quality of a remainder to wait 
the expiratiop of the preceding estate, and then to 
vest in possession, as the corresponding part or por- 
tion of the same fee ; but here, on the contrary, the 
estate which was limited in contingency to B. and 
his heirs, was limited so as to vest in possession, in 
extinction, and defeasance of the preceding estate, 
and, consequently, is not a remainder. 
Of the Distinction betwkkn Co?mNOKNT Re- 
mainder AND CoNDrrioNAL LiMFTATioy (sec 
the note 94 to Co. Litt. 208 b.). 
The distinction between a contingent remainder 
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and a conditional limitation is simply this — ^riz., that 
the fprmer waits the regular eif^piration of the pre- 
ceding estate, and Uien vests in possession as the 
corresponding part or portion ot the same fee; but 
the latter vests in possession, in extinction, or de- 
feasance of the preceding estate, and before the 
period originally marked out for the expiration of 
the same. Thus, if lands are limited to A. for the 
life of B., or so long as B. shall live, and- in the 
event of B/s death in the lifetime of A., then to C. 
in fee. Now, in this case, C. has a contingent re- 
mainder. But if the limitation were to A. for life, 
or which, in effect, is the same thing, to A. generally, 
provided, nevehheless, that in the event of B.'s 
death in the lifetime of A., that then the land sliall 
go over to C. in fee, this is no longer a contingent 
remaind^ to C, but a conditional limitation. Why ? 
Because, in the first case, in whidi the preceding 
estate was originally limited to A. for the life of B. 
and no longer, the remainder, which was limited in 
contingency to C. in fee, must necessarily wait the 
rq^ular expiration of the preceding estate, out of 
which, or alter which, it was limited. But here, on 
the contrary, the qualifying or determining expres- 
sions, forming no part of the original limitation, but 
being annexed thereto in the nature of a collateral 
or distinct proviso^ and by which the preceding estate 
is to be abridged, defeated, or nullified, it is evident 
that the estate, which is limited in contingency to C. 
in fee, may vest in possession before the period 
originally marked out for tiie expiration of the pre- 
ceding estate; and, con^uently, such limitation 
over is not a 4!ontingent remainder, but a distinct 
conditional limitation. The reason that every ** re- 1 
mainder " mudt be so limited as to wait for the deter- 
mination of the particular estate before it takes effect 
in possession, and cannot take effect in prejudice or 
exclusion of the preceding estate, is, that if such re- 
munder should be good, then would it give an entry 
to him who bad no right before, which would be 
against the express rule of law, "that an entry 
cannot be given to a stranger *' (see the Commentary 
on RichePs case, in the chapter upon Warranties, 
Co Litt. 377 b. et seq.) 

Contingencies and posnbUities^ amgning, — Again we, 
in the Commentaries, read that " contingencies and 
mere possibilities, though they may be released and 
devilled by v/ill, or may pass to the heir or executor, 
yet cannot (it has been said) be assigned to a 
Btranger, unlcid coupled with some present interest^ 
(2 B. C. 290). But, indcpendentiy of thus confound- 
ing contingencies and mere possibilities as if they 
were in pari raHone, winch they certainly arc not, 
there u here a great mistake; first, in describing 
mere possibilities to be such as may be released or 
devised by will, &c. ; and, secondly, in*^ supposing 



devisable possibilities to be incapable of being 
signed to a stranger. For, in the first place, there 
is this wide difference between contingencies (which 
import a present interest of which the future enjoy- 
ment i^ contingent) and mere possibilities (which 
import no such present interest) — ^namely, that the 
former may be released in certain cases, and are 
generally descendible and devisable : but not so the 
latter [see now the 8 & 9 Vic. c. 106, s. 6]. Sup- 
pose, for instance, lands are limited (by executory 
devise) to A. in fee, but if A. should die before the 
age of twenty-one, then to Cf in fee ; this is a kind 
of possibility or contingency which may be released 
or devised, or may pass to the heir or executor, 
because there is a present interest, although the ei^oy- 
ment of it is future and contingent. But where 
there is no such present interest, as the hope of 
succession which the heir has from his ancestor in 
general, this being but a mere or naked possibility, 
cannot be released or devised, &c. [As to wills, see 
1 Vic. c. 26, B. 3 ; also as to s. 33, that a peraonmay 
dispose, by will, of property bequeatbed to him by 
his father, &e., although he should die in the father^s 
lifetime; see Johnson v. Johnson, 13 Law Joum. 
Ch. 79 ; 8 Jur. 77. The 8 & 9 Vic. c. 106, does not 
extend to the hope of succession of an heir or next of 
kin.] 

Assignment of eontingencUs andposstbiiUksin eqidty, 
—Secondly, contingencies or possibilities, which may 
be released or devited, &c., are also assig^nable in 
equity upon the same principle ; for an assignment 
operates by way of agreement or contract, which 
the court connders as the engagement of the one to 
transfer and make good a right and interest to the 
other. As where A., possessed of a term of 1,000 
years, devised it to B. for fifty years, if she should so 
hng Uv€j and af^r her decease to C, and died ; and 
afterwards C. assigned to D. Now this was a good 
assignment, although the assignment of a possibility 
to a stranger. The same pomt was determined in 
the case of Theobald v. Duffay, in tiie House of 
Lords, March, 1729, 1730. 

Debt for freekold rsn<.— Agam, before the statutes 
8 Ann. c. 14, and 5 Geo. 3, c. 17, no action of debt 
was maintainable for the recovery of a fireehoM rent 
till after the lives ended; for which Biackstone 
assigns the following reason — namely, that " Uie law 
would not suffer a real u\jury to be remedied by an 
action that was merely personal " (3 Bl. Com. 232). 
But how comes it then that the aetion of debt was 
maintainable after the lives ended? The determina- 
tion of the lives could not alter the nature of the in- 
jury. Under the feudal system all lands, tenements, 
rents, conmions, and hereditaments, in fee simple, fee 
tail, or for term of life, were hold to be feudal property, 
and Mcrc consequently required to be recovered m 
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such by their proper feudal remedies. Our old law 
books call them, indifferently, feudal or real property, . 
and feudal or real actions ; personal actions, "which 
were not introduced till long afterwards, being only 
recurred to for the recovery of commercial, in con- 
tradistinction 'to feudal property, such as matters of 
mere contract, and things which were suffered to 
enure as such. It followed that no action of debt 
could be brought at the conuibn law for the recovery 
of a freehold rent till after the lives ended, or, in 
other words, as long as there was a continuing re- 
lation of lord and tenant. It was not because of the 
real nature of the injury (which necessarily remained * 
the same), but because of the feudal quality of the 
freehold^ or continuing relation of lord and tenant ; 
but otherwise it was after the lives ended, because the 
feudal relation was then become extinct ; and, there- 
fore, the rent arrear was suffered to enure as a debt 
incurred, and to.bte recovered, like any other debt, 
by a personal action, as a matter of mere contract 
between the parties. Before the statute 8 Ann. c. 
14, if A. had leased to B. for life, reserving a rent, 
he could noty by the common law, bring an actibn of 
d^bt for t&M rent. Why ? Because he had an' estate 
of freehold in the rent — viz., during the life of B. — 
and he could not assert his right to the arrears with- 
out asserting his right to the estate; and this he 
could not do in an action of so low a nature as an 
action ot debt. By the same rule, again, if A. had 
granted a rent-seek to B. for life, although, by the 
common law, B. could not distrain, nor (if he had no 
seisin) bring an assise, yet the law would rather 
leave him without remedy than suffer him to assert 
his right to an estate of freehold in an action of debt. 
But, upon the death of B. (the grantee), his exe- 
cutor might recover the arrears by action of debt, 
causd qitd suprh. And. so in the other case, where 
A. leased to B. for life, Ar might recover the arrears, 
by action of debt, upon the death of B. ; for, in both 
these cases, the estate of freehold in the rent was 
determined. 

Defeasance of feoffment— Executed and executory,-^ 
Again a defeasance of a feoffment, if made subse- 
quently, ' is void ; for which Blackstone assigns this 
reason — *^ that no subsequent secret revocation of a 
solemn conveyance, executed with livery of seisin, was 
allowed in those days of simplicity and truth " (2 Bl. 
Com. 827). But, according to this mode of reasoning, 
there should be no after-made defeasance allowed 
of a recognisance, or of a judgment, or of any other 
executory conveyance of record, which are all equally 
solemn with a feoffment. Lord Coke expressly tells 
us that there can be no after-made defeasance of a 
feoffinent, because it is an executed conveyance in 
contradistinction to those which are executory (Co. 
Litt. 204 a.). In the case of a feoilinent, the estate 



in the land is finally vested or executed in the feoffee, 
by the act of livery of seisin, at theiosfant it is made ; 
and, consequently, the feoffor can no otherwise have 
the land again, than by a reconveyance de novo. 
Quod semel factum est, non potest infectum reddi But 
otherwise it is, in the case of statutes, recognisances, 
obligations, judgments, and the like; for these 'are 
but executory, that is to say, they remain to be com- 
pleted by a further act still to be done — ^viz., the 
process of execution ; and, consequentiy, till that is 
had, they may, of course, be defeated or discharged 
at any time. And so it is of all other matters which 
are in their nature executory, such as rents, annuities, 
conditions, warranties, and so forth (Co. Litt. 386 b.). 
The distinction between executory and executed 
conveyance^ is a doctrine of very extensive applica- 
tion, and is highly important to be attended to in the 
construction, not only of legal, but also of equitable 
or trust estates. Thus, in the case of articles, or a 
will directing a conveyance, &c., the Court of Chan- 
cery will order the conveyance to be made in such 
manner as may best answer the intention of the par- 
ties, for these matters are purely executory in pro- 
spect of the assurances to be made afterwards, and 
because the completion of them is referred to a future 
conveyance or settlement, in contradistinction to those 
trusts in which no such executory medium is referred 
to, and which are, consequentiy, not equally open to the 
construction of a court of equity upon the circum- 
stances of intention. 



SUMMARY OF DECISIONS. 



BQUITY AND COITTEYANCING. 

ADMINISTRATION. — Unsatisfied covenants^ 
LidbiUty of executor — Legatees refanding'^Setting 
apart a portion of assets, — Thie old rule of courts of 
equity was to pay l^acies only upon the bond of the 
legatee to repay the amount, if debts should appear 
afterwards. But that practice has. been done away j 
the security of the creditor has certainly been 
diminished in consequence, but still he has his 
remedy by following the fund. Under the present 
practice of the court a creditor is excluded if he does 
not come in' under the advertisement (though still 
he has his remedy against the estate). Li>rd Cotten- 
ham, in Knatchbull v. Feamhead (3 Mvl. and Cr. 
126), said that, ^*when an executor passes his 
accounts in a court of equity he is discharged frt>m 
further liability, and the creditor is left to his 
remedy against the legatees ; but if he pays away 
the residue without passing his accounts, he ^oes .it 
at his own risk." Sir J. Wigi am, in Fletcher v. 
Stevenson (3 Hare, 3G0 ; 13 Law Joum. Ch, 202 ; 
8 Jur. 807), expressed the same opinion as to the 
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exemption of the executor from liability, wheu 
Acting mider the direction of the court, although 
under the special circumstances of the case, for the 
protection of the covenantee, he refused to order 
payment of the interest of a Aind in court to the 
legatee for life; and in Simmons v. BoUand (3 
Mer. 547), where Sir W. Grant reftised to order 
payment of the interest of a fund in court to a party 
entitled, observing that no decree that he could 
make would bind the covenantees or protect the 
executors against their demand, was not opposed to 
the principle he had laid down : that was not an 
administration suit, which made a material distinc- 
tion. He admitted that a decree taken incideutally 
in a suit would not bind a creditor ; it must be a 
decree made in an administration suit. Accordingly, 
in the following case, it was held that in an admin- 
istration suit, if the executor brings fully before tho 
notice of the court all covenants entered into by his 
testators remaining unsatisfied, he is personally 
exempt from all liability in respect of future breaches, 
and that it is unnecessary to set apart any part of the 
estate for his indemnity, and, consequently, that the 
estate may be distributed, the future creditor being 
left to his remedy against the legatee. Waller y, 
Barrett, 80 Law Tim. Rep. 216. 

BUILDING SOCIETY [vol. 3, p. 896].— 
Mortgage by borrowing member-^Bomis— Costs. — The 
case of Fleming v. Self (3 De Gex M. and G. 997) 
was followed by Vice-Chancellor Stuart, in the case 
presently mentioned (see also Archer v. Harrison, 
29 Law Tun. Rep. 71 ; 3 lAv Cbron. 8^6). It 
appeared that the plaintiff held four shares in a 
buildmg society, and on the SOtb of June, 1840, he 
became a borrowing member. In July, 1855, a 
bonus was declared. Before June, 1856, plaintiff 
gave notice of his intention to redeem. In July, 
1856, meetings were held, the plaintiff being present, 
at which redemption of the shares was proposed 
upon certain terms. Some members with whom the 
plaintiff had consulted, applied to redeem, and 
afterwards did redeem on the terms suggested at 
these meetings. Plaintiff, however, did not adopt 
these terms, but stood upon his previous rights. 
The defendants (the trustees) contended that the 
plaintiff was precluded from redeeming, except Jipon 
the terms- proposed at the meetings, and granted to 
the members who hod retired: Held, that the 
plaintiff was not bound by the terms' subsequently 
granted to the retiring members ; that there was no 
new agreement; and that he was entitled to the 
relief prayed. No order as to costs, but £25 
allowed to each party out of the funds of the society. 
Smith V. Pilkington, 30 Law Tim. Rep. 196. 

DEBTOR AND CREDITOR.— 7rtt*< deed- 
Judgment creditors^Subseqnent execxUion — Discretion 



[voL 1, p. XX.]. — ^In the case of trust deeds for the 
benefit of creditors, there is, irrespective of special 
circumstances, a certain time limited within which 
creditors may come in to execute them ; and any 
one who does not execute within that time is ex- 
cluded from the benefit of the trusts, unless the 
trustees think fit to allow him to come in at any 
subsequent time. There is, therefore, irrespective 
of any equity, a discretion in the trustees, notwith- 
standing the expiration of the period originally fixed, 
to allow any creditor to coma in at any time after 
that period. In the following case, it appeared that 
a trust deed was framed for the benefit of creditors, 
and a time was fixed within which a creditor must 
execute or be excluded, but an absolute discretion 
was given to the trustees. A judgment creditor 
refused for twenty-two years to execute by reason of 
his paramount claim : but the judgment toming out 
to be invalid, and a suit having in the meantime 
been instituted for carrying into effect the trusts of 
the deed, he petitioned in the suit to be allowed to 
come in, being willing to execute oil' the ground of 
the invalidity of the judgment being only now 
discovered, ^though he had never applied to the 
trustees. Petition refused with costs. Br^fndUng v. 
Plummer, 6 Week. Rep. 117. 

JUDGMENT CREDITOR.— Deerf of arrange" 
ment — Bankrupt Law ConsoUdaHan Act, sees. 211, 
2ia— i2«2tt^n.— By the 27th section of the Bankrupt 
Law* Consolidation Act, 12 k IS Vic. c 106, any 
registrar of the court is empowered to act fiir, and as 
the deputy of any commissioner, and to have and 
exercise idl powers vested in the court, except the 
power of commitment, the hearing of 4Uiy disputed 
adjudication, or respecting the allowance or suspensioii 
of any bankrupt's certificate ; bat by the 44th order 
of the 19th Oct., 1852, except in cases of emeiigem^, 
no registrar is to -sit or act for any c omm iBsi one r 
without the express request in writing of such or 
any other commissioner. A. filed a petition for a 
private arrangement with his creditors on 2l8t May, 
1856, and by an order of the eommisdoner for the 
district made on the same day protectioD wu 
granted until the 18th June then next On the 8nd 
June, 1866, the registrar of the court made another 
order, purporting to grant protection from process 
to the person and property of A. imtil the 9th June 
then next. This order for protection purported to 
be under a petition by A., presented on the Ist 
June. No petition, however, was presented by A. 
on the 1st June ; but the petition of the 2lBt May 
appeared to have been, on that day, allowed to be re- 
filed, and was indorsed accordingly. On the 5th June, 
1855, the plaintiff recovered and entored up judgment 
against A. for a debt and costs. In August, 1855, 
A., by deed, assigned certain specified knds and 
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property to trustees, for the benefit of certain 
creditors therein mentioned, among whom the 
plaintiff was included by name, but the plaintiff 
nerer executed the deed. The plaintiff now prayed 
for a declaration that his judgment was binding on 
the lands comprised in the deed: Held, that the 
plaintiff was entitled to the relief prayed. A pro- 
posal for an arrangement by a debtor under the 
Bankrupt Act must be regularly carried out, whereas 
the two orders in this case were inconsistent, and 
the second order irregular in the highest degree ; 
nor did the deed purport to convey all the property 
of the debtor, nor to be in trust for all the creditors : 
Held, further, though imnecessary for the decision 
of the present case, that upon the construction of 
sec. 218 of the Bankrupt Act, the execution of a 
deed of arrangement does not relate back to the 
date of filing the petition, or of the order of protec- 
tion, but takes effect firom the approval of the whole 
transaction by the commissioner. Southern v. Sidney^ 
80 Law Tim. Rep. 182. 

LEASES AND SALES OF SETTLED ES- 
TATES ACT lante, p. 48].— Caiwcn/ of itidum- 
hrancers. — ^If upon a petition presented under the 
19 & 20 Vic. c. 120, it is veiy difficult or impossible 
to obtain the consent of all the parties interested, the 
court will, under the 18th section, make an order in 
the absence of those parties, expressing in the order 
that it is subject to, and so as not to affect their 
rights. Re Legge, 6 Week. Rep. 20. 

LUNACY.— ParftYfo»—JMm(/tc(wn—2>itffc« Act, 
1850 — Lunacy Regulation Act, 1853.— The 3rd 
section of the Trustee Act, 1850, enacts *' that when 
any lunatic or person of unsound mmd shall be 
seised or possessed of any lands upon trust or by 
way of mortgage, it shall be lawful for the Lord 
Chancellor, intrusted by virtue of the Queen^s sign 
manual, with the care of the persons and estates Of luna- 
tics, to make an order that such lands be vested in such 
persons and in such manner and for such estate aa 
he shall direct** By the 80th section of .the same 
act it is enacted " that where any decree shall be 
made by any. court of equity for the specific per- 
formance of a contract concemiug any lands, or for 
the partition or excliange of any lands, or gene- 
rally where any such decree shall be made for the 
conveyance or assignment of any lands, either in 
cases arising out of the doctrine of election or other- 
wise, it shall be lawfiil for the said court to declare 
that any of the parties to the said suit wherein such 
decree is i|Uide are trustees of such land or any paft 
thereof within the meaning of this act.^' ' The 124th 
section of the Lunacy Regulation Act (the 16 & 17 
Vic. c. 70), enacts as follows : — " Where a lunatic 
is seised of or entitled to an undivided share of laud 
and it appears to the I^rd Chancellor intrusted as 



aforesaid to be for his benefit, and to be expedient 
that a sale of the land or part thereof, or a partition 
of the land, should be made ;^ and where a lunatic 
is seised or entitled to land, and it appears to the 
Lord Chancellor intrusted as aforesaid to be for 
his benefit, and to be expedient that an exchange 
thereof or part thereof for other land should -be 
made — ^the committee of the estate, in the name and 
on the behalf of the lunatic, under an order of the 
Lord Chancellor, intrusted as aforesaid, may concur 
with such other person in making such sale or 
partition, or may make such exchange and receive 
such monies for, equality, partition, or exchange, 
or otherwise in relation thereto, as the owner may 
direct." Li the following case, a bill for partition 
was filed against a lunatic tenant in tail of an un- 
divided share of certain lands, -and she appeared as 
a defendant by her committee.* The Vice-chancellor 
decreed a partition, and made an order in accordance 
with the Trustee Act, 1850, declaring the lunatic 
a trustee of certain of the hereditaments. The 
Lords Justices made an order in the lunacy and under 
the Trustee Act, directing the decree of the Vice- 
Chancellor to be carried into effect, and a conveyance 
to be executed by the committee. Whether the 
decree could have been carried into effect under the 
Trustee Act alone — qucere. Re Bloomar, 6 Week, 
Rep. 178. 

MARRIAGE [ante, p. 2i4'],— Deceased wife's 
sister — International law — Comitas gentium — 6 ^ 6 
Wm, 4, c. 64.— By the 6 & 6 WUl. 4, c. 64, s. 2, it 
is enacted ** that all marriages which shall hereafter 
be celebrated between persons within the prohibited 
di^^es of consanguinity or affinity shall be abso- 
lutely null and void to all intents and purposes 
whatsoever.'* This is the act under which the mar- 
riage of a man with the sister of his deceased wife is 
prohibited, . and on which the question has been 
raised, whether it extends to such a marriage cele- 
brated in a country where such marriages arc legal. 
B., by his first wife C, who died in 1847, had one 
son and one daughter. Li 1851 he, being then a 
domiciled English subject, intermarried in Denmark 
with E.y the sister of his deceased wife (such mar- 
riage b^ing valid according to the lex loci contractus)^ 
by whoml h6 had one son and two daughters. By 
his will dated in 1856, he gave all his real and 
personal estate among the children of his two mar- 
vbges in certain proportions. Both B. and £. died 
in 1855, aud the son of their marriage in 1867. 
Upon the question as to whether the share of the 
latter in B.'b estate went as to the realty, to B.'s son 
by his first marriage, and as to the personalty among 
all B.'s children equally, or whether such share, 
lK)tli of realty and personal^-, passed to the Crown by 
reason of tlio invalidity of B.'s second marriage, and 
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consequent illegitimacy of the isBae: Held, per 
CresBwell,^ J., sitting with Stuart, Y. C. (the Vice- 
chancellor reserving his judgment) that the second 
marriage was invalid, and the issue consequently 
illegitimate. Brook v. Brook^ 6 Week. Rep. 110; 
ante, p. 244. 

MORTGAGE.— Prtar£<^— Negligence-^Possessian 
of tUle-deedg — 13 EUz. c. 5. — ^A person taking a legal 
mortgage without the title-d^s, is not thereby 
postponed to a subsequent mortgagee without notice, 
but with the deeds, unlesa the first mortgagee has 
been guilty of fraud or gross negligence. Biit if the 
deeds were left with" the mortgagor to ekiable him to 
raise another sum to take precedenceof the mort- 
gage debt of the party so leaving them, he will be 
postponed to any subsequent mortgagee, even 
though his mortgage may not have been within the 
understanding between him and the mortgagor. 
Perry v. AUwood, 6 Week. Rep. 204. 

PARTNERSHIP.— /2ec«ii;cr and manager— Coal 
mines-^Contributian of ctipitaL — The court will not . 
in general appoint a receiver or manager of a part- 
nership at the instance of some only of the partners 
in a suit in which a dissolution is not prayed ; but it 
is otherwise whei^ a dissolution is asked for by the 
bill. By thd deed of partnership of a colliery it was 
amongst other things pnyvided, that if additional 
capital should be required to carry on the works, it 
should be contributed in proporlicm to the shares 
which each partner had in the partnership. The 
working of the mine had been unsuccessful, and it 
required further capital to carry on the works. A 
notice to the bankers had been given by one of the 
partners, that he should not hold himself liable for 
any further advances to be made by them on account 
of the partncfi^hip, and he refused to contribute any 
further capital stipulated by the copartnership deed. 
On bill filed by some of the other partners praying 
for the usual account to be taken, and for a receiver 
and manager to conduct the concerns of the partner- 
ship, and for a dissolution if necessary : Held, on 
motion, that the plaintifis were entitled to a receiver 
ancT manager until the hearing. Marsden v. KayCy 
SO Law Tim. 197. 

TRUST.— 5reacA of trust—Costs of trustee—- 
Specialty debt— 19 (r 20 Vice. 97, s, 6.— It is gene- 
rally true that where a trustee executes the trust 
deed, and afterwards commits a breach of trust, such 
breach of trust gives rise to a specialty debt. With 
regard to the rights of a surety, the i&w laid down 
in Copis V. Middleton (Turn, and R. 224; 8. C. 
2 Law Joum. Ch. 82) is repealed by the 19 & 20 Vic. 
c. 97, s. 5, which makes a surety who discharges 
the liability entitled to the assignment of all the 
securities held by the creditor. A. and B. were 
trustees of a settlement, and a breach of trust was 



committed, B. being the guilty party. The trust 
ftmd was ultimately restored, and A.*8 costs were 
directed to be paid out of B.*s estate : Held, that 
these costs were not a specialty debt as against B.'8 
estate. A. paid the sum on account of his eoBts, 
afler the passing of the 19 & 20 Vic. e. 97, and it 
was held that the sum was paid in the character of 
surety, and therefore that, under the 5th.8ecti<>n of 
that act, he was entitled to claim as a specialty 
creditor on account of it. Lockkart y. RdUy, 27 Law 
Journ. Ch. 54. 

TBXJ^TESt.— Negligence— Trustee made permmaOy 
liahlefor neglect to comply toi/A order of court — FaUurt 
of hanker, — ^Where a trustee, after lie had been di»- 
diarged from his trusteeship by a decree of the 
court, and after new trustees had been appointed^ 
and he had been ordered to pay over the balance of 
the trust moneys then in his hands to the new 
trustees, subject to his retaining thereout his costs 
when taxed, kept the trust monejrB at his owq bank 
for some time after the costs had been taixed and 
ascertained, and the bank failed—^he trustee was 
held personally liable to make good the loes which 
had accrued to the trust estate by reason -of the 
failure of the bank. Lunham v. Bhmddl^ 6 Week. 
Rep. 49. 

ANSWER. — AtUukment far want of answer- 
Service of interrogatories — Evidence. — ^An indorsed 
memorandum of service iu the handwriting of a deik 
of the plaintiff's attorney (the writer being abroad), 
coupled with an affidavit by another clerk that the 
defendant's solicitor had admitted to him Terbally 
the service of interrogatories: Held, sufficient to 
justify the court in ordering an attachment to issue 
against the defendant for want of answer. SideboUam 
V. Adkins, 6 Week. Rep. 97. 

DISMISSING BILL.— Ifo/toa to dismiss— In- 
junctiofh^-Order to stand over. — ^A motion for an 
injunction had been ordered, on the last day of July, 
1856, to stand over, with liberty to take proceedings 
at law. In August the plahitifib brought their 
action. On the 8th October the defendiant's answer 
was put in. The plaintifis had taken no step since. 
On motion, pursuant to notice in August, the court 
dismissed the bill with costs, notwithstanding the 
order to stand over. Baker y. M^Clellan, 80 Law 
Tim. Rep. 230. 

ISSUE.— i%fec« to try— Creditors' suit— Substitu- 
tion of other creditors as plaintiffs. — In a creditors* 
suit, leave was given to the plaintiff to try an issue 
as to the sanity of the debtor at a particular time. 
The plaintiff subsequently declined to try the issue, 
and upon the iqpplication of other creditors they 
were permitted to be substituted for him, upon 
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giving security for the costs of the trial. Elliott 
Y. ince, 27 Law Joam. Cb. 51. 

PARTIES TO SUITS.— Cost-hook mining com- 
pany — Simple partnership — AU partners necessary 
parties to suit, — Where one shareholder of an in- 
corporated company files a bill calling upon a coart 
of equity to decide, as between him and his co- 
partners, what is his liability as partner, as this 
involYes the taking of the accounts of the partner- 
ship, all the partners, however niunerons, must be 
made parties to the suit A shareholder in a cost- 
book mining company filed his bill against -the 
managing committee, and against a creditor of the 
company, to restrain an action at law brought 
against him by the creditor at the instigation of the 
managing committee. The bill also asked for an 
account as to the amount of the plalntifTs liability 
to the company. The Court of Chancery grant^ 
an injunction to restrain the action by the creditor, 
but dismissed the bill as against the managingf com- 
mittee, on the ground that, as the company was a 
simple partnership, formed under no act of Parlia- 
ment, it was necessary, in order to have an account, 
that all the members should be made parties to the 
bill. Sibley v. Minton^ 27 Law Joum. Ch. 63. 

PARTIES TO SVJT.—Trustees^Hearing of cause 
in absence of—Trustee Act, 1860, «. 49 — Absent trustee, 
— By the 18 & 14 Vic. c. 60, where in any suit it is 
made to, appear to the court by affidavit that a 
defendant being a trustee cannot be found to be 
served with process, a decree may be made in the 
same manner as if the trustee had been served vifith 
process, and had i^peared and filed his answer, and 
had also appeared by counsel at the hearing. In 
the following case, the court directed a cause to be, 
certified as fit for hearing, although one of the 
defendants, a trustee, who could not be found,, had 
not entered an appearance. Westhead v. Sale, 6 
Week. Rep. 52. 

PRODUCTIOJ? OF DOCUMESTS.r-Parftier. 
skip — Scheduled documents— Relating exclusively to 
defendants title. — ^Where a defendant schedules 
certain documents to his answer, but refuses to 
produce them, on the ground that they relate ex- 
clusively to his title, do not support the plaintiff^s 
cose, nor tend to defeat his own ; if the documents 
may be important in determining the question at 
issue in the suit, they must be produced. Cheenwood 
V. Greenwood, 6 Week. Rep. 119. 

REVIVOR [vol. 2, p. 800].— Orcfer to revive-^ 
15 {r 1^ y^' ^' ®^- «• 62.— By the 16 & 16 Vic. c. 
86, s. 62, in the event of the abatement of a suit, an 
order of couiw to revive may be obtained, and is to 
have the same effect as a bill of revivor would have 
had. However, in the following case -it was held 
that, where it would have been necessary under the 



old practice to have filed a supplemental bill in the 
nature of an original bill, a mere order to revive, 
under the above provision of the 16 & 16 Vic. c. 86, 
s. 62, is not sufficient, but a bill must be filed. 
Cresswell v. Bateman, 6 Week. Rep. 206. 

Note. — On a renewal of the application in the 
above caise, the judge, Y. C. Eindersley, held that 
a common order to revive, under the 16 & 16 Vic. 
c. 86, is sufficient, though fi>rmerly a supplemental 
bill in the nature of an original bill would have 
been requisite. OressweU ▼. Bateman, 6 Week. Rep. 
220. 

SECURTTT FOR COSTS [vol. 8, pp. 98, 12S, 
297, SIS].— Misdescriptunt— Next friend of infant 
[vol. 3, p. 890].- The next friend of infimt plaintiff 
described himself as of a eertain address, ^* deik.'* 
From inquiries made upon the spot, it appeared 
that he was in occupation of the house mentioned 
in the description, but was a letter-carrier in the 
Greneral Post-office. Motion by the defendant to 
compel this nextlfiriend to give security for costs on 
the ground of misdescription, refhsed with eosta. 
Watts V. KeOy, 6 Week. Rep. 206. 

ATTORNEY ASD CLIENT.— iVc^^mw — 
Omission to rtfer — SrJ section of the Common Law 
Procedure Act, 1854 [onls, pp. 27, 93"}— -Construction 
of duit section [set out, 1 Law Chnm. p. 167]. — 
After the writ in an action upon a bond to secure 
£1,000 had been served, the defendant wrote a letter 
stating that he had paid £430 over and above all 
interest which he was liable to pay, and that he was 
ready to pay the balance, £670. After receipt of 
this, the attorney for the plaintiff delivered the 
declaration, to which the defendant pleaded pay- 
ment. When the cause was in the paper for trial, a 
judge*s order was taken, by consent, for a reference 
to the master, who afterwards made his allocatur in 
the plaintiff's fitvour for £741 2s. 6d. with costs. 
The defendant became bankrupt between the receipt 
of the letter and the making of the allocatur: 
Held, an action bemg brought by the attorney for 
his bill of costs, and a cross action for negligence 
(Lord Campbell, C. J., differing in opinion), that 
tiiere was no negligence on the part of the attorney, 
in his not applying, after the receipt of the letter, 
for an order to refer the case to arbitration, under 
the 8rd section of the Common Law Procedure Act, 
1864. Semble, per Wightman, J., and Erie, J., that 
an application in such a case would not be within 
the section. Chapman v. Van ToU, 27 Law Joum. 
Q. B. 1. 

ATTORNEY AND CUENT.— AuAoriiy to 
compromise [ante, p. 228] — Agreement as to costs. — 
If an attorney have express authority from his client 
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to oompromise the case only on condition of securing 
for him a certain net som, that (coupled with the 
fact that he afterwards compromised, the suit on pay- 
ment of a larger sum, and professed to have com- 
promised it in pursuance of that authority) may. be 
evidence of an agreement upon his part to accept the 
surplus of the money paid over the amount of the 
net sum hi» client expected to receive) in satisfaction 
of his costs, not only as between party and party, but 
between attorney and client. Churchyard v. Watldtu^ 
27 Law Joum. Ex. 18. 

BILL OF SALE. — Asngnment for heneJU of crC' 
ditort—Regiitrationr— 17 j* 18 Vic, c. 66.— The fol- 
lowing is an Irish decision, of some importance, on 
the Irish Bills of Sale Act, which act is similar to the 
English one. A., being indebted to several persons, 
executed a deed, whereby he conveyed aU his effects 
to B. as a trustee for himself and the other creditors, 
for sale, and out of the proceeds to pay, rateably, 
«« the parties hereto who shall execute these presents, 
within ,one calendar month from the date hereof:*' 
Held, that such being an assignment for the benefit 
of all the creditors of the party making such assign- 
ment, it did not come within the provisions of 17 & 
18 Vic. c. 66, and consequently did not require 
registration. Ashfurd v. Tuite, 30 Law. Tim. Bep. 
222. 

BILLS OF EXCHANGE.— 18 J- 19 Vic, c. 67— 
Summary remedy — Affidavit for leave to appear and 
defend [vol. 3, pp. 99, 306].— Under the Bills of 
Exchange Act, 18 & 19 Vic. c. 67, the affidavit for 
leave to appear and defend need not disclose the 
defence with certainty necessary in a plea ; but it is 
enough if it discloses reasonable and plausible 
grounds for supposing that there is l defence. 
Where (the action being by drawer against acceptor) 
the affidavit stated that the bill had been accepted 
for the price of coals supplied to a company, of which 
the defendant was manager, and the business of 
which had since been transferred to another com- 
pany, who had agreed to pay the plaintiff for the 
coals; and that the plaintiff had re-invoiced the 
coals to the latter company, and had told the defend- 
ant that they would pay, and that he should look to 
them, and not to the defendant for payment,-7-the 
Court of Exchequer thought it sufficient, and 
allowed the defendant to defend the action ; it being 
reasonably probable that there might upon the facts 
be a defence either on the ground of exoneration 
from the acceptance of the substituted liability of 
third parties, although an agreement with the 
pluntiff was not definitely stated, but only evidence 
of it. Clay v. Turley, 27 Law Joum. Ex. 2. 

BOROUGH-ENGLISH [vol. 3, pp. 66—58].— 
Custom of descent in manor — Entries upon roU^ how 
far evidence of custoiA — Claim by youngest son of 



youngest brother of great grandfather (the purchaser) 
ofpers(m last seised—Borotigh-Engli^r-^ ^ 4 WiU. 4, 
c. 106. — We have before (vol. 3, p. 66) noticed the 
decision of the Court of Exchequer in Muggleton v. 
Bamett, as to descents of borough-English lands 
not extending to the youngest brother. This ded- 
rion has been affirmed by the miyority of the Ck)iirt 
of Exchequer Chamber. The principal case relied 
on was (as in the court below) Denn v. Spray (1 
T. R. 466), which was said to be a direct authority 
against the plaintiff. It was there held by the 
Court of Queen's Bench, in a considered judgpient, 
that proof by the custom of a manor that copyhold 
lands descended to eldest daughters, and if no 
daughters, then to the eldest sister, was no evidence 
to extend the custom to the eldest niece, or other 
collateral. It was said, in the judgment in that case, 
that custom being of the very essence of copyhold, 
if the custom be silent, the conunon law must re- 
gulate the course of descent. In Doe v. Sisson (12 
East, 62), it was held, that reputation was evidence 
to go to the jury of an extended custom of descent 
to coUaterab, though no evidence was given of actual 
instances in which such extended custom had been 
acted upon. The decision of the majority of the 
judges in the Exchequer Chamber proceeded on the 
ground that the authorities established the rule, that' 
proof of a custom of descent, contrary to the coune 
of the common law, prevailing in a nearer degree of 
consanguinity, is no proof that such custom extends 
to a more remote degree. The action was one of 
ejectment for copyhold premises, and the plaintiff 
claimed as heir-at-law, according to the custom of 
the manor, upon the death, in 1864, of B. B., the 
person last seised. E. M. purchased the premises 
in 1772, and upon his death, in 1812, they descended 
to his two infant grand-daughters as coparceners; 
one of these died unmarried, and was succeeded in 
her moiety by her sister, who, in 1836, married the 
defendant. Upon the death of the married sister in 
1838, the premises descended to B. B., the only 
child of the marriage ; and on his death, in 1864, the 
lineal descendants of E. M. (the great grandftlher 
of B. B.), became extinct. The plaintiff was the 
youngest son of the youngest brother of E. M., the 
great grandfather (the purchaser) of B. B., the 
person last seised. In support of the plaintiff's title, 
according to the custom, it was proved that the 
lands in the ipanor descended lineally to the youngest 
json of the person last seised ad infinitum^ and if no 
son, tp the daughters as coparceners ; if no lineal 
heirs, then to the youngest brother of the person 
last seised, and to the youngest son of such youngest 
brother ; and if the youngest brother died without 
issue, to the next youngest brother; and if no 
brother, then among tiie sisters as coparceners. This 
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custom was proved by numerous entries upon the 
rolls of \he manor from 1648 downwards. There 
was no customary or formal record of the. custom, 
nor any evidence of reputation even that the custom 
extended to collaterals further than might be inferred 
from the entries themselves in the particular instances. 
Amongst such instances, there was one entry of 
descent and admission of the youngest son of an 
unde of the person last seised, and one entry of 
descent and admission of the youngest sons res- 
pectively of two sisters, heirs parceners of the person 
last seised ; but there was no instance on the rolls 
in which the custom had been extended to more 
remote relations : Held, by the minority of the court 
(affirming the judgment of the Exchequer), that the 
evidence afforded by the entries above mentioned 
was insufficient to prove that the custom of descent 
extended to so remote a collateral relation of the 
person last seised as the plaintiff, and that \S^ was 
not entitled to recover. MuggleUm v. Bameti^ 6 
Week. Rep. 182. 

BILL OF EXCHANGE.— /fi(2orMm<fi< hy ac- 
ceptor—LiabUky [First Book, 211].— To an action 
on a bOl of exchange by the indorsee, the defendant 
pleaded that the indorser was both drawee and 
acceptor: Held, on demurrer, that such defence 
constituted no answer to the action, as nothing but 
payment at maturity will discharge either drawee or 
acceptor. Dowling v. Mangan^ 80 Law Tim. Rep. 
202. 

CONTRACT.— Varying hy parol emdem»-^Custom 
of trade — How far admissible to vary wriiten agree- 
ment — Surprise. — ^The principle of law is plain, that, 
where an agreement is silent as to the matter in 
controversy, it is competent for any party to show 
the existence of a custom in the class of persons 
whom that contract affects : attaching an incident to 
the contract, but not importing a termi into it. 
Whether such a custom reslly do exist, if a question 
offset ; and, if nothing appear to the contrary, the 
parties will be taken to have acted in conformity 
with the custom. The leading case upon this subject 
ii that of Hutton v. Warren, in which Parke, B., 
reviews the authorities. The question rerj fre- 
quently turns upon ambiguity in the terms of the 
contract. In the following case, it appeared that the 
owner of premises, which had, for many years, been 
used as a public-house, entered into a written agree- 
ment with the tenant, a licensed vintner, to the effect 
that the rent reserved should be ** a weekly rent,*' 
and " payable weekly.** The rent had always been 
payable weekjly, independently of the contract : but 
the tenant paid his license annuaUy, in the usual 
way of trade. The tenant having assigned his in- 
terest, an ejectment on the title was brought against 
himself and his assignee, the tenant in possession : 



Held, that evidence was admissible to prove a 
custom in the trade of licensed vintners, according to 
which, the tenant, paying license, is deemed to have 
a yearly tenure, although the rent reserved be pay- 
able weekly. Lundy v. ReiUyy 80 Law Hm. Rep. 228 . 
CONTRACT.— For sale of goods in possession of 
ihird party-^Distinction between sale of delivery order 
and sale of goods — Condition for delivery withm a 
reasonable time. — Where there is a contnbt for the 
sale of goods, although described as lying in the 
possession of wharfingers, carriers, &c., subject to 
their lien for changes, yet there is an implied under- 
taking on the part of the seller that they shall be 
delivered to the purchaser, on his application, within 
a reasonable time, and readiness to pay the charges 
tiiereon ; and if, upon such application, the delivery 
is refused, the seller will be liable for damages to the 
purchaser. Buddie v. Oreen^ 27 Law Joum. Ex. 
83. 

CONTRACT.— De&Wy as an escrow [vol. 8, p. 
d02] — Letters accompanying signature — Construction 
of a question for the court, — ^Although, in general, 
the question whether a contract has been executed 
only as an escrow is for the jury, because it generally 
depends on &cts proved by oral evidence (as inPym 
V. Campbell, 25 Law Joum. Qu. Ben. 277), yet 
where the evidence is in writing, as where the con- 
tract, signed by one party (even after signature by 
the agent of Uie other), is sent inclosed in, or is 
accompanied by, a letter explaining that it is only 
signed on condition of sometiiing being done. As, 
for 'Example, a counterpart being executed by the 
other party, the construction of such evidence is for 
the judge. And, held (dubitante Bramwell, B.), 
that such evidence was sufficient to show that the 
contract was signed, and sent only as an escrow, to 
take effect after the condition was performed. 
Fumess v. Meek^ 27 Law Joum. Ex. 84, 

DISTRESS.— For rates-^Distraining a second time 
for ihe same rates. — Jn Dawson v. Cropp (1 C. 
B. 96), it was decided that trover would lie against 
a landlord who made a second distress Ibt the same 
rent when he might have taken a suffidluit distress 
at first, but he voluntarily abandoned it. But a second 
distress may be made if the first has been rendered 
useless by the conduct of the defendant. Thus, a 
distress having been levied, and a sale effected of 
the goods, the party distrained upon interfered, and lo 
prevented the removid of the goods, and the buyer 
therefbre repudiated the purchase ; it was held, that 
a second distress might, under the circumstances, be 
lawfblly made for the amount of the same rate. Lee 
V. Cook, 80 Law Tim. Rep. 169. 

EXECUTION.— CW^orfy at ihe suit of pMnHff-^' 
Discharge by the plaintiff's attorney — Satisfaction of a 
debt, — ^Where a writ of ea, sa, is countermanded by 
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the plaintiff's attorney, before any arrest of the de- 
fendant, his arrest under the writs of other parties 
does not make him in custody at the suit of the 
first plaintiff; and a discharge by such plaintiff's 
attorney firom such custody is no discharge of the 
debt. The Ndtional Assurance Company y. Best^ 27 
Law Joum. Ex. 19. 

EXECUTION CREDITOR.— /fi/c»yfcader— 19 
a- 20 yic. c. 97 [8 L. Ch. 88—92, 210^— Retrospec- 
the operation — Goods bound — Delivery of writ without 
notice — Subsequent sale void as against the judgment 
creditor.—The statute 19 & 20 Vic. c. 97 (yol. 8, pp. 
88 — ^92), has no retrospective operation, and does 
not affect rights existing at the time of its passing. 
Where it appeared, on an interpleader issue, that 
the plaintiff, the claimant, had purchased chattels 
from the execution debtor after a writ of ^ fa, 
against the seller had been deliyered to the dieriff, 
and that the statute passed before the purchase, but 
after the delivery of the Writ, — ^it was held, that, 
even assuming that the plaintiff had not had any 
notice of the writ at the time of the purchase, &c., 
the chattels at the time' the statute passed were 
already bound by delivery of the writ. Qtuertf, 
whether notice of a writ, without notice of its 
amount, is sufficient. WiUiams ▼. Smithy 26 Law 
Joum. Ex. 871. 

GUARANTEE [vol. 2, p. S'],-'Auihority to pay 
further advances — Construction of — ^The maxim verba 
fortius accipiuntur contra proferentem applies to the 
case of a guarantee (Mason y. Fritchard, 12 East, 
227), and the principle there laid down was approved 
of and acted on in Mayer y. Isaacs (7 Law Joum. 
Ex. 225), expressly disapproving of the dedsion in 
Nicholson y. Paget (1 Cr. and M. 48), in which a 
contrary . principle was acted on. Defendant, being 
agent to receive rents for A., undertook, upon A. 
giving him an authority to do so, to repay the plain- 
tiff, out of the first money received on A.*s account, 
anything the plaintiff might be pleased to advance to 
A. A gaye the defendant this authority : *^ Please 
to pay (the plaintiff) the sum of £20 by four instal- 
ments — namely, £5 each quarter — from my estate, 
commencing from the 29th September, 1852, until 
September, 1853 ; and should any money be owing 
by me to her after that time, please to pay same 
way as above:" Held, that the authority was not 
confined to the payment of the £20, but authorised 
the payment of further advances made by the plain- 
tiff to A. Horlor v. Carpenter^ 27 Law Joum. C. 
P. 1. 

HUSBAND AND WIFE \_ante, p. 231].— De€d 
of separation — Covenant for separate provision of 
wife — Reconciliation and renewal of cohabitation, — 
The following case recognises the 'validity of an 
allowance by a husband to his ¥dfc, arising out of a 



separation, and shows how to firame such a provision 
so that a subsequent cohabitation shaU not cause the 
cesser of the allowance : — ^A husband, by a deed of 
separation, covenanted that, by way of provision for 
his wife, he would pay to the trustee during her life 
lOs. weekly, with- a proviso that, in case the husband 
and wife should at any time thereafter yoluntarily 
and mutually consent, by any writing under both 
their hands, attested, &c., to legally cohabit and 
live together, and so cohabit as man and wife for the 
space of one calendar month, the said deed should 
be thenceforth void ; subsequently, th& husband and 
wife, without any deed or writing under their hands, 
for a short time cohabited together : Held, that the 
deed was valid ; that it was a post-nuptial settiement 
made by the husband upon his wife, and was not 
avoided by the cohabitation in question. RandaU v. 
Gould, 30 Law Tim. Bep. 198 ; 6 Week. Bep. 108. 

LANDLORD AND TENANT [ante, pp. 232, 
233]. — Eviction, wJuit amounts to [First Book, p. 
145 \ ante, p. 232] — Molestation and disturbance, — 
Land is mortgaged, and subsequentiy is let to a 
tenant who is not aware of the mortgage until he 
receives notice of it from the mortgagee. The 
tenant being advised that he cannot resist the 
mortgagee's claim, goes out and aUows the mort- 
gagee to take possession. This amounts to an evic- 
tion (per Willes, J.). At aU events, it is a molesta- 
tion and disturbance. Cctrpenter y. Parker^ 6 
Week. Rep. 98. 

LIFE INSURANCE.— PoynwiU of premium-^ 
Estoppel by conduct. — The case of Salvin y. James 
(6 East, 571) was preceded by the case of Tarleton 
v. Stainforth (S I'erm. Rep. 695), which was an 
action on a policy aj^inst fire. The policy was 
subject to certain articles, one of which was that the. 
assured *^ shall pay the premium to the next quarter 
day, and for one year more at least, and shall, so 
long as the managers agree to accept the same, make 
all future payments annually, within fifteen days 
after the day limited for their respective policies, 
upon forfeiture of the benefit thereof; and no insur- 
ance is to take place until the premium be actually 
paid by the assured.*' A loss by fire happened within 
fifteen days after the expiration of the time for 
which the policy was effected. The premium for 
renewal had not then been paid, but was tendered 
vnthin the fifteen days. The court held that the 
policy was void, for that two things were necessary 
in order to keep it alive — the payment of the pre- 
mium, and the acceptance of it by the managers. 
After that decision, an advertisement was published 
by the managers of the Sun Fire Office, and was 
never afterwards retracted. It was as follows: — 
** The managers of this office do hereby inform the 
public that all persons insured in this office by poli- 
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des taken out for one year or for a longer term, aire, 
and always have been, considered by the* managers 
as insured for iifleen days beyond the time of the 
expiration of their policies ; bnt that allowance of 
fifteen days does not extend to policies for shorter 
periods, which cease at six o'clock in the evening of 
the day of the expiration of the time mentioned in 
the notices." Salvin and others,* on the 11th of 
November, 1802, caused to be effected, in the Sim 
Fire Office, a policy for £8,000 on their cotton mill, 
and from the 11th of November, 1802, to the 25th 
December, 1803. In November, 1803, the mana- 
gers gave notice that from and after the 25th of 
December, 1803, they would not continue the insur- 
ance without an increased premium, which Salvin 
and others refused to pay. On the 7th of January, 
1804, being within fifteen days from the expiration 
of the time mentioned in the policy, the premises 
were consumed by an accidental fire ; and on the 8th, 
Salvin and Company tendered the increase pre- 
mium which had been demanded by the office. This 
was refused, and an action wto commenced against 
the office on the policy. The declaration averred 
that, in consideration, &c., the defendants undertook 
and promised the plaintiffs that their property should 
be considered by the managers as insured for fifteen 
days beyond the time of the expiration of the policy, 
and that within the fifteen days a loss by fire hap- 
pened. YleAnon assumpsit. The policy, when pro- 
duced at the trial, contained a reference to the 
printed proposals, the third of which was as follows : 
— " On bespeaking policies, all persons are to make 
a deposit for the policy, stamps, duty, &c., and shall 
pay the premium to the next quarter-day, and from 
thence for one year more at least ; and shall, as long 
as the managers agree to accept' the same, make all 
future payments annually at the said office within' 
fifteen days after the. day limited by their respective 
policies, upon forfeiture of the benefit thereof, and 
no insurance was to take place tiU the premium be 
actually p^id by the insured." A spedal case was 
stated for the opinion of the court, and on the argu-. 
ment the decision in Tarleton v. Stainforth was not 
questioned ; but it was contended that the policy in 
this case must be construed by the advertisement, 
and that the property was protected by the original 
policy for fifteen days after the expiration of the 
year. Lord EUenborough and the court held that 
the third article must be considered as corrected by 
the advertisement, for that both could not stand 
together ; that the result was, that the latter part 
of that article must be considered as applicable to 
the first ye^ only, and that the option of the mana- 
gers to continue the policy or not must be exercised 
before the expiration of the current year ; that if 
the option to discontinue the policy had not been so 



exercised, the property would have been protected 
during the fifteen days ; but that, it having been so 
exercised, the policy ceased on the expiration of the 
year, and the plaintiffs could not recover. In the 
following case, it appeared that W. W. Simpson had 
effected an insurance against death or injury by acci- 
dent with the defendants, the premium on which 
was payable on the 22nd of January in each year. 
The insured was ii^jured, and died on the first of 
February, 1856. The premium due on the 22nd 
January preceding was then unpaid. The policy 
was, on the 4th, forwtoded by the executors to their 
solicitor; who, on the same day, wrote to the defen- 
dants announcing the death. On the ensuing day 
the secretary of the company wrote in reply, trans- 
mitting a fi)rm to be filled up in the ordinary way, 
and notifying the necessity for the certificate of a 
medical man of the cause of death. That letter was 
silent as to the premium due on the 22nd not having 
been paid, it being then unknown to the secretary 
and die defendants, as it was to the plaintifis and 
iheir solicitor, that it had not been paid. The 
secretary, on the 7th, learning ftt>m an agent of the 
company that it had not been paid, on the ISth the 
directors resolved to repudiate the daim on the 
ground that the premium had not been paid within 
twenty-one days, and the secretary communicwted 
that to the plaintifb. The plaintifis commenced an 
action against the defendants, and in their declars- 
tion averred that the policy continued in force at the 
time of the death of the insured, and that, while it 
continued in force, he met with an accident which, 
within three months after its occurrence, and within 
twenty-one days after the 22nd of January, 1856, 
caused his death* The defendants pleaded that, 
before the accident and death, one; of the premiums 
became due, and remained unpaid for twenty-one 
days, whereby the policy became void. Replication 
that the defendants ought not to be admitted to 
plead the ^first plea, because, from the time of the 
death of the insured, until the expiration of twenty-one 
days, the plaintifis were in communication with the 
defendants on the subject of the policy, and the 
death, and of the daim against the company ; and 
that in the course of such communications, the de- 
fendants wilfully caused the plaintiffs to believe that 
the policy was in~ full force ; and that they, the 
plaintiffs, had no means of ascertaining firom any 
documents in their possession whether the premium 
had been paid or not. The policy declared that if 
the assured should suffer ii\jury firom any acddent on 
or before the 22nd of January, 1852, and subsequent 
thereto during the continuance of the policy, pro- 
vided he, the insured, on or before, or within, 
twenty-one daj'S after the 22nd of January, 1852, 
and on or before, or mthin, twenty-one days after 
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the 22nd of Jannaiy in every succeeding year, bo 
long as ^tlie*acting directon shonld accept the same, 
pay, or cause to be paid to the said company, the 
annual premium of £12,!Hhen, subject as therein or 
in the^indorsement thereon was mentioned or referred 
to, the 'subscribed capital should be liable, &c. The 
first condition ]^wa8 as follows : — ** Hie premium on 
this policy is to be paid within twenty-one days from 
the day on which the same shall first accrue or 
become due ; and provided the same be from time 
to time paid within such spaqe of twenty-one days, 
this policy shall not be void notwithstanding the 
happening before the expiration of such space of 
twenty-one daysjof the event, or events, upon the 
happening fwhereof the 'amount •secured by this 
policy shall become payable.** Second condition: — 
*< If the premium on the policy be unpaid for the 
space of twenty-one days, the policy is to become 
void.** Fourth condition : — '""In eyery case where a 
new premium shall become payable, the directors 
shall be at liberty to terminkte the risk by refusing 
to accept such^premium :** Held, first, that if the 
plaintiffii had tendered the premium after the death 
of the insured, and within twenty-one days of the 
22nd of January, the directors were not bound to 
accept it Secondly, if that were not so, the policy 
under the second condition was absolutely void, the 
premium not having been paid within twenty-one 
days, and the defendants not having, by their wofds 
and conduct, wilfrdly caused the plaintiflfs to believe 
that the policy was in full force : Held, also, that 
neither the plamtiffs nor the assured, had he been 
alive, would have had an absolute right to keep 
the policy alive by payment or tender of the pre- 
mium within twenty-one days. Simpson v. The 
Accidental Death Insurance Company^ 80 Law Tim. 

Bep. 31. 

LIFE INSUllANCE.— /nterert— Poficy made for 
the benefit of a third party [ante^ p. 51 ; vol. 1, p. 
273]. — Althbugh, where insurance is really effected 
by the psxty insured, the mere circumstance that 
another party pays the premiums may not be con- 
clusive, or evenV per m, sufficient evidence to warrant 
a jury (or the Court of Exchequer upon a special 
verdict) in finding that the interest was not in the 
insured (Friston v. Hardey, 14 Beav. 232 ; and 
Shilling V. The Accidental Death Insurance Com- 
pany, 2 Ex. Bep. 42; S. C. ^6 Law Joum. Ex. 
260) ; yet where the insurance is effected by the 
party nominally insured, at the instance and for the 
benefit of another, who is to pay the premiums, 
and in pursuance of an arrangement between them 
under which he immediately secures the sole benefit 
of it (by assignment or bequest), the evidence will 
be so conclusive that the interest is really in the 
third party (so that the policy is void for not having 



been in his name), that the court will set aside a 
verdict for the plaintiff in an action brought by him 
or his representatives upon it. ShilUng v. The Aeci- 
dental Death Insurance Company^ 27 Law Joum. 
Ex.16. 

LIFE INSnRANC£.-^CW«fian< to keep up a 
policy as security-^Covenantees lenders as weU as in- 
surers — Measure of damage [vol. 8, pp. 259, 298].^-* 
On a covenant with an insurance company to keep 
up a policy in their office as sectlrity for money lent 
by them, the policy being dropped after the first 
year, and the principal and interest having been reco* 
vered by judgment, the measure of damage is not 
the premiums which would have been payable to 
the company had the policy been kept up ; the true 
principle in such a case is the real ii^ury, if anyi 
sustained, either through loss of the security^ or the 
expenses incurred in effecting another insurance. 
The National Assuraiuse Company v. Besty 27 Law 
Joum. Ex. 19. 

LIMITATION OF ACTIONS.— JErceptibn as to 
prisoner or person beyond the seas — Mercantile Law 
Amendment Act^ 1856 (19 {r 20 Tic. c. 97, s. 10)— 
53 Geo. 3, c. 118, s. 13.— The 10th section of the 
19 & 20 Vie. e. 97, prevents any person, after the 
parsing of the act, in cases where he might other' 
wise have brought an action after the time limited 
by the * statutes mentioned in the section by reason 
of his being beyond the seas or in prison when the 
cause of action accrued, firom commencing an aetion 
after the time so limited, at whatever time the cauM 
of action may have accraed (see 3 Law Chron. 91 ; 
as to being retrospective, see 3 Law Chrcm. 217). 
To an action for the non-payment of certain allow* 
ances to be made under 53 Geo. 8, c. 118, to the 
plaintiff, as a poor debtor in the Queen*s Prison ; 
plea, under the 13th section, that after the plaintiff 
became a prisoner he became entitled to be dis- 
charged under an act for the relief of insolvent 
debtors : Held, that the plea was good. ComiU v. 
Hudson^ 27 Law Joum. Q. B. 8. 

MONEY HAD AND RECEIVED [vol. 8, p. 
49]. — BUI of exchange — Bankers^ transfer on account 
— Appropriation — Privity, — In Williams v. Everett 
(14 East, 582), the leading case upon the subject, 
and other cases (see Wedlake v. Hurley, 1 Cr. and 
J. 83), it was held that the holder of a bill or order 
for money cannot recover against the ' remittee of 
money to pay it. In the following case, it appeared 
that the acceptor of a bill paid money to his bankers, 
the defendants (at whose correspondents' house it 
was payable), fer the purpose of taking that and 
other bills up, and they promised him to apply it to 
such purposes, and entered the particular bill to 
their credit in their books, but it did not appear that 
they had advised their correspondents to pay it: 
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Held, that the drawer (holder of the bill) could not 
sae the bankers for the amount of the bill, there 
being no privity to sustain the action. Moore y. 
BtuheO, 27 Law Joum. Ex. 3. 

MONEY HAD AND RECEIVED.— Failure of 
eonsideraUon-^—Misappticatum hy officer of aociety of 
ike money. — ^The plaintiff purchased the interest of a 
member of a building society in certain premises 
mortgaged to the society, and thereafter paid to the 
defendant, the manager, certain subscriptions . or 
instalments in respect thereof, who misapplied the 
money. By the rules the manager, in coi\junction 
with the treasurer and one of the trustees, was 
justified in receiving subscriptions : Held, that an 
action for money had and received would not lie to 
recoTer back the subscriptions so paid, as the money 
was received by the manager for the society, and 
not for the plaintiff; and even if it would lie, the 
member and not the plaintiff should have sued. 
Haverson v. Cole, 6 Week. Rep. 17. 

NEGLIGENCE.— XtaM% of railway company 
for injury to straying cattle — RaUway Clauses ConsoH' 
dation Act, 8 j- 9 Fie. c. 20, ss. 46, 61— Negligence of 
plaintiff' contributing to injury [ante, p. 282]. — Al- 
though there may be cases, even in actions for 
neglect of duty, in which the question, whether the 
plaintiff contributed to the loss or ii\jury by his own 
negligence, may not properly arise on the general 
issue ; yet it may arise, even in actions for breach of 
a statutable regulation, where anjp'duty has been 
cast upon the plaintiff, either by the statute or 
through his own position or conduct, the neglect of 
which has so far contributed to the iiyury, that it 
has not been caused entirely by the wrongful act or 
neglect of the defendants. Ellis v. The London and 
Sou^" Western Railway Company, 26 Law Joum. Ex; 
349. 

NEGLIGENCE [ante, p. 214].— i4c«o», when 
maintainable — Management of works constructed by 
authority of act of Parliament, — ^Where a work of a 
public character (as a canal) has been constructed 
under the authority of an act of Parliament, a right 
of action for an injury not occasioned wilfully, nor 
by any act necessarily causing it, but arising from the 
user of the work (as, for instance, through the over- 
flow of the water in the canal), must be founded on 
negligence ; and negligence is of the essence of the 
action ; and although the jury have given a general 
verdict for the plaintiff, and it has been proved that 
the proximate cause of the injury was an act of the 
defendant's servants (as raising a flood-gate) ; yet, 
if it is doubtful whether that act necessarily must 
have caused .the injury, and the jury also And that 
there was no negligence, the verdict will be entered 
for the defendants. Whitehouse v. The Birmingham 
Canal Company, 27 Law Joum. Ex. 26. 



PARLIAMENTARY ELECTIONS. — Fote — 
Promotion to an ^^ offices'—Reform Act^ 2 Will. 4, 
c. 45, s. 18.— The 18th section of the Reform Act, 
enacts, that no person shall be entitled to vote in 
respect of any fr^hold lands or tenements whereof 
such person, may be seised for his own life, or for 
the. life of anotiier, or for any lives whatsoever, 
except in the cases of certain specific exceptions, one 
of which is, that the same shall have come to him 
by promotion to a benefice or office. By the direction 
of a wiU, land was purchased and conveyed to 
trustees upon trast to apply the rents to various 
charitable purposes ; and amongst others to pay to 
and divide amongst certain persons called the 
beadsmen of D. a certain portion of the rents. 
There is no evidence of the first appointment of the 
six beadsmen ; but from very early times the same 
number have been kept up, the appointment of them 
being in the bailiff and burgesses of D., who are also 
trastees under the said wilL The appointment is 
for life. The present six beadsmen lutve all been 
appointed since the passing of the Reform Act. 
Neither under the trusts sJ^ve referred to, nor in 
their character as beadsmen, are they liable to be 
called upon to perform duties or services of any 
kind, nor have they ever been so called upon: 
Held, that assuming that the six beadsmen had an 
equitable estate in the land, tha( estate had not 
come to them by promotion to an " office," within 
sec. 18 of the Reform Act, 2 WUl. 4, c. 45. Faulkner 
V. The Overseers of Boddingtony 6 Week. Rep. 101. 

PARTNERS.— Debtor and credUor^Banker— 
Transfer of account — Appropriation. — The acting 
member of a firm has implied authority to assent to 
the transfer of their account from one banker to 
another, without the express assent of the others ; 
though qucere whether the acting partner would 
have implied authority to borrow money from the 
party to whom he transferred the account, in order 
to pay off the original creditor. Beal y. Caddick, 
26 Law Joum. Ex. 356. 

PROBATE DUTY.— X*aW% /or, as respects 
shares in railway companies registered in Scotland. — 
Shares in railway companies are assets in the coun- 
try in which the holders must be registered ; and 
therefore it is in that country the probate duty 
must be paid thereon by the executors or adminis- 
.trators of deceased proprietors. And this is not 
affected, in regard to Scotch shares, by the Com- 
panies CUiuses Consolidation (Scotland) Act, 1845 
(8 & 9 Tic. c. 16, 8. 20), so that such shares must 
be inventoried and duty paid thereon in Scotland, 
even although the probate duty actually paid within 
another jurisdiction would afford a margin sufficient 
to cover the duty payable in respect of such shares. 
Attorney-General v. Higgins^ 26 Law Joum. Ex. 403. 
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PUBLIC CO^S^ANY.—PUadinff— Several mat- 
ters — Contracts by directors of joint-stock companies 
in excess of their authority (under 7 jr 8 Vic. c. 110, 
s. 29), and to the prefudiee of their shareholders — 
Interested directors [vol. 8, p. 49 ; ante^ p. 251]. — 
The 7 & 8 Vic. c 110, b. 29 (set out vol. 3, p. 
49), enacts that if any director be interested in the 
contract, except a policy of assurance, gprant of 
annuity, or other contract, the subject of the proper 
business of the company, such contract being made 
upon the same or like terms as any like contract 
with other parties, it must be'confirmed at a meeting 
of the shareholders. In an action against a joint 
stock insurance company, on a .deed of annuity 
granted by three directors of the company, the 
defendants were allowed to plead, along with non 
est faction^ two special pleas, the abstract of one of 
which was, *'^ that the deed was invalid under the 29th 
section of the Joint-Stock Companies Registration 
Act*' (7 & 8 yic c. 110), the plea showing it was one 
in which directors were interested, and that it had 
not been conflrmed at any meeting of the share- 
holders ;** and the abstract of the other being, *^ that 
the directors, in making the deed, had no power to 
bind the company ; that it was in excess of their 
authority, and to the prejudice of their shareholders ; 
and that the plaintiff knew this when he took it.** 
But an affidayi) was required. Curteis y. -The 
Anchor Assurance Company^ 27 Law Joum. Ex. 14. 

SHIPTlNG.'^Shipowner-'Non'payment of freight 
— Lien on cargo. — ^Freight properly so called, that 
is, the amount receivable for the carriage, convey- 
ance, and delivery of goods, a shipowner is entitled 
to a lien on the cargo, unless he has entered into a 
contract at variance with that lien, as, for example, 
in cases where the contract is to pay after the 
delivery of the cargo, and not at the time of its 
delivery. In the following case it waa decided that 
a shipowner is not entitled to a lien for non-pay- 
ment of fireight, as against the consignees of goods, 
on the goods consigned to them by his ship under a 
bUl of lading, stating that the freight for the same 
goods was to be paid by the shipper, with these 
words in the margin of the bill, ^^ Freight payable 
one month after sailing, ship lost or not lost.** How 
V. Kirchnery 6 Week. Rep. 198. 

SHIPPING. — Bottomry — A^eement to postpone 
payment — Mortgagees — Part owner. — The want of 
personal credit, the necessity of defraying the 
expenses of repairs and outfit to complete the 
voyage, the exigency occasioned by distress from 
wind, weather, or accident, the stmi required, — all 
these are circumstances which justify the execution 
of a bottomry bond; and when the owner authorises 
the execution of a bottomry bond, his consent is very 
strong evidence of all these tacts. It must be 



presumed that an owner would not so consent, save 
it was to his interest so to do. Indeed, by the law 
as now laid down by the judicial committee, the 
consent of the owner must always be obtained when 
it is possible to communicate with him. This was 
held, in a recent case (Wallace v. Fielden, The 
Oriental, 7 Moore P. C. 408), to be so essential that 
the bond was held void for the want of such, com- 
munication. Formerly this rule was not so strin- 
gently applied. In Glascott v. Land, 2 Phil. Rep. 
321, Lord Chancellor Cottenham declared that there 
was no authority to support such a proposition. A 
British ship, owned at Liverpool, Nova Scotia, hav- 
ing concluded at New York a voyage from Glasgow, 
her master, with the consent of her managing part 
owner, gave a bottomry bond, payable at New York, 
on her return to a port of discharge in the United 
States or British North America. On the termina- 

4 

tion of the contemplated voyage, the bondholder 
agreed with the same managing part owner (but 
without the knowledge or consent of a co-owner) to 
postpone the payment of the bond till after the con- 
clusion of a subsequent voyage, and her arrival at 
a. port of discharge as before, the bond to remain 
a lien on the ship. Such voyage was performed, but 
no proceedings were taken to enforce the bond until 
the arrival of the ship at Liverpool in England, 
when it was arrested by warrant of the Court of 
Admiralty: Held, that it is not competent fbr the 
master, with the consent of owner, to grant a bot- 
tomry bond, suable in the Hjgh Court of Admiralty, 
upon a British ship lying in a British port for a new 
voyage ; that a bond granted upon a British vessel 
in a foreign port for the jexpenaes of repairs or outfit 
for a new voyage, with consent of owner, is valid, 
at least against the owner, in a suit in this court; 
that a bond may be given, though money has not 
actually been advanced, to a person who has pledged 
his own credit for the expenses incurred ; that 
where a low rate of interest is taken on a bottomry 
bond, it raises a suspicion that sea risk (which is 
essential to the jurisdiction of the court) was not in- 
tended ; that, generally, the consent of a managing 
owner to a bottomry bond will bind his co-owner, 
but that he has no power to bind his co-owner with- 
out his consent by a mortgage, or an agreement 
equivalent to a mortgage ; .that a b6ttomry bond 
cannot be granted for a debt incurred on a former 
voyage; and that a voluntary agreement of the 
holder of a Ixmd to iM>stpone payment under it, sub- 
stitutes a personal for the original contract, and is 
one over which the Court of Admiralty has no juris- 
diction. SemblSy that the Admiralty Courts in the 
United States and in our North American colonies 
exercise a wider jurisdiction than the High Court of 
Admiraltv in Kngland ; that, to bind creditors and 
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other daimaata, a bottomry bond 8hoald be enforced 
within A reasonable time after it is doe. The Royal 
ArrJi^ 6 Week. Rep. 191. 

SHIPPma.— QUUsum^AhoMdonment-' Salvage 
— Damage. — ^A brig and Mp came into collision; 
both were pronounced to blame, and would, accord- 
ing to general nde, diride the daniage. The brig 
lia?ing been abandoned by her master and crew, was 
snbseqnently towed by another vessel into a port, 
and there repaired. The owners of the ship con- 
tended that the abandonment was nnneoessary, and 
that if so, a-som which had been awarded to this 
Tessel for salyage ought not to be indnded in the 
damages: Held, that in cases of collision, the master 
and crew are not boond to incor any extraordinary 
risk With a view to preserre the Teasel ; that when 
both Teasels are to blame, the presumption is that 
damage immediately arinng is in eoriseqaence of sach 
coDisbn ; and that, under the dreumstaace^of the 
case, the abandonment was mmecessaiy, and ; the 
amount paid for salvage is not to be included in the 
damage. The Oeargma T. The Lbida, 6 Week. 
Bep. 196. 

SHIPPING.— OoOimon — Damage^ Wagee-^ 
Priority, — Where a Ibreign ship is condemned in 
damage arising from a collision, and the proceeds of 
the sale are not more than sufficient to meet that 
damage, her crew haTe no prior right aa agsinat the 
ship in the Court of Admiralty ibr their wages; 
XtRiia l^Tbr, 80 Law Tim. Bep. 334. 

TKEBFASS.—TUie—CativeyoMie ofihe mnlr^Poe^ 
eeuory right to ntsUii^ the acHotu — AjMMsessoiy right, 
sufficient to sustain trespass, may be resorted to, 
eren after it liaa appeared that the plaintiff has^ in 
ftct, no legal title, and when thci locus ia quo is the 
soil of a street, and the only actual possession he set 
up is, by his recent commencement of a building 
upon the loewi m gii0,thepulling,down of the incom- 
plete walls of which was the trespass complained of, 
and which were pulled down on the suggestion that 
they constituted a nuisance to a highway. Thus, 
where the plaoitiils m trespass, the owners of is 
street of houses, failed to show that the deed under 
which they claimed conveyed the soil of the street, 
and the traspass complained of was in pulling down 
the wall of a house they were building across one 
endof it, which had beoi commenced a short time 
before, and the defendants, highway commissioners, 
pleaded not possessed, and justified in abatement of 
a nuisance on a highway, but did not justify under 
the owner of the soU, — it was held, that the plaintiffs 
had a possessory right sufficient to sustain the action, 
and were entitled to resort to it upon the issue on 
not possessed ; and, on such evidence unrebutted, and 
the locus in quo not being proved to be part of the 
highway, the plaintifiB ultimately recoveral. Every 
V. Smith, 26 Law Joum. Vz. 344. 



USE AND OCCUFATlON.'-BelatioH 0/ land- 
lord and tenant — Effect of payment of rent to cestui 
que trust widi audu>rity of a co-trustee. — An action 
^r use and occupation ia one of contract, and is 
founded on the relation^ of landlord and tenant; 
it therefore requires [evidence of an occupation by 
the permission of, iand under a contract with, tl^ 
plaintiff; and though the title on the pAit of the 
plaintiff and occupation by the de&ndant may, in 
the absence of any other evidence, be apnm^/ocis 
case from which such a contract may be infored,. 
yet where the lettmg has been by another par^, 
the plaintiff will not he allowed to recover. 80 
where he fiuU to prove title or actual contract with 
himself, and where the letting, has 'been by another 
party, mere notice by plaintiff (even though he has 
the title) to pay the rent to him, wM not convert 
the occnpation into an occupation by his permission 
and unto a contrsct with him ; for mit^ notice, 
unless assented to l^ the tenant, docs not create 
a new contraet, and can only enable the party to 
hmg ^ectm^t to recover possession of the pre- 
mises. ChurckuHsrd v. Fard^ 26 Law Joum. Ex. 
364. 

OOMMOiir LAW VRACnCB. 

AMENDMENT.— Orifiv- by conseni-^Agreemeni 
not to bring e r ro r yJudge^s order to stay.-^Jf an order 
made by eonsent is^ through mistake^ capable of an 
interpretation oontiiry to the real intention, it will 
be amended by the court so as to make it plainly 
and clearly represent that intention. Where the 
parties had agreed to a special case, the order by 
consent containing these worda: ^ The parties agree- 
ing in eyery respect to be bound by the judgment of 
the court;** and after judgment the unsuccessftd 
party brought error ; and the other party obtained 
an order to stay proceedings in consequence of the 
former order, which he represented as an agreement 
not to bring error; and the party who brought 
error swore that the words were inserted in the 
order, because there were questions besides mere 
liability, as amount, &c. ; and the parties wished all 
the questions raised to be decided ; and the other 
party did not distinctly deny this ; and there were 
in fiict various questions raised by that case : the 
court rescinded the second order^ and also amended 
the first order,* by striking out the words inserted : 
the court, considering that they did not an)onnt to 
an agreement not to bring error, but that the party 
who sought to sue out error might not be embar- 
rassed by fmy difficulties arising from an order 
which has been made in teims not intended. 
Oldershaw v. Kingy 26 Law Journ. £z. 884. 

ARBITRATlON.—CoOTWioM Law Procedure Act, 
1854, s. 8 [vol. 1, p. 157J — iieference — Award — 
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Sending bach — Jurisdiction, — ^Under sec. 8 of the 
Common Law Procedure Act, 1854, the Court of 
Common Fleas has jurisdiction to remit the matters 
referred to the reconsideration of the arbitrator, 
where there is no clause to that effect in the order of 
reference, in cases only where they might before the 
statute have remitted such matters where there was 
such a clause. Hodghiniton t. Femie^ 6 Week. Bep. 
181. 

CONSOLmATION OF AfjnOSS.— Actions on 
marine policies — Bankruptcy — Assignment of one policy 
— Set off, — ^A number of actions against different 
under-writers of policies on the same cargo were 
ordered to be consolidated into two actions, not- 
withstanding the owners of the goods .on which the 
policies were effected had subsequently become 
bankrupt, and that their interest in one of the 
policies had been assigned prior to the bankruptcy, 
and that there was a question in each of the actions 
as to whether there was a right to set off premiums 
against losses. Syers v. PickersgiU, 6 Week. Rep. 
16. 

COS^IS,— Review of taxation— Application for^ to 
he made at chambers in the first instance — Error in 
calculation,— 'The Court of Exchequer will order a 
review of the master's taxation where he has clearly 
made an error of calculation, or in the construction 
of an order as to the allocation of costs between the 
parties. But all such applications should, in the 
first instance, be made at chambers. Levett v. 
HothweU, 27 Law Joum. Ex. 6. 

COSTS. — MatericU witnesses — Attorney and London 
agent not aUowed, — The ordinary rule, not to allow 
on taxation the expenses both of the attorney and 
the London agent of the attorney of the party as 
witnesses in the cause (where it is tried at a town 
where neither of them reside), is relaxed, where it 
clearly appears that both of them were material and 
necessary witne88es||for the party, as where one had 
written a letter and jeceived an answer, and the 
other had communicated the answer to the plaintiff. 
Chapman v. Rodway, 27 Law Joum. Ex. 7. 

COSTS. — Settlement of action pending amendments 
of pleadings and before final joinder of issue— Review 
of taxation^ when directed— Exercise of the master's 
discretion,— Where the master has, in taxing costs, 
made a manifest mistake in calculation, as m Levett 
V. Roth well (27 Law Joum. Ex. 6), or has erro- 
neously allowed or disallowed any item on some 
supposed rule which does not apply, as in Chapman 
V. Rodway (27 Law Joum. Ex. 7), the court will 
correct hia decision. And where he has erroneously 
declined to exercise his discretion, on the supposition 
that some rule precluded him from so doing, the 
court will interpose, and will direct him to exercise 
his discretion and review hia taxation. But where 



he has exercised hSs discretibn, although the court 
will correct his decision if it is manifestly wrong, 
they will not do so when it is doubtful whether it is 
80. Wliere there has been issue joined, but the 
plaintiff has had leave to add a fresh count, the 
pleadings to which are not concluded when the 
action is. settled, it is not so dear that the ordinary 
rule of not allowing costs of briefs, &c, before final 
joinder of in ue, does not apply, that the court will 
interfere to review the master's taxation disallowing 
those costs ; at aU events, if he has not merely acted 
on the rule, but has also exercised his discretioa on 
the whole case. Knight v. The Oravesend Railway 
Cbmpany^ 27 Law Joum. Ex. 8. 

COS^,— Taxation of— Principle on which the court 
will direct a review of taxation — Discretion of .the 
master after an order to review. — ^Acting upon the 
rule laid down in Chapman v. Rodway and Knight 
Y. Gravesend Railway Company (27 Law Joum. 
7, 8, tuprb)j where the master had been directed to 
review his taxation as to the disallowance, as between 
attorney and dient, of the expenses of plaintiff^s 
attorney for attending at the trial (in London), snd 
he had reconsidered the matter and again disallowed 
the charge, considering that it had not been suffi- 
dently sustained, the Court of Exchequer refused a 
rule directing him again to review hia taxation. 
Pobjoy V. Rich^ 27 Law Joum. Ex. 10. 

COSTS. — Taxation of as between cUiomey and 
agent — Expenses of witness — Special agreement — Robl" 
sonable charge for attendance of attorney. — Where 
there is the common order to tax a bill, as between 
attorney and client, or attorney and agent, no 
reservation of the question of retainer or liability, 
the master has, neverthdess, jurisdiction to consider 
whether any item is a proper item of charge, and is 
not confined merely to the question of amount 
And if the agent, having attended a case as a witness, 
has charged for his attendance something beyond 
the ordinary charge of a witness, the master will be 
justified in disallowing such extra charge, unless 
there is some spedd contract to pay a reasonable 
remuneration, in which case it will be for the master 
to say what is reasonable. SoUery v. Flewker, 27 
Law Joum. Ex. 11. 

DEFENDANT ABROAD.— Coimnoa Law Pro- 
cedure Act, 1852 (15 j- 16 Vic. c. .76, *. 18)— 
Defendant resident abroad — Order to proceed against 
— Insufficient affidavit — Setting aside proceedings — 
Practice — Reasonable time — Irregularity — Waiver of 
by taking fresh step — 136^ Practice Rule Hilary 
Term, 1853 [see vol. 3, p. 386 ; vol 3, p. 130].— 
A British subject resident abroad was sued in the 
manner pointed out by the 15 & 16 Vic. c. 76, s, 18, 
and hot having appeared, a judge's order* was made, 
for leave to pldntiff to proceed in the action, wynm 
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an affidavit which did not show that the cause of 
action arose within the jurisdiction of the superior 
courts, or was in respect of the breach of a contract 
made within the jurisdiction : Semble^ that the affi- 
davit was insufficient, and its insufficiency a good 
ground for setting the order aside. The writ, which 
was in the general form prescribed by section 18, 
No. 2, Schedule A., issued on the 12th of September, 
and was served on the defendant abroad on the 17th, 
the order to proceed was made on the 27th of 
October, but was not served; the declaration was 
filed on the 28th of October, and the indorsement 
thereon required the defendants to plead within 
twenty-one days, and before the expiration of that 
time the defendant took the declaration out of the 
office of the Court of Common Pleas, and on the 17th 
of November applied to set aside the order, and 
subsequent proceedings : Held, that the applica- 
tion was made in reasonable time. But, inasmuch 
as the defendant when he took the declaration out of 
the office of the court had the means of knowing, 
and it did not appear that he did not know the 
contents of the affidavit on which the order to pro- 
ceed was made, and that the plaintiffs proceedings 
were open to the objection now taken : Held, that 
he came within that branch of the 135th Practice 
Rule Hilary Term, 1853, which prescribes ** that no 
application to set aside process or proceedings for 
irregularity shall be allowed, if the party applying 
has taken a fresh step after knowledge of the 
irregularity." Bavne v. Slack, 27 Law Joum. 
C. P. 14. 

EQUITABLE DEFENCES [vol. 3, p. 807].— 
Common Law Procedure Act, 1854, 17 (f 18 Vic, e. 
125, *. 83 [stated 1 Law Chron. 162^— Equitable 
defence — Unconditional reHef, — ^The relief spoken of 
in section 83 of the Common Law Procedure Act, 
1854, enabling the defendant to plead by way of 
equitable defence such facts as would entitle him 
to relief against judgment in the action in a court of 
equity, means absolute, unconditional relief. Flight 
v. Gray, 27 Law Joum. C. P. 13. 

INJUNCTION AT LAW. -^Duration of— Con- 
tinuing nuisance — Attachment-^ Costs. — ^Where a writ 
of injunction has been granted by a court of common 
law under, the Common Law Procedure Act, 1854, 
s. 82 [set out 1 Law Chron. 162], to restrain the 
defendant from committing the nuisances for which 
the action has been brought, such injunction con- 
tinues until it is got rid of by the defendant ; even 
after a reference to an arbitrator (on motion for an 
attachment), and alterations of the defendant's 
works in accordance with the arbitrator's recom- 
mendations^ so as to prevent the recurrence of the 
nuisance. And it is competent for the plaintiff to 
apply at any time for an attachment in case of dis- 



obedience to the injunction ; and semhle, during the 
long vacation he may apply to a judge at chambers. 
If on such a reference, under the authority of the 
court, pending a rule for an attachment, the arbi- 
trator reports that, after the ix^junction issued, there 
was a continuance of the nuisance, the defendants 
will be liable to the costs of the rule and the refer- 
ence (the costs having been reserved by the court 
for its discretion), even although, in consequence of 
their having adopted his recommendations, the rule 
for an attachment is^iot proceeded with. De la Riie 
▲. Fortescue, 26 Law Joum. Ex. 339. 

INTERROGATOiaES [vol. 3, pp. 47, 53, 807, 
825]. — Oral examination — Common Law Procedure 
Act, 1854, s. 53 — Affidavit. — ^The jurisdiction of the 
court under section 53 of the Conmion Law Proce- 
dure Act, 1854 [stated Yol. 1, p. 160], in case of 
omission without just cause to answer sufficiently 
written interrogatories under section 51, to direct an 
oral examination of the interrogated party, Hp it is a 
jurisdiction to be exercised at the discretion of the 
court, will be exercised with caution, and with a due 
regard to the nature and circumstances of the 
action: and, quan'e, whether, where upon the 
answers given to the written interrogatories, it is 
extremely doubtful in law whether the defendant is 
liable to be sued at all, the application will be 
acceded to ; but in such a case, at all events, it will 
not be granted, where there is no affidavit in support 
of the application, even although the objection is not 
raised by the opposite party. Thus, where the 
defendant was sued as administrator, and answered 
to written interrogatories that he had not taken out 
administration in this country, nor administered nor 
intermeddled wit^ any of the effects in this country, 
the court refused a rule that the defendant should 
be orally examined, there being no affidavit in 
support of the application; although the plaintiff 
showed cause in the first instance, and waived the 
objection. Swift v. Nun, 26 Law Joum. Ex. 365. 

MANDA3IUS.— 17 & 18 Vic. c. 125, s. 6S— Public 
duty under royal charter— Contract — Personal interest 
of plaintiff. — By the Common Law Procedure Act, 
1854, s. 68, the plaintiff, except in replevin and 
ejectment, may indorse on the wiit and copy to be 
served a notice that the plaintiff intends to daim a 
writ of mandamus, and the plaintiff may claim in 
his declaration a writ of mandamus, commanding 
the defendant to ftilfil any duty in the fulfilment of 
which the plaintiff is personally interested. In the 
case of Benson v. Paul (6 El. and Bl. 273 ; 2 Law 
Chron. p. xliv), in accordance with the reasoning in 
1 Law Chron. 817, 318, tbe Court of Queen's Bench 
held that the power to grant a mandamus imder 
the statute must be con&ned to such duties as might 
have been enforced by a prerogative writ of maiv- 
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damns, and thai therefore the writ could not issue 
to compel the spedflc performance of an agreement. 
But this decision does not extend to preclude the 
issue of a mandamus directing an incorporated 
company to do that which by their charter they 
ought to do. Thus in the following case it was 
decided that the Court of Queen^s Bench will grant 
a writ of mandamus to enforce the fulfilment of a 
duty in which the plaiutiflT is personally interested 
where' such duty is not in the nature of a mere 
personal contract; therefore, where a company 
incorporated by royal charter, and bound by their 
deed of settlement to keepA register of shareholders, 
and to enter on such register the names of the 
representatiyes of deceased shareholders, had refused 
80 to do : Held, that the court had power to grant 
a. writ of mandamus to compel such registration, 
it being a matter in which the plaintiff and the 
public are both interested. Norris y. Irish Land 
Company^ 6 Week Bep. 55.* 

' MASTER.— i2e/ereRO0 ta — Mailers of calculation 
■^•^ommon Law Procedure Aci^ 1G52, s. 94 — Amount 
due on judgmenL — ^The amount due on a judgment, 
deducting payments made and proved at the trial, 
or the amount due for costs on a contract to pay 
costs of suing, are ^* matters of calculation,"' which 
may be referred to the master to inquire. The 
National Assurance Company v. Be.it, 27 Law Jotum. 
Ex.19. 

NEW TEIAL.-— Appeal— ^nsdirection.—T^y s. 25 
of the Common Law Procedure Act, 1854 (stated 
1 Law Chron. 159), in all cases of motions for new 
trial on the ground that the judge has not ruled 
according to law, if the rule to show cause is refused, 
the party decided against may appeal, provided tbe 
court in its discretion think that an appeal should 
be allowed; provided, that where the application for 
a new trial is upon matter of discretion only, as on 
the ground' that the verdict was against the weight 
of evidence, no appeal shall be allowed. Where 
a motion fbr a new trial has been made, not only 
on the ground that the verdict was against the 
weight of evidence, but also on the ground that the 
judge has not ruled according to law, the alleged 
misdirection being in not directiDg the jury to "find a 
verdict for the party applying as to a certain part of 
the claim : if the rule is refused on the former 
ground, as to the weight of evidence, the judge 
certifying that he is not judicially dissatisfied with 
the verdict, and the point depends upon a question 
of fact, arising on the evidence, which he was not 
asked specifically to leave to the jury, an appeal 
will not be alloived. Hoiden v. Mordach, 27 Law 
Joum. Ex. 27. 

NEW TRIAL.— ilppeaZ, right of [vol. 1, p. 159; 
vol. 8, pp. 159, 264, ^Bl'j—Ilule dropping-^Common 



Law Procedure Aet^ 1854, ts. 34, 35.— Hie 34th and 
85th sections of the Common Law Procedure Act, 
1854, give a right of appeal only in cases where ^* » 
rule has been refused, or, if granted, has then been 
discharged or made absolute" (see 1 Law Chron. 
159). A rule which drops from the fiict of the Court 
of Qaeen*s Bench being equally divided is discharged 
within the meaning of the Common Law Procedure 
Act, 1854, 88. 84, 85, so as to give the party sup- 
porting the rule a right of appeaL Levy y. Gree, 
6 Week. Bep. 209. 

BANXBUPTCY. 

ACT OF BANKRUPTCr.— jBaaJbng>« Law Com- 
soUdation Act, 1849 (12 ^ 13 Vic. c. 106, ss. 79, 
228) — Adjudication of bankruptcy under the arrange- 
meni clauees — Relation to prior act of banhiqttey 
[voL 3, pp. 266, 271']— Act of bankruptcy by petition^ 
—The 76th section of the Bankrupt Consolidatioii 
Act enacts, that the filing of a petition by a trader, 
under the arrangement clauses, *^ shall be accounted 
and acyudged conduaive evidence of an act of bank- 
ruptcy, provided a petition for adjudication shall be 
filed against him within two months after such peti* 
tion for arrangement has been dismissed : provided, 
also, no adjudication shall be made until after such 
petition for arrangement has been dismissed.** The 
22Srd section provides, that, where a trader does not 
appear, or file his accounts, the petition shall be 
dismissed ; and, amongst other events, if the propo- 
sition, or a modification thei'eof, is not assent^ to at 
a public mcelmg, the Court of Bankruptcy shall 
adjourn to the public court, where they shall a^jndg^ 
the trader to be a bankrupt In the cases of Steven- 
son ▼. Mewman (22 L. J. C. P. 110) and Nicholson 
▼. Cooch (25 Id. Q. B. 137), it was decided, that^ 
on an adjudication founded on the above 223rd sec- 
tion, the title of the assignees does not relate back to 
any prior act of bankruptcy. In the following case, 
it appeared that the plaintifis, traders, on the 26t]& 
of June, 1850, petitioned the Court of Bankruptcy 
for an arrangement under s. 211 of the Bankrupt 
Law Consolidation Act, 1849. At an adjourned 
private mceiing, on the 6th of August, the plaiutifis 
did not attend ; and neither the proposition, nor any 
modification thereof, was accepted by the creditors. 
The petition was not dismissed; but the meeting 
was adjourned to the public court, and the plaintiflTs 
adjudicated bankrupt under s. 223, and assignees 
appointed. Between the petition for arrangemefit 
and the acyudication in bankruptcy, the plaintififa 
assigned to D. a debt due to them from the defend- 
ant, of which the defendant had notice ; but the 
defendant subsequently paid the debt to the assign 
nees : Held, that the debt did not pass to the assig- 
nees — an a^iudication of bankruptcy, under s. 223, 
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not haying relation to any prior act of bankruptcy ; 
and, consequently, tbat D. had a right to recover the 
debt in the name of the plainti£b: Held, also, tbat 
the petition was not, under the ciixumstancefl, an act 
of bankruptcy under b. 76. Monk ▼. Shaiy, 27 Law 
Jonm. Ex. 29. 

ACT OF BANKKUPTCY [ante, p. 67].— ^«- 
tignment of trader's stock and effeets — Security for 
further advances — Fraudulent preference [see Fiiist 
Book, pp. 216, 221].— The following statement will 
explain the decision referred to ante, p. 57": — An 
assignment, by a trader, of his stock ia ti'ade, fix- 
tures, and effects (which, in fact, constitn^ his whole 
property), partly in consideration of an existing debt, 
and partly as security for a fiirther advance, if bona 
JUde, is not necessarily^ and as a condunon of law 
(apart from eridenoe of fraudulent preference), an 
act of bankruptcy ; it not appearing that there is in 
the deed any power to take after-acquired property, 
as in the ease of Graham y. Chapman (12 Conf; Ben. 
Bep. 85 ; a Cv 21 L. J. Bep. C. P. 173) ; if there 
IS any fhtuduleut intent, it is a question of fact for 
the jury. The fact that the debtor, being pressed 
tor payment by one creditor, and bdng unable to 
pay him, went to another creditor, ami, declaring 
that he must close his shop unless he could sell his 
stock, induced him to accept an asfflgnment of his 
stock, partly fi>r the debt akcady due to him, and 
partly for a fresh adyaoce, do not constitute eyidence 
of a fraudulent preference of such creditor, nor of 
any fraudulent intent, so as to inyalidate the assign- 
ment, as against the creditors under a subsequent 
bankruptcy. Bell ▼. Simpson, 26 Law Joum. 
Ex. 868. 

BILLS OF SALE.— i2cflM<ro/ion— i'Vaio^— i^. 
sumpiion — Order and disposUion.^-^'llie folio vring casie 
is important as to the effect of several bills of sale, 
some of them being unregistei'ed and others regis«> 
tered :--rA., a trader, on the 19th April, 1856, exe- 
cuted to the defendant C. a bill of sale of furniture 
on the premises where he was carrying on business 
ibr the aUeged consideration of goods sold, money 
lent, and moneys for wb'ch C. had become respon- 
sible. The bill of sale, at the request of A., was not 
registered within twenty-one-days ; but on the 15th 
May another bill of sale, in similar terms, was exe- 
cuted by A. This was followed by a third on the 
5th June, a fourth on the 24th June, a fifth on the 
16th July, and a sixth on the 5th Augusit, 1856, 
none of which were registered except the last. None 
of the bills of sale were cancelled. It was alleged 
by the bill, but denied by the answer, that, in July, 
1856, A. contmitted an act of bankruptcy. He was, 
however, acyudicated a bankrupt in the December 
following.; The plaintiffs, who were the assignees 
in bankruptcy, prayed for an u\junction against the 



defendant, and for ^ declaration that the bills of sale 
were fraudulent as against them. The defendant 
contended that the last bill of sale, which was regis- 
tered, was a new transaction, and that the court 
must presume a eancellation of the preceding insiru-^ 
menCa: Held, that the court would not presume 
anythittg in favoinr of the defendant's title, which 
originated in a fraudulent bill of sale as against the 
plaintiffs ; and that it was impossible to separate tha 
last bill of sale fix>m the first: It appearing also on 
the eyidence that an act of bankraptcy was proved 
on the 19th July, the goods comprised in the bill of 
sale of the 6th August were held to be in the order 
and disposition of the bankrupt, and not in tbat oi 
Che defendant StansfM v. CuUu, 80 Law Tim. 
Bep. 218. 

CHOICE OF ASSIGNEES.— JR^A< of mawtget 
ofhauk to vote by power q^ attomey.^^The manager 
of a joint-stock bank in Scotland, though not ft 
shareholder, may vote by letter of attortiey in 
the choice of assignees, under an English bankrupteyi 
in analogy to tbe ordinary practice as regards the 
public officer of a joint-stock bank in England. 
Exp, Western Bank rf Scotland, Re WkUe, 80 Law 
Tim. Bep. 178. 

H^SOLVENT.— ISenuwoi qf insolvents by creditors 
— 1 ^ 2 Vic. c. 110, «. 94 — Country residents in LoU' 
don gaoL^^-The Insolvent Debtors* Court, at the 
request of craditora, may order a prisoner to be re- 
moved from a London gaol to the gaol of the coun- 
try in which he formerly resided, in order that he 
may be heard in the county court of the district 
where the body of tbe creditors reode. Re Furge^ 
80 Law Tim. Bep. 201. 

INSOLVENT.— iVbftce to foreign crediior^^Fraud 
ty appearances. — The 1 ft 2 Vice. 110, s. 71, pro- 
viding for notice to the creditors, enacts *' that the 
said Court for Belief of Insolvent Debton diall 
cause notice of the making every such vesting order 
as aforesaid, and the filing of every such schedule, 
and of the time and place so as aforesaid i^poiated 
for such prisoners to be brought, to be given, by 
such means as the court shall direct, to tfie creditor 
or creditors at whose suit any such prisoner shall be 
detained, in custody, or the attorney or agent of such 
creditor or creditors, and to the other creditors 
named iu the schedule of such prisoner, and resident 
within the United Kingdom, and whose debts shall 
amount to the sum of £5, and to be inserted in the 
London Oazette, and also, if the said court shall think 
fit, in the* Edinburgh and DuhUn Gazelles^ or either 
of them, and also in such other newspaper or news- 
papers as the said court shall direct." It has been 
held that the statute does not contemplate notice to 
foreign creditors. Debts may be contracted fraudu- 
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lently by false pretences without spoken words. 
Re Levyy SO Law Tim. Rep. 285. 

INSPECTION.— Oia^—iVadttcfwn of documents 
— Staying order peremptory for payment of call 
pending action, — The plaintiff, in an action at law 
brought against the directors of a company which is 
being wound up in the Court of Bankruptcy, is 
entitled, as of right at common law, to inspect the 
books and papers of the company in the hands of 
the official liquidator. Where an action is pending, 
brought by a party whose name has been placed 
upon the list of contributors by the commissioner in 
bankruptcy for the purpose of disputing his liability 
on the ground of fraud and misrepresentation ; and 
appeals are also waiting to be heard before the Court 
of Appeals, disputing inter alia the validity of a call 
made, by the official liquidator, the commissioner 
will stay an order peremptory for payment of the 
call until after trial of the action and the hearing of 
the appeals. Exp, Clark^ "SO Law Tim. Rep. 174. 

OFFER OF COMPOSITION.— 12 fr 13 Vic. 
c. 106, 8. 230 [vol. 2, p. 302].— An offer of composi- 
tion, to be effectual under s. 230 of the Bankrupt 
Act (12 & 13 Vic. c. 106 ; 2 Law €hron. 302), must 
be made to all the creditors, and not confined to 
nine-tenths in number and value of the creditors wh6 
agree to accept the same (per Bramwell, B.). The 
offer must be to pay in money, not by bills. Taylor 
V. Pearse^ 26 Law Joum. Ex. 371. 

PARTING WITH PROPERTY.— TFiVAwi ikree 
months of the date of the petition. — ^Where a petitioner 
has parted with any of his property (except for the 
necessary support of himself or his family, or the 
necessary expense of hi^ petition, or in the ordinary 
course of trade), at any time within three months of 
the date of his petition, the petition will be dismissed. 
Re .Timon, 30 Law Tim. Rep. 171. 

PROOF. — Equitable plea of proof in hankmptcy — 
Effect ofspHuing a debt. — ^A creditor of a bankrupt 
may prove for a part of his debt, and give credit to 
the estate for another part for which he is secured 
by a policy ; and a covenant by the bankrupt to pay 
the premiums on the policy as they become aae, is a 
subsisting covenant to pay the premiums as they 
become due, after the debtor has been declared a 
bankrupt, and received his certificate. Elder v. 
Beaumontj 6 Week. Rep. 57. • 
, PROTECTION. — Jurisdiction-' ReHdencc-^The 
places and periods of a petitioner's residence for six 
months preceding the duly granting of the petition, 
must be correctly set out in the petition, otherwise 
the court .bas no jurisdiction. Re Gaydell, 30 Law 
Tim. Rep. 172. 

PUBLIC COMPAin:. -^Joint-Stock Companies 
Act J 1856 — Contributory register, what, — ^The 16th 
section of the Joint-Stock Companies Act, 1856, 



merely requires that a register of shareholders shall 
be kept by the company in one or more books in 
which certain particulars are to be entered, but no 
time was specified within which such register was to 
be made. By s. 19, every person who has accepted 
a share in a company registered under the act, and 
whose name is entered upon the register of share^* 
holders, shall be deemed to be a shareholder. It 
has been decided by Mr. Com. Fonblanque that all 
parties who sign the memorandum of association of 
company are liable as contributories in respect of the 
number of shares placed opposite to their respective 
names therein. A register book, purporting to be 
a ** draft register,*^ of shareholders of a company 
in the form required by the Joint-Stock Companies 
Act, 1856, but made up by the secretary by order of 
the managing director of the company, and neither 
signed by a shareholder nor stamped with the seal 
of the company, is not a ^* register of shareholders** 
within the meaning of s. 16, so as to fix any party 
whose name appears there as a shareholder within 
the 19th section of the act OgUvy*s case, 30 Law 
Tim. Rep. 173. 

PUBLIC COMPANY. — Joint-Stock Pompames 
Act, 1856 — Register of shareholders, what. — ^A book, 
purporting to be a register of shareholders, which 
was made up by the solicitors of a company, by 
order of the board of directors, firom papers and 
documents in the possession of the company alter 
the establishment was broken up, and the company 
virtually defunct, is a register within the meaning 
of the 16th section of the Joint-Stock Companies 
Act, 1856, and the fact that there are mistakes an4, 
omissions of dates therein will not alter the case. 
Where a company had not provided any particular 
form for the acceptance of shares by the share- 
holders : Held, that the letter of application inclos- 
ing the bank^s receipts for the deposit money, and 
upon expressing a willingness on the part of the 
applications to take the shares and pay the deposit 
and calls, &c., thereon, is a sufficient acceptance 
within Table B., Art^ 1, of the Act of 1856. Re 
Greenfield's case, 30 Law Tim. Rep. 172. 

PUBLIC COMF ANY. --Joint-Stock Company— 
Winding up — Jurisdiction of court to stay proceedings 
at law. — ^Where a question of law is involved, and it 
is doubtful whether a debt sought to be recovered in 
an action at law is 'the debt of the company in pro- 
cess of. being wound up in bankruptcy, or only of 
individuals, the court will not interfere in staying 
the action, under ss. 73 and 84 of the Joint-Stock 
Companies Act, 1856 : Sembk, the Court of Bank- 
ruptcy has no jurisdiction in such a case to stay the 
action: Held, also, that the court in such a case 
will not stay the proceedings in bankruptcy, under 
the winding-up order, until the ftction at law has 
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been tried and a verdict obtained. Exp, EvanSy 30 
Law Tim. Rep. 178. 

TRADER-DEBTOR SUMMONS. — Costa of 
where ddyt is paid. — Where a trader is served with a 
writ in an action at law, and particnhirs of demand, 
under s. 78 of the Bankruptcy Act, 1849, and on 
the same day with a trader-debtor snnmions, and he 
pays the debt, the court will not require him to pay 
the costs of the summons for want of a reasonable 
time wherein to pay the debt ; but he must pay the 
costs of the affidavit of debt, and the particuhu^ of 
demand, that being a proceeding allowed by law. 
Re — ^, 80 Law Tim. Rep. 178. 

CBHIINAL LAW. 

INTERESTED JV^nCES.-- Appeal —Deputy 
recorder — 16 Geo. 2, c. 18. — An order made at the 
January sessions, 1857, by a deputy recorder, on the . 
trial of an appeal by a water company, against a rate, 
was set aside, on the ground that the deputy re6order 
was an interested party, although he had sold* his 
shares in the company, but the transfers had not 
been completed. The appeal was then heard at the 
June sessions before the recorder, and an4>rder made 
reducing the rate, with costs. The parties not being 
able to settle the amount of costs, the matter was 
brought before the deputy recorder at the October 
sessions ; and he having in the meantime completed 
the transfer of his shares in the water company, 
taxed the costs at £250, and made an order accord- 
ingly. It appeared, however, that the deputy re- 
corder was rated to a parish which contributed with 
the respondent and other parishes to the common 
fund for the relief of the poor, but he was not rated 
to tbe parish where the property of the water com- 
pany was situate, which was ^e subject of the appeal : 
Held, that, having an interest, though it might be 
very small, in the case, and the taxation of costs being 
a judicial act, the deputy recorder was incapacitated 
from acting in the appeal, and that the order abju- 
dicating the costs was therefore bad. The 16 Grco. 
2, c. 18, only enables justices to make original orders * 
out of court respecting, places, in which they are 
rated, and does not give them any jurisdicition in 
the matters of appeals against orders relating to such 
places. lieg. v. The Recorder of Cambridge^ 30 Law 
Hm. Rep. 164. 

FALSE PRETENCES.— /VoMctt/or induced to 
enter into a partnership^ and to advance money as part 
of the capital of the concern. — Upon the trial of an 
indictment for obtaining money by Ifalse pretences, 
it was proved that the, prosecutor, upon the faith 
of certain representations made to him by the 
prisoner, entered into a partnership with him, and 
advanced 'money as part of the capital of the firm : 
Held, that, under these circumstances, a conviction 



could not be sustained. Reg. v. Watson, 30 Law 
Tun. Rep. 171. 

HABEAS COBJ^US.— Commitment'— Vagrant act 
— Substitution of new warrant. — ^Where a prisoner 
has been lodged in goal under a bad warrant of 
conmutment, even in the nature of a conviction, 
(as, where the commitment is under the Vagrant 
Act, 5 Geo. 4, c 88, s. 4), a good warrant of com- 
mitment, 'subsequently delivered to the gaoler, but 
before a rule for a habecu corpus has been obtained, 
is a good answer to that rule. The Queen v.' 
Richards (26 Law Joum. M. 0. 201) confirmed. 
And where Rvnit of habeas corpUsyfBa granted to bring 
up a prisoner convicted under the Vagrant Act, the 
commitment stating that he had frequented, &c., 
a public highway, not stating it to be ^'a place of 
public resort** or a^aoent thereto, and the writ 
proved abortive, and then a new warrant was delivered 
to the gaoler, and subsequently a rule nisi was 
granted for another writ of htidfeas corpus: Held, 
that the fiust of the second warrant, disclosed upon 
tfldavit, as that warrant would have been a good 
return to the writ, was an answer to the rule, and 
the rule was accordingly discharged. Exp. Cross, 
27 Law Joum. Ex. 40. 

LARCENY.— FoZw pretence — Servant receiving 
from master as agent of anodier, — ^Where a servant 
by a false pretence induces his master to give him 
a cheque, as agent of a creditor of his master, with 
the view of its being handed over to that creditor, 
and the servant appropriates the cheque to his own 
use, he cannot be indicted for stealing it. The Queen 
Y. SsKXy 27 Law Joum. M. C. 20. 

QUARTER SESSIONS.— Pbtt^ to adjourn^ 
Direction by statute to do act at next sessions — Table 
of fees* — ^Tlie provision of the statute 26 €reo. 2, 
c 14, which requires thai a table of fees shall be 
made at one quarter sessions, and shall be ap- 
proved by the justices of the peace at the next 
succeeding quarter sessions, is not directory but 
imperative. Hence a table of fees was held to be 
void which was made at on^ sessions considered at 
the next sessions, and by that sessions a^'oumed 
to the third sessions, wluch approved it Bowman 
V. Blyih, 27 Law Joum. M. C. 21. 

EMBEZZLEMENT.— By cUrh to a savings bank 
— Property laid in trustees — Evidence of act of trustee 
■r- Larceny or false pretences. — In an indictment for 
embezzlement by the clerk of a savings bank, the 
property was laid in A. B., and others. In order to 
prove that A. B. was a trustee, he was called as a 
witness, and stated that since the commission of the 
offence, he had been acting as a trustee, but that befoi e 
that date he had attended only one meeting, having 
been requested to do so^ lest there should be a de- 
ficiency of trustees, but he was also a manager, and 
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it did not sppear^that apy aet was dime at that 
meeting which niight not have been done by a 
manager as well as by a trustee : Held, insafficient 
evidence of acting to sopport the inference of a legal 
appointment as trastee. Upon an indictment for 
st^ding a ehe^ne, it was proved that the prisoner, 
being a derk to a savings bank, received the cheq;ae 
franca manager npon a false representation that /one 
of the depositors bad given notice of withdrawal, and 
for the purpose of handiog it over to the depositor ; 
it being found that, acording to the nsoal coarse of 
business, if a depositor could not attend at the proper 
time to receive the cheque, it was handed to the 
prisoner as the agent of the depositor: Held, that 
the case was one of fidse pretences,' and not larceny. 
Bsg. V. Essex^ 30 Law Tim.' Bep. 171. 



VENDOBS AND PUBGHASERS. 



wg — RetcindUg wntracl after conveyance. — After 
conveyance the omission of certain parcels, of which 
omission the purchaser lad notice by the sbstt-act: 
Held, not a ground (or rescinding the cpntn^t. The 
purchaser having, by his mistake, allowed the vendor 
to convey the omitted parcels to another purchaser : 
Held, not entitled to have the conveyance rectified : 
Held, also, that a decree for compensation cannot be 
■ made after conveyance. Qemre^ whether, in such 
circnmstaiioes, a bill praying rel<ef against another 
purchaser, and in the alternative against the vendor, 
is not demurrable. Lentyy. HiUa^ 6 Week. Bep. 
51. _^ 

ANNinTY.^CoiisuferatiM of jmrchaite-^ To he 
mcared by bond — No Uen, — An agreement to sell land, 
in consideration of an annuity of three lives ** to be 
. secured by bond :^' Held, that the" annuity was not 
a lien upon th^ land. i>u-oji ▼. Oa^fere, 6 Week. 
Bep. 52. 

BIGHT OF PBE-EMPTION,— CoMtmcHon — 
Ladtea — Time essence of contract [vol. 3, p. 276]. — 
If there is a contract to do anything^ and then a 
separate contract that it shall be done within a 
given time, the court may give efi^t.to the first 
where time is not of the essence of the contract ; but 
if a person ccmtracts to sell an estate for a given sum 
of money, to be paid on the 1st of January, if the 
money is tendered to him on the 2nd, that certainly 
would not be within the contract. Whatever dif- 
ference there may be between the decisions of courts 
of equity and of common law in the construction of 
contracts a8,to time being of the essence of the con- 
tract (First Book, 207), there is no suthority in the 
books that a court of equity wUl vary the terms in 
which a testator chooses to make a gift, or that it 



will eoDsider anything as an equivalent to conditiens 
imposed by the testator. There may, indeed, be a 
distinction whete the party is ready taid willii^. to 
do his part, but is prevented by the act of the other 
party from doing it; but that is one of a different 
class of cases. In the following case,, it appeared 
that a testator and hj8 brother were seised of certiin 
real, estate as tenants in common, subject to a 
mortgage debt that they had both eootnicted. The 
testator, by his will, directed his trustees to conv^ 
his real estate to his brother fi>r the sum of X2,600f 
X«rovided the brother signified to the trustees hb 
intention to aeeept the same within the' qiaoe of one 
month firom the testator's death, and paid the 
purdiase-money within a fiirther period of two 
months. His brother did signify to the trustees his 
intention to take the estate within the prescribed 
time, and' his solicitor applied to the solicitor of the 
trostees to have an abstract of the title furnished 
him, but he allowed the further period of two 
months to elapse without paying or tendering the 
purchase-money. He afterwards alleged that he 
was not bound to pay it till he had an abstract of 
the title foiiiished to him, and a conveyance ezc* 
euted, and, moreover, that he had a right to have 
the incumbrances discharged, and the estate con- 
veyed to him free : Held (aflSrming the decision of 
Wood, T. C), that the right of pre-emption was 
lost, and that, under the cireumstancea, the«trustees 
were not obliged to furnish an abstract. JSemUe^ but 
if the trustees had been guilty of such laehes as 
would have prevented the donee fixnn performing 
the conditions imposed hy the wifl, the court would 
have grsnted ihe relief. Broot v. GatTod^ 30 Law 
Tim. Bep. 194. 

Note. — As to the eflect of the exercise of an 
option to purchase, see ante, pp. 206, 207. 

PUBLIC COMPANY.— Poiwr to take fawd^ 
Infancy of owner — TiUe from occupatioa, for tatf 
years al a rent^-DeUrminmg vahe of hnd^-^A com* 
pany incorporated by act of Parliament was em- 
powered to take iand^ for the purposes of their act, 
sind either to pay for them by a gross sum, or by a 
perpetual annual rent. In the case of incapacitated 
persons, thereby empowered to sell, the value was 
to be fixed by commissioners appointed by the Act. 
The company took certain lands of an inftnt, and 
an award was -made by .the commissioners fixing the 
gross vidue, or ike annual rent to be paid. This 
award was, however, informal and invalid, though 
it did not appear that thu fiM^t was known. The 
company entered on the lands in 1797, and paid an 
annual rent, but not the sum fixed bv the award, 
until 1826, when the company, having arranged to 
give up part of the land to the owner, an agreement 
was made' between the agents as to the redaction to be 
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made in the rent ; and in that document the whole 
rent waa stated at the sum fixed by the commis- 
doners award, and a deduction was made therefrom, 
and the reduced rent fixed accordingly, which rent 
has been paid from that time, by the company, to the 
suocessiYe owi)er8 of the land. The present owner 
haying lately disputed the ownership of the com- 
pany, and given them notice to deliver up possession 
of the land, and threatened an ejectment, the com- 
pany filed their bill to establish their right to the 
land, and to have a conveyance : Held, upon the 
evidence, that the rent had not been pud upon the 
footing of the award from the date of the taking of. 
the land by the company, to 1826, and that the 
calculation of the rent upon the basts of the award, 
in the agreement of the date, was a mistake on both 
sides, and was not an admission by the defendants 
that the company held the land at a perpetual rent 
under the provisions of the act ; and that the com- 
pany had not acquired a perfect title under the act, 
and was not entitled to a conveyance : but, held, that 
the land must be treated as having been taken by the 
company for the purposes of their act, and tlmt on 
the principle of the case of the Duke of Beaufort v. 
Patrick (17 Beav. 60 ; 21 Law Tim. Rep. 290), the 
company were entitled to hold the luid, and to 
perfect their title thereto. The Somersetshire Coal 
Canal Company v. Harcottrt, 30 Law 71m. Rep. 194. 
SPECIFIC PERPORMANCE.— TJwrrec— JY«& 
when first shown — Evidence of seisin — Sixty years' 
title — Search for will — Intestacy — Covenant to produce 
old deeds — Practice in chambers — Objections to clerks 
finding.— The following case is one of great import- 
ance to conveyancers, and relates to various matters 
of frequent occurrence in practice. yice-Chancellor 
Kindersley decided the following points — viz., 1. 
Where a title of more than sixty years commences 
with a will containing a general devise, and there 
is a subsequent deed of covenant by the devisee in 
fee to produce deeds of earlier date, that will and 
deed, coupled with continuous possession ever since, 
is sufficient evidence of seisin. 2. Where there is 
conclusive evidence of intestacy sufficient to satisfy 
the Court of Chancery of the fact, yet witl^out 
search for a will, a purchaser is entitled to require 
such search. 8. Where earlier deeds are scheduled 
in a deed of covenant of sixty years old, a purchaser 
is entitled to simple inspection only of sucli earlier 
deeds. 4. Objections to chief clerk's finding as to 
title should be made and at once referred to the 
judge in chambers before certificate made, as the 
cheapest mode of deciding the question (Parr v. 
Lovegrove, 6 Week. Rep. 201). These points will be 
better understood from the following extract from 
the decision of the Vice-Chancellor : — *' The ques- 
tions involved in this discussion were in one sense 



nominal; the decree was the ordinary one, such as 
was made every day, and yet now that there was a 
controversy, not a single authority was produced as 
to what was meant by ^ when a good tiUe was first 
shown.* He had never entertained any doubt 
whatever, that it signified, not only that the plaintifiT 
could show a good title on the abstract and docu- 
ments there set out, but could prove the truth of such 
statements. If on the &£e of the abstract, or what 
was tantamount to it a title of sixty years and 
upwards was shown, and it was manifest without 
evidence that (for instance) an individual died 
intestate, or leaving a son, or without issue, if it was 
alleged with Hufiicient specification, that was a good 
title, although the proof might be a friture considera- 
tion. There was no decision showing that such was 
not the right view. There were two questions; 
first, whether a good title could' be made out at all 
up to this time, and whether the chief clerk was not 
wrong in finding that it could be made ; and, 
secondly, if it eould, when it was first shown. It 
was suggested in a book of practice, to which his 
. honour owed great obligations (Dart on Vendors 
and Purchasers, 195), that a title should comm^iice 
with a deed, and not with a will containing a general 
devise ; and that was true in one sense, because it 
was not consistent or desirable that it should so 
commence. But it was said that even a specific 
devise was not sufficient. There was no authority 
to show that the title must begin with a deed by 
which a fee simple was given to A. B. On the other 
hand, Loixl St. Leonards had thought that a title 
might possibly begin without any deed : it tlierefore 
could not be contended, nor was it, that the title was 
bad on that ground ; but the question was, whether 
there , was sufficient evidence of seisin.'* Parr y. 
Lovegrove^ 6 Week. Rep. 201. . 

SPECIFIC PERFORMANCE.— Surrender of 
lease vested in anoUier — Compeitsatum [vol. 8, p. 277]. 
—In the case of Nelthorpe v. Holgate (1 Coll. 203), 
specific performance was decreed with a compensa- 
tion for an outstanding life interest, which the vendor 
was unable to convey ; there the vendor knew per- 
fectly well of this outstanding life interest, but acon- 
tracted to sell the whole estate, while the purchaser 
(who obtained specific performance with compensa- 
tion) had no actual notice that any such outstanding 
interest existed. It is different where there appears 
to have been a common mistake on both sides, as 
the following decision will show. A. contracted to 
purchase a leasehold estate subject to an under- 
lease, of which seven years were unexpired, to B.*s 
father. A. agreed wiUi B., on having a surrender 
of this underlease, to grant him a new lease, and B. 
agreed to procure a surrender of the underlease from 
his fiither, and to accept such new lease. B.*8 fiuher 
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reftued to sanrender his underlease: Held, upon 
demnrreiy that A. could not obtain specific per- 
fonnance of this agreement, there being no allegation 
that B. had professed himself legally competent to 
enforce a surrender; and the question as to com- 
pensation' to A. being determinable by action at 
law for damages : Held, also, that B. could not be 
eon^peUed to accept a lease in the terms proposed at 
the expiration of the underlease. Beeston ▼. Stele^, 
6 Week. Bep. 206. 

MI^AKE. — Ag to parceU discovered after con- 
veifonee — Belief againet vendor or purchaeer of another 
lot — ^A ftiller statement of the ibUowing case is given 
than that already ftimished. The plaintiff contracted 
to purchase a leasehold house and stabling. The 
latter were not induded in the same lease with the 
former, but formed part of Hhe premises comprised 
in the lease of an adjoining house. The abstract 
deliyeredtothe plaintiff did not show any title to the 
stabling, and he did not discover the mistiJce, and took 
an assignment of the house and premises comprised 
in the same lease. The stabling was assigned to the 
purchaser of the adjoining house : Held, that there 
was no ground for rescmding the contract: Held, 
alao, that the plaintiff, baring had notice by the 
abstract of the omission as to the paicels, and baring 
allowed the vendor to assign part of the premises to 
another purchaser, was not entitled to hare the eon- 
Teyanee rectified : Held, also, that after conyeyanee, 
a decree for compensation could not be made. There 
bemg nothing in the particulars to show that the 
stablxDg did not form part of the premises included 
in the adjoining lot, and the other purchaser haying 
no notice that the plaintiff considered that he took 
a eonyeyanee of these premises: Held, that the 
plaintiff had no title to relief against him. Leuty r, 
EiUae, 80 Law Thn. Bcp. 229; 

NoTB.^Thia case of Lenty y. Hillas has been 
taken by appeal to the Lord ChaneeUor, who has 
oonflrmed the decision of the M. B., that the plaintiff 
had no case against the yendor, but has oyerruledhis 
deeisi<Mi as to the other purchaser of the stabling, 
giying relief against him. Leutif y. HiUae^ 6 Week. 
Bep. 218. 

LIEN FOB PUBCHASE MONEY.— iliiii«% 
granted — Whether a Uen on the estate, — An agreement 
was entered into for the sale of an estate, in eon- 
aiderationof an annuity to be granted to the yendor, 
fiir three fiyes, to be secured by bond, upon the 
estate being conyeyed: Held (confirnung the deci- 
sion of the Master of the Bolls), that the yendor had 
no lien on the estate in respect of the annuity, and 
was only entitled to have it secured by bond. Ka 
person sells an estate for a certain sum of money 
which is not paid, the vendor has a lien on the estate 
for the purchase money ; and if he takes'^aay other 



security for the payment thereof, he still has such 
lien. Secus^ in the case of an annuity. Dixon y. 
Gayfere, 80 Law Tim. Bep. 162 ) 6 Week. Bep. 62 ; 
suprh^ tit. ^^ Annuity.*^ 



THE DIVIDED PBOFESSION« 



In the Jurist of the present month, thete is an 
article on two jpamphlets of Mr. E. W. Fidd, in 
which this gentleman endeayours to kbep open the 
(dd sore of the superior advantages conferred on the 
bar, by which he alleges an unjust monopoly in 
obtained to the prcju^ce of solicitors. The question 
is no doubt one of some interest to a few solicitors 
who think they could better perform the ftmctioBa 
of a barrister; but we cannot conceiye that the 
opinicms of l&s. Field are likdy to be generally 
adopted. In attacking the privileges of the bar, 
Mr. Field shows a little more energy, but yery 
little discretion: — ^* Differing in this respect ftom 
eyery other occupation, the legal regulation of 
advocacy— if I may call that legal which is really 
above and outside all legal control — ^is placed in the 
hands of the great lawyers, and, as I have just said, 
is aboye all judicial and legislative couArqL Ha 
members form a corporation or guild which goyem 
the most important of all civil occupations by tCtoini 
wisdom, or interests, or whims, or by.a mixture of 
all three, and which, by r^gnlationa . historicaUy 
quite modem (s6me only a fow years old), baa 
entirely severed advocacy from the lower pfuisoits 
of the profession, and has done this ^s6 as eflfectdally 
to debar any systonatio addition to its own ranka 
firom*that source from which nature (the true guide 
in these matters), if left unrcsfrieted, would bacve 
recruited them. Did a cobbler desire togo to the bar 
(and to the honour of the bar be it said that that 
Buppodtton is not a fondM one)t he might be called 
to the bar three years after entering himadf at one 
of the inns of court, oontiniung to workiat his stall 
all the while. But ff my learned and ahle friend 
now near me desired to be called to the bar, ha 
most have been atrudc off tii^ roll of att otae y i s and 
haye entirely and honA fide ceased to act either aa a 
soBcitor or in any ofihe other legal eapaeitiee men- 
tioned in the recent rule of the four inns for three 
years. Three years ia enough for a cobbler, who 
is all the while continuing his praetice, to leaxn all 
the preliminary law necessary to his adndasieii to 
the barr*-ifaree years* abstinenee from praetieeand 
fwg e tftJ ness of his previous knowledge would be 
imposed upon my kamed friend.** 

Mr. Field will be gUid to learn that cobbl^ and 
attomeya are upon the same footing. Abetinenoe 
from the pursiMt of any trade or busiQ^ is inall 
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the iniks a necessaiy condition to the keeping of 
terms. 

Mr. Field then Boggests two qtiestions — ^first, " Is 
this exclusion of attorneys and solicitors expedient 
for the public.?** And, secondly, '* Is it expedient 
that the bar itself should be the legislature on such 
a subject, and have power, at its own simple wijfl 
and ipse dixU^ to exdude fix)m the trade of advocacy 
any bodies of men whaterer — most of all, to exclude 
those who more than all others would be most com- 
petent to enter into such trade in rivalry with 
themselves ?** 

"With the first of these two questions Mr. 
Bulmer*s paper deals, as far as it goes, very ably. 
It omits, however, to point out to the public (as I 
conceive we are bound to point out if we are to be 
outspoken on the subject) that the inexpediency of 
an such regulations is the leading doctrine- of 
political economy, and that such regulations are 
opposed to that principle of ' unrestricted competi- 
tion,* as one of our great statesmen calls it, which is 
in future, he says, to be the governing policy of this 
kingdom. Besides all monetary considerations 
turning on the fact that the present regulations 
constantly require two men to be employed on work 
that one* would otherwise efficiently perform (the 
elucidation of which considerations would alone 
afford materials for a paper), the interest of the 
employer (the public) plainly is to have as large a 
labour market to choose its legal workmen out of as 
possible, and to get rid of every regulation which 
would prevent the removal of its labpurers from one 
point of legal employment to another.*' 

"Moreover, such regulations prevent the legal 
workman fVom applying himself to that one par- 
ticular branch of legal occupation to which, after 
trial and upon experience^ he finds himself most 
fitted; and, on die contrary, they require him, 
before he has had any experience,] to decide to 
which particular branch the whole of nis future life 
shaU be devoted. To the adoption of the opposite 
course the remarkable excellence of the American 
lawyers is to be attributed.** 

Mr. ileld has probably taken the American 
lawyers at their own estimate. No one who judges 
them by their text-books and reports will rate them 
highly. No doubt the Anglo-Saxon race in America 
is capable of contributing the same amount of talent 
to the legal profession that it does in England, but 
there are other outlets for ability there. The legal 
profession does not offer the same peculiar attrac- 
tions to cultivated talent that it does here; and, 
whatever may be the cause, the law in the United 
States is very much less scientific and exact than it 
isliere. America has produced few good treatises^- 
Bcarcely one of remarkable excellence ; and its 



judicial precedents will not bear comparison with 
our own. But this is beside the question. Every 
American lawyer might be, as Mr. M. 0*Connell has 
it, a Lycurgus, and yet not owe it to his attorney 
breeding. 

The writer in the Jurist then makes the fol- 
lowing observations, which merit some attention, 
though we cannot say we subscribe to all of them : — 
"The object of the institution of the bar is the con- 
servation of the principles of the common law. This 
would be impossible in the hands of attorneys. 
Their minds, like those of other mortals, are subdued 
to what they work in. Their views are necessarily 
concrete ; it is desirable that they should be so. An 
attorney, with the habits of mind which distinguish 
an accomplished counsel, would be unfit for his 
work. Each by proper training is fitted for his 
occupation. The cases are exceptional where either 
branch of the profession has been benefited by 
recruits firom the other, and those recruits who have 
made good soldiers were drilled under the system 
Mr. Field' would abolish. It is not worth while to 
stop to discriminate the intellectual characteristics 
which the two professions respectively require. 
There can be no doubt that of two minds, fVesh 
from university training, and innocent of law or 
practice, one will be better fitted for the bar, the 
other for the office, aind this independently of the 
gift of eloquence, which, though the most regarded, 
is, to the welfiure of society, the least important gift. 
Suppose, however, that these blank minds are 
equally capable of winning distinction in either path 
— ^that both will inevitably distinguish themselves. 
It is easy, alas I to win distinction and wealth at the 
bar without discharging the sacred trust which is 
committed to the bar — ^to make use of the law 
without understanding, and consequently without 
. respecting it. If our talented adventurer, after 
training for and trying attorney's work, is dissatisfied 
with the work, or with the pay, or with the distinc- 
tion, and is free at once to jump into the position of 
a counsel — to become one of the keepers of the 
country's law (a large part of its conscience) — what^ 
days and nights are we to expect that this man, who 
has shown so little foresight, so little stability of 
character, will devote to the patient unremunerated 
investigation of the principles and worth of the law P 
" But don*t tell me,** says Mr. Field, " of the patient 
study of the law. Have I not seen note -books filled 
with caricatures — barristers who did not know the 
difference between a lease and an assignment ?** No 
doubt the web of students and barristers is of a£ 
mixed a quality as that of articled clerks and attor- 
neys. cBut we are to consider those who succeed, 
not those who fail in each branch. A man of ability 
and energy, by one mode of training, may become a 
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snoeesafbl merchant, by another a successful attor- 
,ne7, by another a successful (and pernicious) Nisi 
PriuB advocate. What is wanted for the lasting 
interests of society in the bar is a man who has 
patiently studied that which is wortliy of patient 
study, and cannot be comprehended without it. The 
man may wear a wig and get money enough and 
honour enough-^-all he wants— :without that study. 
Society demands more, and is wise and right in 
saying to the man of ability and energy, ^^ If yon 
widi to be- trusted with this precious macliine, which 
requires the undivided application of all your atten- 
tion and industry for years to comprehend, you 
must give me security for that application — you 
must relinquish all oUier occupation.** The man of 
energy, who, if he had a business, would neglect his 
books, being kept from business, is true to his 
tharacter ; he does not vegetate, but works to the 
desired end, and if the right stuff is in him becomes 
what he would never have become while on the 
attorneys* rolL 



THB^ EXAMINATIONS. 



The subjects of the preliminary and final examina- 
tions of articled clerks are receiving that attention 
which they merit, and we only . hoi)e that in their 
seal some individuals may not be using tlieir posi- 
tions for the purposes of unduly increasing the 
difficulties of candidates by making the proix>sed 
examinations a means of keeping the profession 
closed for die benefit of those already within its 
fold. 

We have .to report, that, on the 12th of January, 
a deputation from the Metropolitan and Ptovincikl 
Law Association had an interview with the council 
of the Incorporated Law Society upon the subject 
of improving the education of solicitors. 

The deputation consisted of Mr. Field and Mr. 
Bower, of London ; Mr. Banner, of Liverpool ; Mr. 
Byland, of Birmingham; and the secretary and 
assistant secretary of the Association. 

Mr. Cookson, of London, and Mr. J. Hope Shaw, 
of Leeds, would also have been members of the 
deputation if they had not occupied seats upon the 
council. 

Mr. Field, after referring to the active interest 
which had always been taken by the Metropolitan 
and Provincial Law Association upon this matter, 
and to the various steps which they had taken, 
especially since the year 1863, to urge u^xn the 
council the adoption of various measures which had 
been recommenced by dl the more active of the 
Provincial Law Societies, stated that the committee 
had sought the present interview in obedience to 



instructions they had received at the recent aggre^ 
gate meeting of the profession at Manchester. He 
then referred to a passage upon the subject in the 
last annual report of the council, which led the 
committee now to hope that there was no longer 
any great difference of opinion upon the subjecti 

The committee, however, desire to urge upon the 
council the importance of taking immediate steps 
to introduce certain specific improvements, which 
he proceeded to state a^ follows :— 

1. That a preliminary examination should be 
instituted in certain subjects of general education, 
in respect to which the committee only wished to 
suggest the addition of the English language to ihoed 
enumerated in the last annual report of the council — 
viz., English history, geography, the Latin and 
French languages, arithmetic, and l)ook-keeping. 
This examination must of eourse, as intuuated in 
the report of the council, be so arranged as not to 
render it necessary for the candidates to attend in 
London. 

2. The committee were strongly of opinion that 
this preliminary examination should take place 
before articles, believing that if it were postponed 
it could never be mode as real and efficient as it 
ought to be, and would not effect its main* object of 
excluding from the profession improper candidates 
for admission. 

3. Upon the subject of professional education, 
the committee urged the expediency of adopting 
the course, which was followed by almost every 
other examining body, of giving notice beforehand 
that the examinations in the different subjects would 
be founded upon certain specified text-books. 

4. The committee urged that the examinations 
would be very much more useftd, and very much 
less likely to encourage the system of cramming, 
if articled clerks were permitted to present them- 
selves for examination from time to time during 
their articles in any of the necessary subjects in 
which they might feel prepared to be c^tamined^ 
instead of being compelled as now to pass through 
one examination in all the different subjects at tibe 
same time. 

5^ The committee further suggested that the 
system which had recently been adopted by the 
council of giving honours to a small number of the 
most distinguished candidates, should be extended 
by an additional division of the whole number of 
candidates into two classes; the first to contain 
those who passed well, and the second those who 
barely passed. 

This was one of the suggestions originally made 
by the committee in 1853, and the committee felt 
convinced that it would affi>rd a valuable motive 
for increased exertion to a much larger proportion 
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of the candidates than would erer be influenoed by 
merely ofFcriog a small namber of prizes. 

Mr. Field urged that some of these objects, 
especially the last two, could be adopted at once by 
the comicil under the powers they already possessed ; 
and that If the council were willing to apply to 
Parliament for such an extension of their powers 
as would enable them also to adopt the other sugges- 
tions, it would be perfectly easy to obtain for such 
an application the cordial concurrence of all the 
active provincial law societies, an opinion which was 
fully confirmed by Mr. Ryland and Mr. Banner, 
as well as by Mr. Hope Shaw. 

The whole of these suggestions were carefully 
and very fully discussed. The council, of course, 
did not express any collective opinion upon the 
sulject ; but the impression left upon every mem- 
ber of the deputation was, that the council was 
prepared at once cordially and actively to take steps 
foi the adoption of, at all events, the substance of 
all that had been suggested. 



Li connection witli the above, we may call atten- 
tion to the foUowhig letter which we have been re- 
quested to insert, but we arc not to be considered 
as approving of oU the suggestions made by the 
writer: — 

*' Tliis subject has been so fully discussed in all its 
bearings, that there remains apparently bat little 
more to be said about it ; yet there is one view, and 
I think a new one, which I would submit to the con- 
iidcration of your numerous readers. It is this : 
firstly, that examination should take pbce after 
admisnon, instead of previous to arlicleship ; secondly, 
that it should be voluntary; and, thirdly, that 
degrees should be conferred, as at the universities, for 
succeaaful attempts. 

*^ The first proposition, if canied out, would entirely 
do away with the filtering 8}*stcm by which clerks, 
who have not had the advantage of a liberal, or 
rather classical education, and who, by a course of 
industry and application, have fitted themselves for 
an honourable profession, the duties of which they 
are perfectly competent to fulBl, would be excluded 
for not possessing a knowledge of Latin, Greek, &c., 
which is of little more practical use to a lawyer (or 
even to any one except the man who makes letters 
his profession) tlian preparing the mind for future 
efibrts. This is not the only advantage ; for' what 
could be the object of * cramming' a boy wlio has had 
little previous education but to get him into a good 
business^ and what criterion would it be. for a youth 
fresh from Harrow, or any other public school, in 
thorough mental training, and accustomed to get up 
any amount of work in a given time, to pass through 
a preparatory examination? 



"But for the sake of argmnent, let us suppose 
such a ceremony established. AVhat would it effect ? 
The successful ^crammer,' and the youth fresh 
from school, would be admitted to articles. But 
would any advantage over the old system be obtained ? 
and is a little ^ Latin and less Greek ' what is 
wanted to make a clever lawyer ? Certainly not f 
Application and perseverance are the thmgs needfhl, 
and whoever possesses these qualities need never 
despair of rising in his profession. Not that a 
claraical and liberal education is to be despised, by 
no means, but still it is not indispensable to the 
acquirement and comprehension of law as practised 
by solicitors in England. 

** As to my second proposition, I would have the exa- 
mination voluntary — that is to say^ any one who gave 
in his name after admission might take part in it. 
The subject should be Greek, Latin, French, Ger- 
man, &c., with certain text-books, with which each 
candidate must be thoroughly acquainted. The 
details and general management of the whole could 
be left to the examiners. 

" Thirdly, the rewards for a successful examination 
in all branches should be certain degrees, to be de- 
termined previously by competent persons, or any 
society — ^the Incorporated Law Society for instante — 
who might have the direction of it. 

*^ The advantage of honours over mere book-priies 
is so palpable, that I will not trouble your readers 
with any further discussion on the subject 

" In conclusion, I think that this plan, if properly 
carried out, would produce beneficial results ; for the 
chance of getting an honourable degree would be 
dependent on passing a good law examination ; so 
that, if I may use the expression, ^ Two birds would 
be killed witii one stone.* '' L\ F. H. 



NOTICES OF NEW BOOKS. 



Horsey on Probates and Admnistrations. 
TJie Probate and Adminvttration Act, 1857, with the 
Rides and Orders of the Court ofPi'obate. Also, the 
InstrucUovs to the Principal and District Itcgislrars, 
and a Summary of lite Law of. Executors and Ad- 
ministrators in refsi-ence to Probates and Administra- 
tions. Second edition. By George IIorsgy, 
Esq., of Gray's Inn, Borrister-at-Law : Lecturer's 
Prizeman, &c 10s. London : Shaw aud Sous. 
A very short time, indeed, has elapsed since we 
noticed the first edition of this work, and we now find 
that the whole of that edition was very speedily ex- 
hausted, and a new one called for — which plainly 
shows that Mr. Horsey's labours were dulyappre- 
ciated. As, however, the work was incomplete with- 
out the then shortiy-expected rules and orders, we 
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think the author exercised a wise discretion in deky- 
ing the publication of the second edition until he 
could add them. It is not at anj time a reiy easy 
task to produce an intelligible work where tlie mate- 
rials themselves are simple ; and much less so when, 
as in the present case, the materials arc anythiug but 
siinple. We are sure that any practitioners who may 
attempt to get on: with the oilicial copies of the act 
and new rules and orders, will soon find tiieraselvcs 
inyolved in inextricable confusion, and will be glad 
to avail themselves of such assistance as Mr. Horsey's 
book siffords. Having so fidly and so receutiy 
noticed the work, it will be unnecessary to do more 
than refer to the additions. These consLst of the 
new rules and orders, which are not oidy given in ex- 
tenso, by way of appendix, but are also incori>orated 
in the body of the work — thus enabling the reader 
to ascertain at a glance what the law and practice 
are. We notice that Mr. Horsey has p]ace<l headvigs 
to the various rules and orders, which makes them 
more easy of reference and more readily understood. 
Indeed, tiiis alone is a great improvement over the 
official copies, in which the reader cannot hope to 
find what he wants without much trouble ; whereas, 
in Mr. Horsey's appendix the particular rule sought 
for may (independentiy of the index) be speedily 
found. In addition to thb feature, on abstract of the 
rules and orders and Hsts of the terms appear in the 
table of contents, so that the practitioner cannot fail 
to discover everything in the work. The index, too, 
has been considerably enlarged, and its arrangement 
improved. On examining the work, we discover 
that Mr. Horsey has extended his labours to that 
portion of the volume which contains the " summary 
of the law Qf executors and administrators," and 
that he has made many additions thereto. In &ct, 
it appears to us that the author has felt constrained 
by the approbation shown of his work in the speedy 
sale of the first edition, to make it as perfect as pos* 
sible ; and we have little doubt that the work will 
become a standard one, as it is evidently not intended 
to be, what some otiiers are, a mere ephemeral pro- 
duction to meet the expected demand arising from 
the creation of a new tribunal. 



CooTE*8 Probate Court. 

7%e Common Form Practice of the Court of Probate in 
Granting Probates and Letters of AdministratioTi^ 
with the New Act (20 ^ 21 Vic. c, 77) ; also the 
Rules, Orders, and Instructions in respect of Non- 
Contentious Business as well as Contentious Business; 
together with the Official Table of Fees, Sfv,, as issued 
dth January,\lS5S. By Henry Charles Cootb, 
Proctor in Doctors' Commons, Author ""of ** The 



Practice of the Ecclesiastical Courts.*' Loudon: 
Butterworths. 13s. 

The above comprehensive tide might almost be left 
to explain the nature of the work ; but, conformably 
with custom, we will notice its contents more fuUy : 
Chap. 1 treats of the *^ Constitution and Jurisdiction 
of the Court of Probate." Chap. 2 of " General 
Grants,'* including the following : Sec. 1, Probates; 
Sec 2, Letters of Admmistration, with the Will 
annexed ; Sec. 3, Incorporation of Papers by Befer- 
ence, &e.. Affidavits in Proof of Will ; Sec 4, Letters 
of Administration ; Sec. 6, Presumptive Proof of 
Death ; Sec. 6, Commorientes ; Sec 7, Doctrine of 
Priority; Sec. 8, Renunciation, Consent, and Re- 
tractation ; Sec. 9, Jomt Grants ; Sec 10, Bight of 
the Court to select an Administrator. Chap. 8 
treaU of ^* limited Grants," including the foUowing 
subjects : Sec. 1, Grants limited in Duration ,* Sec S, 
Grants for die use and benefit, ^* Jus habentinm ;'* 
Sec. 3, Limited Proliates ; Sec 4, Limited Admmis- 
ti-ations, with the Will annexed; Sec 5, Limited 
Administrations ; Sec 6, Grants, save and except ; 
See. 7, Grants '* Ceteroruuu'*, Chap. 4 comprises 
*^ Grants de bonis non.'* Chap. &, ** Second or Sup- 
plemental Grants." Chap. 6, ^^Alterations in 
Grants." Chap 7, «' Revocations of Grants." These 
occupy about 200 pages of the work, and then fol- 
lows an appendix of nearly 200 moru pages, contain- 
ing the new Act and the new Rules and Orders. 

The work is written by a genUeman who is the 
author of a treatise on the practice of the Ecclesi- 
astical courts, and is himself a proctor, and who, in 
fuldition, states that he has received the assistance of 
a friend in the late Prerogative Court well versed m 
the minntise of practical details. Such advantages 
certainly lead to the supposition that Mr. Coote 
is qualified to instruct his less favoured co-practi- 
tioners ; but we fear that some of them will feel 
disappomtcd that such great qualifications for giving 
practical information have not produced something 
more really serviceable. We take it that the great 
requirement of the profession at this time, with 
reference to the business thus newly opened to 
them, is some practical work, such as the works of 
Lnpey and Archbold with reference to the common 
law, by the aid of which any ordinary practitioner 
could safely and comfortably execute all the various 
proceedings relating to probates and administrations. 
We by no means^ say that Mr. Coote has not pro- 
duced a good work, and very posably he could have 
furnished just such a work as that referred to by us 
as a desideratum, but may have forborne to do it for 
reasons not very, difficult to divine. It is somewhat 
natural for proctors to be unwilling to repeal the 
*' secrets of the prison-house " to their now rivals, 
the ^* general nractitioners.V 
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It 18 nttedjr impoinible for na to giTB the reader a 
jogt notion of the work by any lengthened descrip- 
tion, and we mnat, therefore, have recourse to 
extracts, as being the most likely plan by which this 
may be accompliahed. For onr purpose we select 
Sec 8 of Chap..2. This section treats of '' iSmtiiicui- 
Uon, Caiuenl, and RetractaUonJ^ 

*' i2e»iciicialiom,-r-Rennnctat]on is the act whereby 
a person haviing a superior interest or right to 
probate or administration, waives and abandons it. 
It mnst be made absolatdy and without reserre ; 
and to be effectiyfB, it must be admitted and recorded 
(Long and Fearer y. Sym.es and Hannam, 8 Hagg.. 
£. R. 776). But it takes effect from the day of its 
date (Monday and Beny y^ Slaughter, 2 Curt 72), 
althongh recorded later. It is then permanent ; and 
if not retracted, can be acted upon and referred to 
in all 'succeeding grants (Harrison y. Harrison, 
Bobertson, yoL 1, p. 406 ; 4 Notes of Cases, p. 4^4, 
and tf^/ra). No' second rennndation is required 
(i&icf.), nor is it necessary to dte the renunciant 
party, j^cept in the case of executorship, it does 
not bind the representatives of iho renouncing party. 
Bennnciation may be made lyy proxy or by appear- 
ing personally, in curi6—4. s., before a surrogate. 
In the latter case, if the renunciant be an executes, 
he takes wd oath that he has not intermeddled, and 
will not intermeddle in the goods of the testator. 

*'Bjf an executor, — ^The executor may renounce 
probate at once, and his renunciation will be ad- 
mitted, provided it be accompanied by the original will 
(M. Fentott, 8 Add. 35). If he be a residuary legatee 
in trust, or residaary legatee also, he must renounce 
administration (will) also in these further characters. 
A residuyry legatee, if there be no executor, may 
renounce and file the will at the same time. An 
executor in renouncing probate of his own testator's 
will, renounces by implication tlie execution of any 
will of which the former may have been executor, 
and of all other wills comprehended in the chain. 
An executpr cannot renounce probate of the first 
will, and take probate of the second one (J. Perry, 
2 Curt. 655). The renunciation of executorship, 
which is an oQce, binds the representatives of the 
executor {Ibid,), 

^^Bya legal personal repreeentoHoe. — ^An executor' 
or an administrator, with the wiU annexed, or an 
administrator, may renounce the administraticib, 
with the will annexed, or administration, which he 
would be entitled to take in such his reiuresentative 
capacity. And such renunciation will be a sufficient 
waiver, to admit other interests to administration, 
if the renunciant be the sole representatiYe of his 
own deceased. If there be another qualified 
representative, the latter must renounce also. 
Where the acting (or proving) executor was cited. 



but could not be served personally with the process, 
the court,- under these circumstances, directed the 
renunciation of his co-executor (via., of the probate 
and execution of his own testator's will) to be 
procured, before it would make a grant in de&ult 
of the other. Power had been reserved to such 
co-executor, but he had not proved. It would 
seem that the renunciation of the proving or acting 
executor would have been suffident, if he had not 
absconded, and could have been personally served, 
as in that case his refhsal would have been perfect 
(Sarah Leach, deceased, 14th May, 1857. :tfy Sir 
John Dodson). 

^^By all ike penone iniertrted ta ike esUUe, — ^If 
there is no legal personal representative of the 
deceased person on whose behalf^ or in whose name, 
a renunciation is desired, all .persons having an 
interest in his estate must renounce. Under such 
circumstances, in the case of a will, the residuary 
legatee must renouce as well as the' executor ; and 
in the case of an intestacy, all the next of kin, and 
idl the persons entitled in distribution, must re- 
' nounce. 

" By a feme eoverte. — ^Where a wife renounces, 
her husband must, to perfect it, join in her renunci- 
ation; otherwise he must be cited (Wm. Augustus 
Jaqnes, 5 Notes of Cases, p. 295). 

^^EsDecutor inUmuddUng. — ^If an executor has 
intermeddled in the deoeased*s estate, on the &ct 
being proved, the court will not admit his renunci- 
ation (Long V. Symes, 8 Hagg. 774 ; McDonnell, 
v. Prendergast, 8 Hagg. 214 ; Jackson and Welling- 
ton v. Whitehead, 8 Phill. 579 ; Bayner v. Green, 
2 Curt 249; Munday and Berry v. Slaughter, 2 
Curt 76). On no other ground can he be precluded 
firom renouncing (Jackson and Wallington V. White- 
head, 8 Phill. 579). Hie rule of the civ^ law is 
emel hceres^ eemper hcere$. 

^*' By guardian,^A minor, or an infimt, may 
renounce by Bis guardian, appointed by the court for 
that purpose. A testamentary guardian of an in&nt or 
minor renounces on bdialf of his ward, and has a 
preferable right to do so over the other guardian. 
The guardian, appointed by the Court of Chancery, 
of ^the estate of an infimt, may renounce on his 
behalf A mother will be appointed guardian by 
the court to renounce, on behalf of the child or 
children with which she is enceinte at the moment 
(John Wilmshurst, August, 1830). 

^^ By committee. — ^A committee of a lunatic, or 
person of unsound mind, may, on his behalf, re- 
nounce probate or administration. 

*^ Renunciation by non-appearance to citation, — Hie 
non*^pearance of a party, having a superior ibterest 
to a citation, if personally served with such process, 
is equivalent to a renunciation, and is equally binding 
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upon him, and efPective (Vide Coote^s * Ecclesiastical 
Practice,* p. 764). The rale of the civil law is 
^Si citatns aliqais nou compareat, habetor pro 
consentiente * (Mascard de Prob. vol. 3, p. 253). 

^^Renunciation dispensed withr — One of an intes- 
tate's next of kin, being a convicted felon and 
transported during his natural life, was not requirod 
to renounce. (Joseph Lawrence, deceased, June, 
1825). 

'* Consent — In certain cases, as we have seen, a 
renundivtion most be accompanied bj a consent ; 
in others, a consent alone is required, to le:ul a grant 
to a person of an inferior interest. If a leading 
grant belong to two jicrsons, one of whom only is 
indiucd to take the further graikt, his renunciation 
and consent will enable his co-partner to take it 
alone. 

^^Retractation, — Under certain conditions, a re- 
nunciant is allowed by the court to retract his 
renunciation, being held not to be bonnd by his 
waiver for all time. But this state of tlie law appears 
now to be abrogated, as r^ards the executor. By 
the 70th section of the new act,* it is enacted, that 
*' where any person, after the commencement of the 
act, renounces probate of the will of which he is 
appointed executor, or one of the executors, the 
rights of such jierson, in respect of the executorship, 
shall wholly cense, and the represcntatloii tu the 
testator, and the arlministration of liis eHfects shidl 
and may, without any further reiiuncJatlon, go, 
devolve, and he commit ted in like manner as if such 
person had not 1)een appointed executor.* Tlie 
effect of this enactment is not only to give to tbe 
proving executor the right of transiuission by sur- 
vivord1iip,-but to debar the reuunciant executor from 
retractiiig his renunciation qttfi executor. Tliere is 
nothmg, however, to prevent his retracting his 
renunciation qttd residuary legatee, if he has re- 
nounced in that character also, and taking adminis- 
tration (with the will annexed) de bonis non. If 
administration, with the will annexed, has been 
granted to a legatee or creditor, on the renunciation 
of the residuary legatee, he is allowed, upon the 
dea^ of the administrator, to retract his renunci- 
ation and take administration (will) de bonis non^ 
though op|)osed(e.^.„by a creditor: Dimes v. Corn- 
well and Lyon, 7 Notes of Cases, p. 381). And 
so in the case of a simple administration granted to 
a person entitled in distribution, or .to a creditor, 
on the renimciation of the next of kin, the latter 
may, on the administrator's death, retract and take 
administration de bonis non (Skeffiogton v. White, 
1 Hagg. E. R. 702^. In all cases of renimciation, 
save in that of an executorship, on the death of the 
reuunciant his representative may take ^ grant to 
the same deceased, without retractation, for a renunci- 



ation, except in the case of executorship, does not 
bind representatives (Thos. Newton Penny, 1 
Robertson, 426). But the retracting party may 
only take administration in the form in wliich it was 
originally granted, particularly if a consent on his 
part has accompanied the renunciation. So, where 
on the next of kin renouncing and consentiiig, 
administration was granted to a creditor for the use 
of the widow during her lunacy, the court would 
not, on the death of the aflministrator, allow one 
of the next of kin who retracted to take an alisolute 
grant of administration de bonis^ but gave him one 
limited as before. The reiumciant may retract 
before administration has passed the seal, unless 
the circumstances be snch as to justify the court 
in refusing to allow such retractation. In one 
case the court, where the next of kin had re- 
nounced, in order tliat a creditor might take, und 
one of them applied to be allowed to retract before 
administration passed the seal, reftised to permit it, 
and held them to their renunciation (West and 
Smith V. WiUby, 3 Phill. 374). Refusal, shown by 
non-appearance to a citation, requires no retractation. 
The party so ref\ising may, on the death of the 
administrator, come in and take a grant de bonis non. 
He is, however, subject to precisely the same rules 
which regulate a retractation, and has no more 
privileges than the person who has renounced in 
form." 

The reader ¥nll now be able, to judge whether Mr. 
Coote*s work is one which supplies the kind of infor- 
mation wanted by practiooers under present circum- 
stances, or how far it is tlie best yet produced : for 
though it may not come up^to the required minutis 
of information, it does not follow that it msj not be 
preferable to other productions. From an exa- 
mination of the work, we are enabled to say that Mr. 
Coote has done what he professes to have undertaken 
in a satisfactory manner, and we are certain that the 
volume will be of essential service to the bewildered 
practitioner. 



OLD AND NEW JUDGES. 



The advent of Mr. Serjeant Byles to the bench of 
the Court of Common Pleas, in the. place of Mr. 
Justice Cresswell (now the judge of the New Probate 
and Divorce Court), has been accompanied by the 
death of a retired judge, Mr. Justice Maule. A 
notice of these distingiushed personages may not be 
unacceptable to our readers. 

Mr. Justice Maule was senior wrangler, first 
Smithes prizeman, and feUow of Trini^ Collie, 
Cambridge. He b^gan his career at the bar with a 
great reputation. That reputation he fully main- 
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tained both there and on the bench, to which he 
was nused in 1889. 

Mr. Jofltice Manle was, perhape, one of the moat 
remarkable men of his time. Living much in secla- 
don, a court of justice was the only arena in which 
to study his character. Nevertheless, it is curious 
that no man had a higher reputation for solid and 
extensive learning of every sort, for wise and pungent 
sayings, for sarcastic humour, for searching acuteness, 
or for unbiassed impartiality. He could tell the 
best story, quote fh>m the most out-of-the-way 
authors, discuss with equal ability a question of 
mathematics, a question of law, or, more singular 
still, one of scholastic theol<^. If he desired to xe- 
buke a tedious counsel, or to expose a foolish law, he 
did so with a keen delicacy of humour worthy of 
Charles Lamb. Confident in his genius foir sarcasm, 
he ventured sometimes to rebuke even the vagaries 
of his brethrciu who sate on the bench by his side. 
Confident in his acuteness of intellect and profound 
knowledge of law, he would sometimes play with a 
counsel, or lead astray for a time even die ehief of 
his own court. As was once said of him, he was like 
a man throwing stones into a canal, and bidding his 
Newfoundland go in to fetch them. It was ho use 
attempting to cigole such a judge. His intellect 
inspired too much respect. Except, perhaps, Sydney 
Smith and Lord Melbourne, there was no one about 
whom so many good stories were current. 

As a magistrate, his merits were his impartiality, 
his knowledge of law, and his strong sense. There 
were occasions, imdoubtedly, when dignity and de- 
corum might have been better provided for: but 
Mr. Justice Maulers capacity as a lawyer was un- 
questioned. His capacity to keep his mind clear of 
prejudice, and to see the facts as they really stood, 
was unequalled. In his time there have been cases 
enough in which his political opinions and his private 
views must have been involved : nevertheless, it will 
be found that he has sometimes supported views 
diametrically opposed to both. In the O^Connell 
case he gave judgment against O^Conuell : in tbe 
Braintree case he gave judgment for the legaL'ty of 
the church-rate. Indeed, it was impossible to see 
that man in court, huddled together on his seat, with 
his pallid face, ample forehead, aquiline nose, 
piercing eyes, and singularly heavy mouth, while 
his emaciated fingers held the ^pen, and his .tongue 
expressed, in broken sentences, his view of the 
argument as it proceeded, without feeling satisfied 
that he cared not a jot for the plaintifi^or the defeni- 
dant as individuals — ^that he was thoroaghly purged 
of all prejudice. His duty was to see how the facts 
stood, to settle the^ data of the problem, to lay down 
the proposition of law to be applied, and to apply it 
accordingly. To tliat duty, accordingly, he reli- 



giously applied himself. Mr. Justice Maule was a 
strictly impartial magistrate. 

But this eminent person was more. He was a 
thoroughly accomplished lawyer, keenly acute. Above 
all, he was remarkable for good sense. There are 
few subtle lawyers who are not given to super- 
subtlety. They cannot resist the temptation of a 
logical puzzle. If two views can be taken of any set 
of facts, or of any rule of law, they will adopt that 
which gives the most startling result. They glory 
in the saying that hard cases make bad law, and 
delight to construe the facts or to strain a rule of 
law so as to make as many hard cases as possible. 
They seem 4o have a passion for technical injustice. 
Tbey take pleasure in shocking the uninitiated. 
This is, indeed, a pretty ambition, which is sometimes 
dearly paid for. It has cost dne eminent living 
lawyer the pain of seeing a whole system of pro- 
cedure which he had inventied utterly demolished. 
Now, Mr. Justice Maule had no such weak ambition. 
He took no pleasure in the triumph of legal logic 
over common sense. He applied his siurpassing 
acuteness, not to establish distinctions, but to recon- 
cile them'; to harmonise discordant propositions ; to 
make the result to the litigants consistent not only 
with strict law, but with the dictates of common 
sense. With all the learning of the most technical 
lawyer, Mr. Justice Maule was in addition a sensible 
man. 

We n(Hr pass to the newly made judge — now Mr. 
Justice Byles — of whose appointment the Daily 
News has thus spoken: — **The elevation of Mr. 
Serjeant Byles to the bench will probably be viewed 
wiUi some dissatisfaction by those who consider that 
judicial apiK>intments, though not made with exclu- 
sive reference to political opinions, should yet not 
be made with absolute disregard to them. The 
political opinions of the new judge, though never 
displayed in the House of Commons, are tolerably 
notorious. Mr. Serjeant Bylcs was not only a Tory, 
but a Protectionist. In the days of the Derby 
ascendancy he recorded his economical views in the 
form of a pamphlet, which become for a time the 
recognised manifesto of the party. The ' Sophisms 
of Eree- trade * was a powerful refutation of fallacies 
which the experience of the last ten years has 
demonstrated to be truths— an argumentative expo- 
sition of truths which the same unerring test has 
demonstrated to be fallacies. It would be imfair to 
be too hard on the learned lawyer. He had wandered 
beyond the limits of his craft, and, like many other 
acute persons in the same predicament, displayed 
more enterprise than wisdom. His logic was cor- 
rect enough, but his knowledge was imperfect ; his 
deductions w6re all legitimate, but his premises were 
all wrong. It was a sufficiently natural result. The 
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sagacioaB jurist, the acute nisi priusadyocate, trusted 
to others for his facts, and relied on himself for his 
reasoniiigs. That he should have chosen to dog- 
matise on a complicated science, of which he had not 
time to study the grounds, may hare been an im- 
peachment on lus modesty ; but modesty is not the 
most indispensable of yirtues to the British banister. 
That he was wrong in all his views and preposterous 
in all his predictions is a misfortime which he shared 
with too many other eminent persons on the same 
side in politics, to make it a fiur topic of peculiar re- 
proach; The economist came to grief, but the lawyer 
prospered, and the rapid extension of a professional 
practice, already yery considerable, more than atoned 
for the discredit of many theories, and the down'fid 
of many vaticinations. 

'^ Yes \ there can be no doubt upon the matter. 
The new judge is not only with the Liberal party, 
but is, or rather has been, strenuously opposed 
to it Are we, on that ground, opposed to the 
appointment? Most unquestionably not In all 
these cases tiiere is one, and only one, question to be 
asked with a view of forming a correct opinion as to 
the nature of the selection. Who, in ^e general 
estimate of the legil profession, would be the fittest 
man for the post, apart from all political considera- 
tions ? This is ^e fair test In that gregarious and 
quick-sighted brotherhood, a man's merits and ea^ptk- 
dties are rapidly and accurately assessed. Profes- 
sional jealousies and exaggerated self-esteem may 
blind some, but the general judgment of Westminster 
Han, the common voice of the long-robed populace, 
rarely errs. Tried by this test, ^e choice of the 
new judge has been a right choice. If Mr. Serjeant 
Byles had been passed over, the general feeling, we 
iUnk, would'have been, ' Ah, Byles no doubt would 
have been the best man ; but llien lus politics, you 
know, put him out of the question.' 

" We think it much to Lord Cranwortfi's credit 
that he has not aOowed this gentleman's politics to 
put him out of the question. The occasions on which 
we have had to remonstrate against Lord Cranworth's 
want of energy as a law reformer have been only too 
frequent ; but we have always recognised that con- 
scientious desire to select the best fnan, which has 
honourably distinguished his higher legal appoint- 
ments. A. firm adherence to the principle, that 
professional fitness, and not political opinions, ought 
to form the guide in judicial appointments of all 
kinds is especially valuable in the present day, when 
the legal patronage vested in the Chancellor is so 
enormously increased by the recent creation of 
Bulxffdinate judgeships. In a free country few pos- 
sessions are more valuable than the thorough inde- 
pendence of that profession which has been, and 
again may be, intrusted with the defeBsce of en- 



dangered liberty against the encroachments of irri- 
tated power. Once proclaim and act upon the prin- 
ciple that judicial office, high or low, shall be the 
prize of political subserviency or parliamentaiy 
adhesion, and the independence of the bar is at an 
end. Instead of a body of free-spirited advocates, 
you have a crowd of e^qpectant place-men. The 
tendency of the times, the necessities of our increas- 
ing population, and the growing demand for. a more 
certain and scientific administration of justice — all 
point to the probability of a still further increase of 
judicial offices and a coiresponding extension of the 
legal patronage of the Crown. The same circum- 
stances conspire to give an additional value to such 
appointments as those of Mr. Serjeant Byles. 
Whether he will make a.good judge tune alone can 
show ; to venture a prediction on this point is at least 
as hasardous as to attempt the confessedly hopeless 
task of estimating the chances of an unacted play. 
But this is certain ; the new judge has a professional 
reputation for sagacity, good sense, and sound judg- 
ment, not surpassed by that of any other practition^ 
in Westminster Hall. If the possession of these 
qualities by an advocate do not constitute a guarantee 
for excellence as a judge, nothing wiU.*^ 



NOTICE TO THE FBOFE6SION. 



In consequence of Messrs. W. G. Benning and Co. 
having reUnqnished business, Jieaars. Shaw and 
Sons, Fetter-laney have become the publishers of the 
following two of the worics of Mr. Wosdswobth, 
Q. C, viz. : — The Law of Banxiho, Insuraitcb, 
and Qknebal Jodtt Stock Companies, 6th e^tloD, 
and the Law of Patents for ImrKNTioxm, 2nd 
edition. 

Fkter-lane, January, 1858. 



Arbitration [vol. 8, pp. 22, 225, 886]— Com- 
mon Law Procedure Act, 1854, ss, 3 and 6 [voL 
1, p. 157] — Matters of mere account — Duty o/ referee 
— Fraud. — It is the duty of the judge, referring a 
matter in dispute under ss. 8 and 6 of the Common 
Law Procedure Act, 1854, to ascertain that it is a 
proper matter to be referred under those sections. 
But when he has referred it to the master, the master 
is to inquire into it without considering whether or 
not it is matter of mere account And therefore 
where a reference was made by a judge under s. 3 
to the master, and before the master a question 
arose as to whether a receipt produced was obtained 
by fraud, and he refused to go into such question : 
Held, that he was wrong. InsuU v. Moojeen^ 6 Week. 
Rep. 126. 
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COPYRIGHT m WORKS OF ART 



We take the following from a report prepared at 
the request of the committee appointed by the 
Society of Arts to consider the le^ bearing of the 
artistic copyright question, and drawn up by Mr. 
D. R. Blaine, Barrister-at-Law, and which contains 
information which may be useful to our readers, and 
will form a supplement to the necessarily short state- 
ment in the First Book, p. 200, and moreover is not 
readily accessible in any other shape. The legal 
part is what pur readers are most immediately con- 
cerned with, and this is treated of under the follow- 
ing heads: — 1, As to -any common law rights; 2, 
The statute law rights ; 3, The British International 
Copyright Laws — 

I. As to the common law rig/U, — By the common 
law of England no copyright or protection exists, in 
favour of works of' art, except to this limited extent 
— ^namely, that while they remain unphbUshed, with- 
out the consent of the artist or owner, no one can 
lawfully publish them without such consent. This 
principle has become established by analogy with a 
long series of decisions, chiefly as to literaiy produc- 
tions. Thus, where her Majesty the Queen and the 
Prince Consort had made several etchings, and im- 
pressions thereof were taken for their private use, 
and not for publication ; impressions of these etch- 
ings having been obtained by surreptitious means, 
and the parties in possession thereof being about to 
publiish the same, the Court of Chancery, upon a 
bill filed by the Prince, restrained the defendants 
from publishing the etchings, or any catalogue 
thereof. The Lord Chancellor, Lord Cottenham, 
upon that occasion, said: — '^The properly in an 
author or composer of any work, whether of litera- 
ture, art^ or science,' such work being unpublished^ 
and kept for his private use or pleasure, cannot be 
disputed alter the many decisions in which that pro- 
position has been affirmed or assumed.'* His lord- 
ship at the same time he\^ that the exclusive right of 
the author in unpublished works depends entirely on 
the common law right of property therein. In a 
more recent case, decided in the House of Londs, 
upon a question of musical copyright, Lord St. 
Leonards also said : — ^^^ The common law does give a 
man who has composed a work a right to that com- 
position, just as he has a right to any other part of his 
personal property ; but the question of the right of 
excluding all the world from copying, and of himself 
claiming the exclusive right of for ever copying his 
own composition a/ter he has published it to the world, 
is a totally different thing." His lordship also held 
that no common law right exists after publication. 
It was formerly held by Lord Mansfield, and other 
eminent judges, that the authors of literary works 



had, by the common law, a copyright in their works 
after publication, and consequently that such copy- 
right was perpetual; but that doctrine was long 
since overruled by the House of Lords, in the cele- 
brated case of Donaldson v, Beckett (see Jeffreys v. 
Boosey, 4 Ho. Lords, 815; 1 L. C. 126; First 
Book, 199). The result is, that the common law 
affords artists no protection whatever against the 
piracy of their works after the publication thereof 
by public exhibition, and that they are consequently 
dependent for the very slender and imperfect protec- 
tion they do ei^oy for any copyright in such works, 
• upon 

IT. The statute laws of artistic copyright, — ^These 
laws may be classed in the following divisions : — 1. 
The Engraving Copyright Acts ; 2. The Sculpture 
Copyright Acts ; S. The British. International Copy- 
right Acts; 4. The Conventions and Orders in 
Council founded thereon. The British Engraving 
Copyright Acts are :— » The 8 Geo. 2, c. 18, 1736 ; 
2. The 7 Geo. 8, c. 88, 1767 ; ST. The 17 Geo. 3, c. 
67, 1777 ; 4-. The 6 & 7 Will. 4. c. 59, 1836 ; 6. The 
' 15 Vic. c. 12, s. 14, 1862. 

The chief defects of these Engraving Copyright Acts 
are — I. That they give artists no copyright in their 
pictures, tLS such^ but only for the purposes of en- 
graving, n. They afibrd no protection to the pur- 
chasers of original pictures against the piracy thereof, 
m. They afford the public no protection against the 
purchase of spurious pictures, and thus operate as 
an encouragement to the grossest acts of fraud. IV. 
That architects are quite unprotected in respect of 
their published designs, unless engraved before publi- 
cation, y. That the new art of photography is also 
entirely unprotected as respects copyright. VL That 
the existing acts only extend to Great Britain and Ire- 
land. VII. That the term of twenty-eight years' 
copyright is insufficient. VIII. The expense attend- 
ant upon the assignment of copyright by deed. IX. 
And the expense attendant upon proceedings for the 
protection of copyrights. 

I. That the existing acts give artists no copyright 
in pictures, as euch, but only for the purpose of 
engraving, will be fully understood when it is seen 
that, according to Hogarth's Act, a picture is only 
treated as a design for the purpose of engraving from. 
Both for fame and profit, Hpgarth appears to have re- 
lied upon his original art, rather than that of a painter ; 
it was his engravings that were pirated, and his act was 
therefore framed to meet the requirements of his 
own case and those of other artists similarly pkeed. 
Some of the chief mischiefs to which this sttte of 
the law exposes an artist are as follow : — 1. After he 
has sold his picture he I las no means of preventing 
its piracy, either as a picture, or for the purp4 ses of 
engraving, excepting as between himself ar d the 
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person to whom he has sold it. Contracts are often 
ZQade hy artists with the purchasers of their pictures, 
bj whiph contracts the engraving copyright is secured 
to the artist. Such contracts are confttantlj avoided 
by the purchaser selling the picture to a third per- 
son without notice of the artistes contract u to the 
copyright. He is thus defrauded of his property, 
and his fame as an artist is exposed to seriousinjury. 
2. Unless a picture be engraved, and the impressTons 
published as Hogarth's Act directs, before such pic- 
ture be publicly exhibited, no copyright can, in my 
opinion, be acquired even in the design of the picture 
for the purposes of engraving ; it is for ever lost to 
the artist. 8. And by depriving an artist of any 
^PT^ght in the design of his work, unless it be thus 
engraved before exhibition, he is denuded of an in- 
ducement to devote himself to those higher classes of 
pictures which require the greatest amount of 
thought and time in their compositiour^me best in- 
terests of art are thus damaged. 

II. The fact of the Engraving Acts affor^g no 
protection against the piracy of pictures is a mischief 
which affects the purchaser as well as the artist. 
Much of the eanventhnal value of a picture depends 
upon its being unique. If protected against piracy, 
purchasers of pictures would have a further induce- 
ment given them to add to their collections, and 
they would buy with a confidence which is now im- 
possible. 

III. These acts likewise afford the public no 
protection against the purchase of epuriotu works, 
and thus afford direct encouragement to the grossest 
^ts of fraud. This committee wiU doubtless be 
fhmished with numerous instances of those frauds 
which have long been so extensively practised -upon 
artists and the public in respect to pictures. In 
the ineantime, I will only mention the recent 
decision of the Queen v. Gloss (ante^ p. 238). In 
that ease a picture had been painted by Mr. Linnell, 
who signed and sold it for £180. The prisoner was 
a picture-dealer, and was indicted for fraudulently 
•elliag a copy of Linnell*s picture as and for the 
genuine picture which he had painted. Mr. Lin- 
nell*s name was likewise painted on such copy, 
which the prisoner sold for £130. The indictment 
contained three counts : the first charged . the 
prisoner with obtaining money under false pretences, 
but upon this count he was acquitted;. the seeond 
count charged him with a cheat at common law, by 
means of writing Linnell*i name upon the copy ; 
and the third count charged the prisoner with a 
cheat by way of forgery of Linnell's name upon the 
copy. Upon these last two counts the prisoner was 
convicted; but his counsel objecting that these 
counts disclosed no indictable offence at ^common 
law, the judgment was respited in order that the 



opinion of the Criminal Coult of Appeal might be 
taken upon the objection so raised on the part of 
tiie prisoner. The case was afterwards argued 
before five judges, who formed such Court of 
Appeal, and they unanimously held that the con- 
viction of the prisoner was lorong ; that there was 
T^o forget^; and that ^'a forgery must be of some 
document or writing, and LinnelVs name in this 
ease must be looked at merely as in the nature of 
an arbitrary mark made by the master to identify 
his own work.** As to the second count of the 
indictment the court held that the conviction could 
not be sustained, because it did not sufficiently 
show that the prisoner sold the copy hy means of 
Linnell*s signature being forged upon it. The 
consequences of this decision as respects the interests 
of artists, of the purchasers of works of art, and the 
public morality, are too apparent to need any 
comment. 

lY. Architects are entirely unprotected^ in re- 
spect of their published designs, unless they engrave 
or lithograph, and publish them as Hogarth's Act 
directs ; in which event it would be an act of piracy 
to copy them for publication without the consent 
of the proprietor of the copyright. 

y. The new art of photography Is likewise 
entirely unprotected as respects copyright. What- 
ever may be the expense which has been incurred, 
and although the artist's name may be placed upon 
his works, any one may copy them, at any time 
a/ter their publication, to the serious iigury of the 
fiune and profit of the original artist. 

YI. The existing Engraving Copyright Acts 
only extend to Great Britain and Ireland, and do 
not include the colonial, or any other portion of 
the British dominions, nor even the Isle of Man, 
or the Channel Islands ; these acts being expressly 
confined to such prints as have been *' engraved, 
etched, drawn or designed in any part of Great 
Britain or Ireland.** If so engraved, &c., out of 
the United Kingdom, it appears that no copyright 
can be acquired under the acts in question. Thus 
where a bill was filed in Chancery to restrain the 
piracy of certain prints forming part of a bookt 
which prints had been designed and engraved abroad, 
and only published with the book in England, the 
court held that the plain object of the Legislature 
was to protect those works only which had been 
executed in Great Britain (or Ireland), and not those 
which were only published there. 

VII. The term of twenty-eight years* copyri^t 
granted by the Engraving Acts is too short. I 
have already stated that thete acts were fhuned 
upon the statutes relating to literary copyright 
works, in which the term was originally fourteen 
yearSt but was afterwards increased to twenty- 
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eight. In 1842, that term was by the Literairy 
Copyright Amendment Act extended te a certain 
term of forty- two years, with the chance of a longer 
period, according to the author's lift. The designers 
bf maps, charts, and plans are included in that 
protection. As, therefore, Parliament has conceded 
the principle that the property in books, music, 
maps, charts, and plans shall be protected firom 
piracy during a certain period of forty-two yefirs, 
is .it just to exclude the property of artists in thor 
productions from a similar advantage? 



VuLL The expense attendant upon the assign- 
ment of an artistic copyright is a serious defect. 
Under the existing acts, no vdUd transfer of such 
• right can be made by the owner, except by deed 
Signed by him, attested by two witnesses, and 
•tamped with the proper ad valorem iinty on the 
price of the .copyright, if sold. An assignment by 
deed was formerly reqoirite for assigning literary 
eopyiights ; but the literary Copyright Amendment 
Act of 1842 remedied that defect as to books, musae, 
mapsi charts, and plans, by enabling the proprietor 
•f the copyright to transfer it by entry in the tegis- 
ter at Stationers' flail, ^. by deed. The g^erally 
received opinion amongst engravers, printsellers, 
and auctioneers of artistic property, that the 
copyright in a plate pusses witki the sale and delivery 
of audi plate is entirely fidlacious, as the purchaser 
would find to' his cost if he brought an action in his 
own name for the infiringement of the copyright, 
without having obtained an assignment of it by deed, 
attested by two witnesses. 

IX. The expense attendant upon the requisite 
proceedings for the protection of a copyright in 
cases of piracy is a most serious defect under the 
existing acts ; it is, however, a defect which is alike 
applicable to the whole body of our statute law 
affecting copyrights of all descriptions. Even in the 
most flagrant instances of piracy, the proprietor oi 
the copyright has no remedy against the pirate, 
except by an action at law for . an iigunction and 
damages, or a suit in . Chancery for an ii\j unction 
and account. The power recentiy given to, the 
courts of common law to grant lEgunctions is a great 
boon to the proprietors of copyright, where their, 
means, or the value of the copyright at stake, are 
such as to warrant their embarking in a lawsuit in 
one of the superior courts. All the legislation 
which has taken place upon the subject of copyright 
in England has proceeded upon the just theory that 
an author or artist has a property in his work. 
Where, therefore, a copyright work is UteraUy 
copied, or copied with merely colourable alterations, 
it seems difficult to distinguish the moral guilt of 
such a theft from that of picking a pocket, and 



conaequentiy that such an act of piracy ought to be 
punishal)le as a criminal offence. 

The British Sculpture Copyright Acts are :— 
1. The 89 Geo. 8, c. 71, 1798 ; 2. Hie 54 Geo. 3, 
c. 66, 1814 ; 3. The 14 Vic c 104, ss. 6, 7, 181k). 

The defects of the acts relating to copyright in 
works of sculpture appear to be almost as important 
and numerous as those I have mentioned with 
respect to the Engraving Copyright Acts. The 
second, third, sixtii, eighth, and ninth are applicable 
as well to the former as to the latter of these Acts, 
and I will therefore not repeat them. In addition, 
the following may be noticed : — ^I. The certain term 
of fourteen years* copyright is insufficient 11. A 
sculptor can acquire no copyright in his works for 
purposes of engraving. III. It seems doubtful 
whether a work of sculpture can be protected under 
the Designs Act without the perfomumoe of two sets 
of conditions. IV. The works of sculpture are 
most firequently pirated by a daas of persons 
against whcmi the existing laws afford a useless 
remedy. -^ 

L Th^ certain term of fourteen years* copyright 
is insufficient. It is only extended to twenty^eight 
years if the sculptor outlives the first fourteen after 
the publication of his work. The interests of his 
fcimUy are lost eight of in this arrangement, and 
that the present term of copyright allowed for 
works of sculpture is insufficient surely must be 
admitted when it 19 reoiiembered that twenty-eight 
years are cdnceded for engravings, and forty-two 
years certain fbn books, muaic^ niaps, charts, and 
plans. Sculptors have likewise a strong claim to 
an extended term of copyright, from the peculiar 
nature of their wurks. It f^quently hi^pens that 
a skeich is made of a statute irbieh is nt^t commb- 
sbned for many years afterwards. Now, to insure 
his copyright in such sketch, or first model, it 
seems liiat the artist must plaise Jiis name and date 
upon it when he first publishes or exhibits ft. The 
first fourteen ytears* copyright runs firom that ^aJT, 
and may therefore expire before the work has been 
executed upon an enlarged scale, and consequently 
when so exeeuted it would be entitled to no copy- 
right. 

n. A, sculptor can acquire no copyright in his - 
works for toe purposes of engraving ; a painter may. 
If well designed and engraved, the copyright in a 
sculptor's works might be profitable to him in various 
ways ; on the other hand, if they are badly designed 
and engraved, his professional reputation may be 
injured with those who have not had an opportunity 
of examining his works. 

UL It seems doubtful whether a work of sculp- 
ture can be protected under < he Designs Act, with- 
out the performance of the conditions I have noticed 
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as being impoeed under the Engraving Copyright 
Acts ; and also those under the Designs Act, because 
the hitter only extends to such works of sculpture 
as are ** within the protection of the Sculpture Copy- 
right Acts;" and no work can be brought withii^snch 
protection without the performance of the condi^ns 
imposed by those Acts. 

IV. The workii of sculptors are most firequently 
pirated by a class of persons against whom the exist- 
ing laws afford a useless remedy. These persons are 
generally indigent Italians, and other aliena, wholly 
unable to pay any costs or penalties which might be 
recovered against them. How defective the present 
Sculpture Copyright Acts are in this respect may.be 
judged of by the fact that only one reported case 
arising under these acts is to be found. The in- 
stances of piracy are constant ; but sculptors have 
wisely submitted to the invasion of their rights 
rather than embark in litigation with men of straw, 
m. The Brituh iniemoHonal copyright laws, — 
These laws consist of— 1. The act of 7 Vic. c. 12, 
1844 ; 2. The 16 Vic. c. 12, 1862 ; 3. And the 
various conventions and orders in council made 
under the above acts. Before entering upon any 
notice of these acts, &c., it seems desirable to state, 
that by the law of England, as it existed prior to the 
passing of any International Copyright Act, no copy- 
right could be acquired in the British dominions in 
respect of any literary or other work which had not 
been either Jirsi published there, or simultaneously 
with its first publication in any other state. The 
consequence of this principle of our laws of copyright 
was to deprive alietu, as well as British subjects, 
of any copyright in their works in every case where 
they were fir^t published in any fbreign state. 

1. lliis injustice to .the rights of intellect was at 
length partially removed for the first time in 1888. 
The act then passed was repealed in 1844, by the 
7 Vie. c. 12, which enables her Majesty, by order in 
council, to direct, as to books and worJa of aW, 
which shall be first published in any foreign country, 
to be named in such order, that the authors of such 
books and works of art, and their assigns, shall have 
the privilege of copyright therein to be stated in the 
order in council, not exceeding that to which authors 
of similar works first published in the United Kingdom 
are entitled; but no such order was to hav^ any 
effect, unless it states that redproeal protection has 
been secured by the foreign power, to be named, in 
such order, in favour of British copyright works. 
By this act, the benefits of, amongst others, ^e 
British Engraving and Sculpture Copyright Acts are 
extended, and apply to such of the works named in 
the orders in council as such acts shall be applicable 
to ; but no such international copyright was to be 
acquired, unless the work in respect of which it is 



claimed shall hate been registered at Stationers* 
Hall within the period to be specified in the order in 
council. 

2. In 1862, the 15 Vic. c 12 was passed, which 
recognises a copyright convention then made by her 
Miyesty with France, and extended the Engraving 
Copyright Acts ^*to prints taken by lithography, 

8. All the international copyright convendons 
which have been entered into by the British Govern- 
ment stipulate ** that no person p^all be entitled to such 
protection as aforesaid, unless he shall have duly 
complied with the laws and regulations of the respec- 
tive countries in regard to the work in respect of 
which such protection may be claimed.'* This stipu-^ 
lation applies to all descriptions of copyright works 
included in the conventions. 

International copyright conventions have been 
entered into by her Mijesty with the eleven follow- 
ing States; and in pursuance of the powers con- 
tained in the above-mentioned acts, orders in 
eoimdl have also been issued in accordance with 
such acts and conventions. — 

PopokUoa. 

1. With PnusU, in 1846 and 1865 17,S0S,8Si 

2. Saxony, in 1846 •a,W»,076 

8. Bmnawick, in 1847 269,218 

4. The Thnringian Union, hi 1847 958,941 

5. Hanover, in 1847 ^ 1,819,777 

6. Oldenbnrg, in 1847 187,168 

7. France, hi 1851, 86,089,864;. Colonies, 

8,506,218 89,545,582 

8. Anhalt-I>e8san-Coethen,andAnhalt-Beni- 

bovrg, in 1858 168,825 

9. Hamburgh, in 1858 216,881 

10. Belgium, in 1854 , 4,580,228 

11. Spain, in 1857, 14,162,219; Colonies, 

4,528,688 18,690,852 

Total population of these SUtes 86,628,818 

It is a portion of the prerogative of the Crown to 
enter into conventions with foreign states. All 
those entered mto by her Majesty, as to inter- 
national copyright, expressly stipulate that from 
the date when such convention ** shall come into 
operation, the authors o/uforks of literature or ofart^ 
to whom the laws of either of the two countries do 
now or may hereafter give the right of property or 
copyright, shall be entitied to exercise that right 
in the territories of the other of such countries for 
the same term, and to the same extent, as the 
authors of works of the same nature, if published 
in such other country, would therein be entitled to 
such right, so that the republication or piracy in 
either country of any work of literature or of art, 
published in the other, shall be dealt with in the 
same manner as the republication or piracy of a 
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work of the same nattire first pabliriied in auch 
other eountiy ; and so that such authors in the one 
conntiy shall hare the same remedies before the 
oonrts of justice in the other country, and shall 
ei\joy in that other country the same protection 
against piracy and unauthorised republication, as 
the law now does or may htreafter grant to authors 
in that country.*^ Also, that the terms "works of 
literature or o/art^'" employed as above, '* shall be 
understood to comprise publications of books, of 
dramatic works, of musical compositions, of drawing^ 
ofpainimgy of sculpture^ of engraving^ of lUhograj^y 
and of any other works whatso2V€r of tiUrature and 
oftUJbu arti^ 

AU the orders in council founded on these con- 
ventions also recite that a treaty has been concluded 
between her Majesty and the Sovereign of the 
foreign state named therein, " whereby due pro- 
tedtion has been secured within (such foreign state) 
for the benefit of authors of books, dramatic pieces, 
musical compositions, drawings, paintings, articles 
of seulpture, engravings, lithographs, and any other 
works of literature and of the fine arts, in which 
the laws of Great Britain and of (such foreign state) 
do now or may hereafter give their respective 
subjects the right of property or of copyright. 



MUTUAL CORRESPONDING SOCIETY. 



Our readers will remember, that we have fre- 
quently called their attention to this Society, which 
may be said to have had its origin in the proposition 
made by Mr. E. Witchell, of Stroud, many years 
ago, and since carried out through our publications, 
of a system of mutual correspondence. We are 
sure, that those of our subscribers who have regu- 
larly kept up a correspondence have experienced 
great benefit from it, and so far they are more in- 
debted to the real originator than to us. It will be 
well remembered, too, that Mr. Cordes, through our 
pages, proposed to influence the examiners so as to 
induce them to ofier prizes and studentships, and 
that, at great expense and trouble, he exerted him- 
self to get up petitions to Parliament ^ and though 
not suecessfhl, we have no doubt that the examiners 
were indirectly influenced by these active proceed- 
ings. In these ' ways the views of articled clerks 
have been brought before the profession, and have 
been made known to the examiners. Of course, 
these are such delicate matters, aflectiqg not only 
articled derks, but that body who formerly were 
clerks but, having passed through the probation, 
are now solicitors, having interests of a somewhat 
modified character, that it is desirable that some 
degree of modesty should be used by articled 



clerks in .bringing their views before the profession, 
who may in some degree be looked on as their 
superiors. So long as suggeUunu merely are made, 
there appears to be no cause of offence, even to the 
examiners ; but how far any more active proceedings 
might be beneficial may be doubted. This leads us 
to observe, that the announced meeting (anU^ 
p. xxv) of the Mutual Corresponding Society took 
place at the time and place before mentioned. Not 
having been fovoured with any information respect- 
ing the meeting, we can only state what we find 
elsewhere, and thence we learn that, after the wants 
of nature bad been fully satisfied, Mr. PankhurM, of 
Manchester, read an essay upon ** The Educational 
Requirements in relation to the S^dy of the Law,'* 
which is said to have been listened to throughout 
with the greatest interest and attention. Mr. Fank- 
hurat divided his subject under the following heads : 
via. — ^Preliminary studies in relation to that of the 
law: 1st. Language; 2nd. Logic; 8rd. Rhetorie; 
4th. Mental philosophy— Suggestions in regard to 
the Preliminary examinationr— Political philosophy 
— Social science — the Amendment of the law— and, 
lastly, our Prospects. 

Mr. Owen, of Huddersfield, then brought forward 
a resolution, which was in the following words : — 
** That the most effectual plan to prevent ignorant 
and dishonourable persons from entering the profu- 
sion to which we aspire is for the articled clerks of 
the present day to raise the standard of moral excel* 
lenoe, intelleetual attainments, and legal proficiency, 
by their dwn diligence, perseverance, and upright 
conduet.** Mr. Owen ]curged upon the meeting the 
want of education among the profSasrion at the 
present day, which he considered was the cause of 
the number of disreputable persons now practising 
as attorneys and solicitors, and the only wfty in his 
opinion to keep such persopa out of the ranks of the 
profession was embodied in the words of his resolu- 
tion. He concluded by drawing a forcible picture of 
the low standard of education necessary at the present 
day. 

The. resolution was briefly seconded by Mr. 
Jacobs, of Hull. 

Mr. EiJJf said, he regretted he was under the 
necessity of opposing this resolution, so purely 
theoretical, and quite incapable of being carried out. 
Moreover, as it would clash with a plan which he 
had to submit to the meeting, and which he believed 
was generally approved, he could not permit this 
resolution to pass unnoticed. The resolution said, 
the most effectual plan to keep unfit persons out of 
the profession was for all articled clerks to Income 
fit. This, of course, was a self-evident truism. But, 
unfortunately, artided clerks would not do so. He 
begged to move, as an amendment, that the words, 
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" one of the most efFectual plans," be stibstitnted for 
*Hhe most effectual plan." Thus it would not op- 
pose the plan which he intended to submit as the 
only effectual one. 

The amendment was seconded by Mr. Faiik- 
HURST. An animated discussion took place upon it. 
The Chairman then put the amendment, which was 
carried by a large majority. 

Mr. Ellis then rose to bring forward his resolu- 
tian, which was in substance as follows : — 

" That this meeting considers the only effectual 
plan to keep unfit persons out of the profession is an 
examination preliminary to articles, for the purpose 
of testing the education of the candidate ; that this 
meeting ftirther thinks that it would be a great boon 
to the profession and the country ttt large, if the 
heavy tas now imposed on -the profession of a soli- 
citor were abolished, and for it the proposed ex- 
amination were substituted. 

** That this meeting is of opinion that such exami- 
nation should be preliminary to articles: First, 
because, were it not, it would, as to the clerks now 
under articles, cause the rejection of many of them 
who would never have entered into articles had they 
been aware of it, and would thus have avoided waste 
of time and money. Secondly,! as to persons here- 
after to be articled, it should also be preliminary to 
articles, to give them an opportunity of testing their 
fitness before they expend both time and money. 

** That a copy of this resolution be sent to the 
secretary of the Incorporated Law Society, with a 
respectful request for its consideration.*' 

This resolution apoke for itself, and required but 
few remarks. Mr. Owen had ably shown the want 
of education in articled clerks. Here was a means 
practicable and simple for insuring that requisite. 
Some years back there was not even a legal exami- 
nation ; money was the only requisite. The conse- 
quence was, that the profession was infested with ' 
unfit persons, and thus* got a bad name. Look at the 
change now! This he attributed to two things: 
first, the progress of education ; secondly, the legid 
examination. IS this were so, we should endeavour 
to make use of these facts, and, by insuring a good 
education, still more improve the profession. After 
remarking upon the unfairness of the t^x, the speaker 
then went on to say : ** Let the tax be abolished, and 
the examination instituted, and we should see Iei 
change.*^ As to its being preliminary, that was a 
delicate matter for articled clerks to say anything 
about. It might not matter to those present wheth^ 
they had to undergo it or not, but they must re- 
member there were many to whom it was of vast 
importance. 
Mr. Hall seconded the resolution. 
A discussion took place upon it by Messrs. Pank- 



hurst, Owen, and others ; after which it was put to 
the meeting and carried. 

Mr. Babkxb, of London, then rose to move the 
following resolution, viz. :-— 

**That it is desirable and necessary for law 
students to gain a good knowledge of the prindples 
9f pleading^ and for that. purpose, in addition to the 
discussion of ordinary nioot points, the members of 
this society be invited to send to the secretary such 
statements and copies, &c., as would be naturally 
laid before counsel as instri^ictions for drawing 
declaration or pleas, and that such statements, &c., 
be circulated as at present among the various sections 
of the society ; and that the member who first 
receives auch ^pvper shall draw the declaratioii or 
pleas, as the case may require ; and that the other 
members amend same and advise thereon, making 
such remariu upon the jHnctiee and principles of 
pleading involved in ^e particular case under consi- 
deration as they shall think fit; such discussioB 
papers to make two or more rounds of the section, 
and then to be transmitted to the secretary, and by 
him preserved as at presatt.** 

Mr. Barker eontended that a knowledge of 
pleading was requisite for every solicitor. 

Mr. Ellis seconded the resolution. He -said he 
did not mean to advocate a nice knowledge of plead- 
ing, but a general acquaintance with its principles. 

Mr. Walker rose to oppose the resolution. He 
thought that it would be unnecessary for country 
law students, however useful it might be to the 
London law students. 

Mr. Jacors, of Hull, seconded the amendment. 
He considered the resolution impracticable. The 
resolution was carried by a large majority. 

Mr. Jacors then moved the following resolu- 
tion: — 

" That this meetii^ has reqd with much pleasure 
the recommendation addressed by the Metropolitan 
and Provincial Law Association to the Incorporated 
Law Society on the subject of education of solicitors 
at the interview of the 12th January last. 

" That, the recommendation numbered five (ante, 
p. 282) being such a one as can at once be carried 
out by the Incorporated Law Society, this meeting 
entertains a strong conviction of its value and 
importance, and would req>ectfiilly urge the early 
consideration of it upon the society, with a view to 
its speedy adoption. 

*'That the secretary be requested to fixrwvd a 
copy of the above resolution to the secretary of the 
Incorporated Law Socie^.^ 
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BIRMINGHAM LAW STUDENTS' SOCIETY. 



The annual meeting of the members of this asso- 
ciation was held on Wednesday evening last, at the 
Hen and Chickens HoteL Mr. Arthur Ryland pre- 
sided, and there were also present Professor F. 
Johnson, Messrs. Balden, MatEews, Harris, Chirm, 
Saunders, Marigold, AUanbj, and Brown (solicitors 
and honorary members), and Messrs. Harding, 
Warden, Potts, Horton (honorary' secretary), Fox, 
Jelf, Milward, Canning, Taylor, and Phillips. — ^The 
chairman opened the proceedihgs in a practical and 
interesting address. Alluding to the increase in the 
number of members since the commencement, he 
said that what was of n]iuch greater importance than 
numbers was the position of the society, its action, 
and the honourable distinction which some of the 
members had achieyed. He congratulated the 
society on the appointment of Mr. Johnson ^ the 
Professorship of Law at Queen'fl College, as he 
beliered they all regarded that gentleman as a most 
suitable successor to Mr. Kennedy, He rejoiced to 
find that two other gentlemen had occupied honour- 
able positions in the last admission examinations of 
the Incorporated Law Society; Mr. Edward Baldoi 
having gained the first prize, and Mr. C. Swinden 
having been awarded a certificate of merit. The 
importance of the society had been generally ac- 
knowledged, and he (Mr. Ryland) Mi that they 
deserved the thanks of the profession for what they 
had done. He recommended the society to trace the 
satidactory results of their labours to their true 
causes — namely, the practice of reading and discussr 
ing selected portions of the best text books, and the 
selection of questions for debate having reference to. 
their daily studies and daily office employments. 
Mr. Ryluid then proceeded to point out the im- 
portance of such societies : first, in reference to their 
effect in preparing their members for examination 
admissions — ^then in promoting fair and honourable, 
as well as skilful and enlightened, practice; and 
further, in improving and maintaining the status of 
attorneys and solicitors as a profession. In re- 
ference to the admis^on examinations he considered 
them important, as tending to make their inembers 
students, instead of mere readers ; and observed on 
the importance of laying hold of principles which 
Mr. Helps called *' the best results of study,** the 
" reward of a student's labour.** He had recently 
attended a conference between the Metropolitan and 
Provincial Law Society, and the Incorporated Law 
Society, on the subject of examinations. At that 
conference was urged the expediency of founding the 
ezanunations upon certain specified text books, and 
giving notice beforehand what those books should 
be ; and this suggestion, if adopted, would give- an 



increased value and importance to such societies as 
theirs, which would grow into a necessary institution 
for articled clerks. After dwelling at some length 
on the anomalous relation of attorneys to the bar, 
Mr. Ryland remarked upon the effect of early asso- 
ciation in studies in producing mutual respect and 
regard, which would remain with them through life^ 
and prove of great value in theur future anxieties and 
toils of business, both to the practitioners and the 
clients. .In conclusion, Mr. Ryland observed that 
to every class in the body politic possessing pecu- 
liar powers for the public weal, there attached the 
imperative duty of exercifdng' those powers as cir- 
cumstances might require — and no dass possessed 
more important powers than did that to which they 
belonged ; whilst he would not encourage them to 
neglect the nearer duties to their families or their 
clients, he urged them not to be content with mere 
lawyer's work, but seriously to consider on the 
threshold of life, before their spirits were Slighted 
by the love of gold, or dulled by the technicalities 
df professionalism, what were the principal duties 
attaching to them as attorneys, and having recog* 
nised them, resolutely, habitually, and futhfully to 
do them. He warned them against the too common 
practice of excluding from their view all duties 
beyond the office which brought no fees and no 
thanks, and exhorted them early to learn the ledson 
.which Scrogg*s Ghost was sent to teach, that each 
should feel ^* the common welfare is my business,** 
and so avoid that wretched ghost's miserable punish-r 
ment of " seeking to interfere for good in human 
misters when he had lost the power for ever.** In 
their ftiture career many would be the opportunities 
of bringing to the aid of excellent public institutions 
the knowledge and ability in public business for 
which lawyers were generally distinguished, and 
many the occasions, both in the private circle and in 
the arena of public busiqess, when a lawyer*s 
knowledge and appreciation of the laws of evidence 
might protect character from unfouiided aspersions ; 
and their knowledge and experience might often be 
brought to bear in the amendment of the law ; and 
not unfirequently might the principles of our little 
understood, yet glorious constitution, require a 
lawyer's knowledge for its maintenance against the 
insidious assaults which w;ere often made by the pro- 
.ceedings of heedless or indolent Government officials, 
against the ignorant sneers of the thoughtiess, or the 
unscrupulous doings of those who valued the rewards 
of the worldly great more than the approval of the 
patriot ; and when they were thus called to bring 
their offerings Id the public treasury, he hoped, for 
their sake and for the sake of the countiy, they 
would be found ready witii willing hearts and vigo- 
rous hands. — The report, which was of a highly 



296 



THE LAW CHRONICLE. 



[Mar. 1, 1858. 



BatisfactoTj nature, was then read by Mr. Horton, 
the honorary secretary, and nnanimously adopted, 
and the foUowing gentlemen were appointed the 
committee for the ensuing year : — ^Professor Johnson, 
Messrs. Balden, Marigold, Horton, Fereday,Milward, 
Ansell, Hodgscm, and Phillips. — The proceedings 
terminated with a yote of thanks to the chairman. 

T. HoBTON, Hon. Sec. 



SUMMAKY OF DECISIONS. 



CONVETANCIKO AND EQUCTY. 

ADVANCEMENT.— PUrc^itwc of commission- 
Failure of purchase — Itecal of bum advanced, — A sum 
of money was advanced by trustees under a power 
of advancement for the purchase of a commission for 
a minor. The minor joined his regiment, and 
obtained two months^ leave of absence to settle his 
affairs, which were greatly involved. Being imable 
to obtain further leave of absence, and being appre- 
hensive of an arrest, he sold his commission : Held, 
that the purchase having been made by way of 
advancement, and there being no fraud, the minor 
was entitled to the proceeds of the sale of his com- 
mission as against the trustees, who claimed to recal 
the money. Lawrie v. Bankes, 6 Week. Rep. 244. 

ADYANCEME^T.—Jointpurchase— Presumption 
— Reputed i9t/e.^-In the following case a question 
was r&ed whether a purchase of stock by a testator 
in the name of himself and his reputed wife could 
be deemed to be an advancement on her behalf. It 
was contended that the rule as to advancements was 
founded upon intention only, and having been 
extended from legitimate to illegitimate children, 
that the court would infer a benefit in favour of a 
reputed as well as a lawful wife. With respect to 
the case of a purchase in the name of the wife the 
authorities are very (ew. There are two early 
cases of Kingdon v. Bridges (2 Yem. 67) ; and 
Christ*s Hospital v. Budgin (2 Vem. 683). In 
Grey v. Grey (2 Swanst* App. 694), a case from 
Lord Nottingham's MSS., a purchase by a father in 
the name of his son was held to be an advancement. 
That learned judge observed: *^ Grenerally, and 
primd facie as they say, a purchase in the name of 
a stranger is a trust for want of consideration, but 
a purchase in the name of a son is no trust, for the 
consideration is apparent,'* &c. There was great 
analogy to the doctrine of the common law as to a 
resulting use to the feoffor upon a feoffment to a 
stranger without consideration, but that the consi- 
deration of blood settled the use in the son, and 
made it an advancement. Lord Nottingham further 
observing, " How can a court of equity justify itself 
to the world if it should be so arbitrary as to make 



the law of trusts to differ firam the law of uses in the 
same case.*' The case of an illegitimate child is not 
so clear. The doctrine of presuming an advance- 
ment had been extended to illegitimate children, 
from the person making the advancement having 
placed himself tii loco parentis^ so as to raise the 
presumption that be intended to provide for the 
maintenance of the child. Betuming now to the 
position of a wife, and to the cases above alluded to, 
it may be observed, that in Kingdon v. Bridges 
(2 Vem. 67), it was held that as the wife cannot 
be a trustee for a husband, the inference, of a trust 
was at once repelled, and that the wife surviving 
took for her own benefit In ChrisVa Hospital v. 
Budgin (2 Yem. 688), it seemed to have come 
within the principle of supposed affection. The 
position of the wife therefore was plain and well 
defined, and so was that of a child, and a pur- 
chase in its name by any person placing himself m 
loco parentis was taken to be an advancement for 
such child. These observations will explain the 
following case and decision : — ^A. went through the 
form of marriage with B., his deceased wife*s sister, 
subsequently to 1835, and lived with her as his wife; 
from time to time he purchased stock in the joint 
names of himself and his (reputed) wife. Upon the 
question as to whether this stock formed partof A.*s 
estate at the time of his death, or belonged to B. : 
Held, that the court would not presume an intention 
to benefit the reputed wife (as in the case of a lawful 
wife), but that the onus rested upon B. of ahowing 
that the stock had been given to her, and did not 
form part of A.*b estate. Soar v. Fosttr^ 6 Week. 
Bep. 266. 

COTYBIGWI,— Agreement— ^' Every edition''^ 
Eight to publish subsequent and cheaper editions-^ 
Whether partnership between author and publisher. — 
In the following case, Vice-chancellor Wood made 
some remarks as to the loose way in which agree- 
ments between publishers and authors are drawn up, 
and the consequent litigation to which they give rise. 
He frirther observed that such agreements assumed 
a considerable variety of forms, but there were one 
or two forms which were sufficiently clear and 
explicit. One was the assignment of a copyright 
which left no uncertainty between the author and 
publisher ; and the other was given in the case of 
Sweet V. Cator (11 Sim. 578). By these the rights 
were on -each side equally defined, so as to give fbll 
effect to the rights of both. The following case was 
of an intermediate character, something like the case 
of Stevens v. Benning, (1 Kay and J. 176 ; 6 De 6. 
M. and G. 223), though there was rather more pre- 
cision and particularity, and the author had not sold 
or professed to seU, or part with any interest in the 
copyright. It was something more than a simple 
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agency — it was a share in a risk. The facta were 
as follow : — By an agreement between R. and B., 
B. agreed at his own expense and risk to jiublish a 
work entitled '' P. W./' and after deducting from 
the produce . of the sales thereof the charges for 
printing, paper, advertisements, embellishments, and 
other incidental expenses, including ten per cent, on 
the gross amount of the sale for commission and 
risk of bad debts, the profits remaining of eyery 
edition that should be printed to be divided in equal 
parts between R. and B. B. published the work at 
10s. 6d., and afterwards, without R.'s sanction, 
another edition at Ss. 6d. B. afterwards proposed 
to bring out the work at 2s., to which R., the author, 
objected, and filed his bill for an iiyunction restrain- 
ing B. fh>m doing so: Held, that the period of 
issuing a new edition was that at which the author 
was entitled to take the account, and to determine 
the arrangement ; and that, after notice, B. was not 
at liberty to publish a new edition without .R.*s 
consent : Held, that as the agreement was defectire, 
neither party was entitled to costs up to the hearing. 
Beade y. Bentley, SO Law Hm. Rep. 269. 

FEME COVERT {ante, pp. 113, 176].— jBitt of 
exchange — Separate estate — Notice that it was in re- 
spect of-^Forgery of her indorsement — Bond fide 
holder — Purchaser for valuable consideration — Equities 
— Legal title. — The following case has been noticed, 
ante, pp. 113 and 176, and as it oyerrules the ded- 
aion there noticed, it requires the readers* attention : 
— A bill of exchange was drawn by the trustee of 
a lady's marriage settlement in her fkyour, and was 
transmitted to her in a letter of which her husband 
obtained possession. He abstracted the bill, and 
haying fi>rged his wife*s indorsement, and himself 
indorsed it, took it to the defendant P., who also 
indorsed it, and then procured it to be discounted. 
The money was paid to the husband, who absconded 
with it ; and the lady, before the bill became due, 
haying discoyered the fraud, gave notice to the 
acceptors, who refused to pay the amount at 
maturity. The discounters then recovered the 
amount in an action brought by them against P., 
who in turn instituted proceedings against the 
acceptors, when the Udy filed her bill in Chancery, 
prayed an injunction against that action, and an 
order against the acceptors directing them to pay the 
amount to her separate receipt. The Master of the 
Rolls held that the fact of a bill being drawn in 
favour of a married woman was notice that it was 
in respect of her separate estate, and awarded a 
perpetual iqjunction as prayed ; but holding that P. 
had a legal title to the bill, he could not order him 
to deliver it up. From this decree the defendant 
appealed: Held (reversing his Honour^s decision), 
that P. being a purchaser for valuable consideration. 



and a bond fide holder of the promissory note, was 
the person legally entitled, and that a court of equity 
would not interfere to defeat that title. No blame 
was to be imputed to him for not having made 
further inquiries after he had received the husband's 
assurance that the indorsement of the plaintiflTs 
name was her own signature. Their lordships, 
however, thought it unnecessary to decide whether 
the knowledge of the fact that the payee of <he 
promissory note was a married woman was or was 
not constructive notice that such note formed part of 
her separate estate. Dawson v. Prince, 80 Law 
Tim. Rep. 237. 

MORTGAGE.—PHorfty— Deituery of iitU-deeds 
to mortgagor, effect of — In order to •postpo/Ssr^si prior 
mortgagee on account of his having alloi||d the 
mortgagor to have the tiUe-deeds, it is settLed that 
the onus is (m the party seeking to postpone 'Jllm of 
showing, not merely that he has the deois, but 
through gross negligence the prior incumbrancer 
has not got them. In Allen v. Knight (19*^ L. J. 
Oh. 430 ; 16 Id. 370), the deeds had got i^o the 
hands of the mortgagor, and he parted with them. 
There was no evidence as to how they got i^o his 
hands, and Wigram, V. C, first, and Lord Gotten- 
ham afterwards, held, that the burthen of proof was 
on the person seeking to postpone the other, ft&d no 
gross negligence would be presumed from tba mere 
fact of possessionr In Colyer v. Finch (26 L. J. Ch. 
66), the doctrine was fuUy and completely setUed ; 
and Turner, Y. C«, in Hewitt v. Loosemore (21 L. J. 
Ch. 69), lays it down clearly and precisely that 
there must be gross negligence, and that making no 
inquiry would be gross negligence. In the following 
c^se, it appeared that J. C, being a trustee of real 
estate under a will, and being also beneficially 
interested in the same estate under the same will, 
mortgaged his interest and delivered the titie-deeds 
to the mortgagee. The mortgagee afterwards 
handed back the titie-deeds to J. C, who executed 
other mortgages, delivering the deeds to the subse^ 
quent mortgagees : Held, that the first mortgagee 
had not lost his priority, the deeds having been 
properly ddivered up to J. C. as a trustee. Carter 
V. Carter^ 27 Law Joum. Ch. 74. 

MORTMAIN.— 9 Oeo, 2, c, 86 — Shares in a cost- 
book mine, — Shares in a mine worked on the cost- 
book principle are personal property, and not within 
the provisions of 9 Geo. 2. c. 36, the shareholders 
taking no interest in the land so as in any case to 
entitle them to its possession. Uayter v. Tucker, 
6 Week. Rep. 243. 

NAME AND -A RMS.— -Direcrton to take and usi 
— Discontinuance of user, — ^Wherc there is a gift oi 
property, coupled with a direction to take a name 
and arms within a fixed period after coming into pos- 
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session, with a divesting clause in case of refusal or 
discontinuance for the same period after being so en- 
titled as aforesaid, the direction applies to the period 
fixed next after coming into the possession ; but the 
discontinuance taking place at any time after the 
party becomes entitled, will operate as a forfeiture. 
BJagrove y. Bradshaw^ 6 Week. Rep. 266. 

PATENT. — Inventor — Oreat Seal applied on terms. 
— ^M., who had been a skiUed workman of R.*s at a 
salary oi £300 a year, opposed the granting of a 
patent to R. for an improved method of making 
metal tubes, alleging, as his groiind of opposition, 
that he was the inventor. This was denied by R., 
and the evidence was conflicting, but tended to show 
that neither of them could lay claim to be the sole 
originator of the improvement, but that they both 
invented it together : Held, that R. would be entitled 
to have his patent sealed, he undertaking to make 
himself a trustee jointly for himself and M. of the 
patent. Where a matter is much in doubt, the court 
will run the risk of putting the party opposing to the 
aosta of opposing ulterior proceedings, rather than 
withhold die Great Seal from letters patent, and that 
for obvious reasons — ^the one creating a remedial, 
and the other an irremedial injury. JRe Rugseiy 
30 Law Tim. Rep. 178. 

PRINCIPAL AND AGENT.—Accoiiffto— ,Stam<e 
of Limitations — Acquiescence — Shareholders. — ^In the 
ease of Haigh v. Gray (20 Beay. 219), the Master 
of the Rolls said : — ** It cannot be too generally 
known or understood amongst all persons dealing 
with each other in the character of principal and 
agent, how severdy a court of equity deals with any 
irregularities on the part of the agent, how strictly 
it requires that he who is the person trusted shall 
act in all matters relating to such agency for the 
benefit of his principal, and how imperative it is 
upon him to preserve correct accounts of all his 
dealings and transactions in that respect, and that 
the loss, and still more the destruction of such 
evidence by the agent, falls most heavily on himself.^' 
In the following case, it was held that if a company 
does not discover, and has not the means of dis- 
covering, the correctness of entiies in a succession of 
accounts rendered by their agent, they are not, after 
the difcease of the agent, precluded by lapse of time, 
or by certain shareholders omitting against opposi- 
tion to press for explanations previously asked, 
from showing tliat such entries are not only erro- 
neous, but fraudulent. Where the accounts of an 
agent acting for a company have been improperly 
kept or mystified, and not duly rendered and ex- 
plained when asked for, the court will direct them to 
be taken through a period of tWenty-five years, 
though accounts sent in had been acted on, and 
thoujrh shareholders who asked for further informa- 



tion and explanations on such accounts did not 
persevere to obtain them. , The numner in which the 
court will direct the accounts to be taken. Stamton 
V. The Carron Company, 6 Week. Rep. 89. 

SPECIFIC PERFORMANCE.— Claim of a 
stranger — Cwte.— Where, upon a contract to pur- 
chase, a third party puts in a claim, which is not 
merely a frivolous one, but upon which there is a 
reasonable doubt, the court will not decree specific 
performance against the purchaser. Where a third 
person^ not a party to a suit for specific performance 
of a contract for sale, make such a claim indepen- 
dently of vendor and purchaser, the bill was dis- 
missed without costs. Heseltine v. Simmons^ 6 Week. 
Rep, 268. 

VOLUNTARY SETTLEMENT.— JTusftand anJ 
wife — Creditor — Statute of Frauds — Part performance 
— 1& Eliz, c. 5. — It has been decided that a parol 
promise before marriage to settle property after 
marriage will not be enforced in courts of equity. 
The law has wisely precluded such parol contracts, 
and required that in order to be valid such contracts 
shall be in writing signed by the party to be charged. 
Therefore, where a husband promises his wife befi>re 
marriage to settle her property, and induces her to 
marry- befiM'e settlement, on the representation that 
he is solvent, and that a settlement will be as good 
after as before marriage, and a settlement of her 
property, consisting of stock in a railway company, 
is subsequently made, such settlement is void against 
creditors, under 13 Eliz. c. 5, the husband beiog 
insolvent at the time of the parol agreement. fTar- 
den V. Jones, 6 Week. Rep. 130. 

WINDING-UP JOINT-STOCK COMPANY. 
— Injunction — Jurisdiction — Equities — Action hrought 
during pendency of petition — Restraining legal right — 
Registrar's certificate, — ^Where a petition to wind up 
is pending, and a creditor brings an action against 
the company, the court will not interfere except for 
the general benefit of the creditors, and will not 
allow a creditor to incur useless expense, and gain 
a greater priority than his diligence entitles him to. 
Under the 84th section of the Winding-up Act ot 
1856, the court has jurisdiction in an administration 
suit, at its discretion, to restrain the legal right where 
equity requires it. Where registration has taken 
place after suspension of payment, the court can only 
regard the registrar's certificate. Where a creditor 
sues a company at law, pending a winding up peti- 
tion, the court will, in the exercise of its discretion, 
stay all proceedings until fiirther order, with liberty 
to the creditor^ to come in under the winding up, the 
company undertaking to submit to judgment under 
the direction of the court. Rt The Northumberland 
and Ihirham District Banking Company^ 6 Week. 
Rep. 267. 
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WINDING-UP ACTS.— Biittftn^ MoeieHes within 
the actf.— The Ist section of the 11 & 12 Vic. c. 45, 
enacts that the act shall apply to all companies, 
associations, and partnerships, to be foimed after the 
passing of the act, whereof the capital or the profits 
were to be diyided into shares, and snch shares 
transferable without the express consent of all the 
co-partners. By the 2nd section of the same act, it 
is provided, that all associations or companies formed 
for the purpose of working mines or minerals, ai(d 
all benefit building societies other than such as were 
duly certified and inrolled under statutes in force 
respecting such societies, shall be liable to the opera- 
tion of this act. By the 2nd section, therefore, 
building societies which were inrolled were expressly 
excluded from the act But by the 1st section of 
the 12 & IS Vie. c. 10% it is enacted, '' that, not- 
withstanding anything contained in the Joint-Stock 
Companies Winding-up Act of 1848, importing a 
more limited application thereof, the same sbidl 
apply to all partnerships, associations, and ooqaipanies, 
whereof the partners or associates are not less than 
seren in number, whether incorporated or unin- 
eorporated, and whether formed or subsistmg before 
or after the passing of the said act or this act, other 
than and except railway companies incorporated by 
act of Parliament, to wluch companies sudi act shall 
not apply." In the following case (following the 
deeision of the Lord Chancellor in Re Sherwood 
Loan Society, 20 L. J. Ch. 177, that loan societies 
were within the Winding-up Acts), it was decided 
by y. C. Kindersley, that upon a petition for wind- 
ing up- a benefit building society, which had been 
duly inrolled under the provisions of the act 6 & 7 
WSL 4, c. 32, that such societies came within thei ' 
operation of the Winding-up Acts. lU The St, 
George* s Benefit Building Society ^ 27 Law Joum. Ch. 
96. 

SQUITT PBACnCB. 

DISCLAIMEB.— Cotfto— Ojf«r to dimiea Wff.— To 
entitle a disclaiming defendant to receive his costs 
upon dismissal, he must not only state to the plaintiff 
his disclaimer, but offer at the outset to have the bill 
diamissed against him without costs. Talbot v. 
Kenuhead^e Week. Rep. 263. 

ISTEKROGA.TOBJES.'' Amendment of biU-^ 
Time for filing interrogatories. — Some practitioners 
have imagined that where they have neglected to file 
interrogatories in due time, they can get over the 
difficulty by amending the bill, and then filing in- 
terrogatories ; but the following decision shows that 
this cannot be done, at least not as a matter of 
eonrae. It appeared that the plaintiff had filed his 
bill on the 26th of May, and amended it on the 9th 
of Jane without filing interrogatories. The defen- 



dant, on the 8th of September, put in a voluntary 
answer. On the 19th of September the plaintiff re- 
amended his bill, and on the Ist of October filed 
interrogatories : Held, that the plaintiff could not 
reqtiire from the defendant an answer to these in- 
terrogatories. Denis v. Roehussen^ 6 Week. Rep. 
265. 

FORMA PAUPERIS.— /n/anf suing by next 
friend— Infant suing informd pauperis, — An infant of 
the age of twenty made an affidavit that he was not 
worth £5, and he ap^ 4ed to the court to be allowed 
to Bpe informd pauperis by his next friend, who was 
also a pauper ; but it did not appear that the infimt 
was unable to procure a substantial person to act as 
his next fiiend: Held, that he was not entitled to 
sue tn formd pauperis. If an infant is unable to pro- 
cure any person but a pauper to act as his next fiiend, 
he would, on special application, be allowed to sue 
by his next friend tit formd pauperis. lAn^sey v. 
Tyrrell, 80 Law Tim. Rep. 288. 

COMMOU LA.W. 

BILL OF EXCHANGE.— fToiif of consideration 
— Debt of third party — Mistake as to UabUity — ^ijs^- 
mentof business,— In Byles on BOls (p. 109, 7ih ed.) 
it is said that a debt due firom a third person is a 
good consideration for a note payable at a fhture day, 
for the note amounts to an agreement to gite tipie 
to the original debtor, and that indulgence to him is 
a, consideration for th^ maker. And in the following 
case it was decided that a person who gives another 
bill, payable at a fhture day, for the d^bt o^a third 
party due to that other, cannot, in an acticm against 
him on the bill, set up want of oonsidefiition as a 
defence. Therefore, in an action by the indorsee 
against the drawers of a bill of exchange at mMy 
day^'date, the Court of Common Pleas refused to 
allow the defendants to put a plea upon the record, 
either on legal or equitable grounds, to the efleei 
that the bill was drawn by the defendants fbr a debt 
due to the plaintifi^ from 4uiother company, which 
had assigned to them itc ousiness and obligations on 
the supposition that Inch assignment was valid, 
but that such assigni^ent was wholly illegal and 
void. Balfour v. TfH Official Manager of The Sea 
Fire Life Assurance Company, 27 Law Joum. C. P. 
17. f 

BILL OF EXCHANGE.— JVomusof^ noU^ 
Ambiguous instrument unaccepted but indiarsed by 
drawee — Blank acceptance — AtUhority to draw — Mis^ 
take in date — Statement in the declaration. — The 
authority given by a blank acceptance to fiU it up 
for the amount which the stamp will cover is not 
lost merely because the drawer, by mistake, akiter 
dates the instrument a whole year, even althofngh it 
is made payable some time after date ; and if the 
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period has in fact elapsed, from the time of the 
completion of the instrument, an action may be main- 
tained on it, and the Tariance will be amendable. 
An instrument drawn in the form of a bill, payable 
to bearer, even if accepted in blank, and afterwards 
filled up by the drawer, may be declared upon by 
the indorsee, as a promissory note made by the 
drawer and indorsed by the drawee ; at all events, 
the variance, if any, will be amendable. Armfield y. 
AUporty 27 Law Joum. Ex. 42. 

CONTRACT.— jFVw the sale of goods^Breach in 
deUv€ring other goods in same package with the goods 
ordered-^Right of vendee to reject the whole. — Where, 
upon a contract for the sale of goods, there is a de- 
livery of goods in excess of those drdered, the right 
of the vendee to reject the whole will depend upon 
the particular circumstances of each case. And 
where the vendor was a wholesale dealer at Bristol, 
and the vendee a shopkeeper at Peterborough, and 
the additional goods were packed up in the same 
crate with those which were ordered, but were of a 
different kind : Held, by Lord Campbell, C. J., and 
W^htman, J., that the vendee was entitled to re- 
ject the whole ; — ^by Coleridge and Erie, J. J., that 
he was not. Levy v. Green, 80 Law Tim. Rep. 241. 
, CONTRACT.— fi^^f of action, parties to sue— 
Joint or several — When covenantees must sue jointly — 
Joint interest — Quarantee. — Great difficulty fre- 
quently arises where several persons are parties to a 
deed or simple contract as to whether they must all 
sue, or whether some or one of them can sue alone. 
As to deeds, it is said in 1 Wins. Saund. 154, note 
(a) to Eedeston v. Clipsham : — **That wherever the 
iiiterest of the covenantees is joint, although the 
covenant be in terms joint and several, the action 
followB the nature of the interest, and must be 
brought in the name of all the covenantees ; but 
whei'e the interest of the covenantees is several, 
they may maiftaim separaite actions, though the 
language of the ycovenajit be joint." The rule is 
stated more generally in 1 Chitty on Pleading, 
. 2nd edit., p. 9, in the following terms : — ^When the 
contract is made with several persons, whether it 
were under seal, or in writing but not under seal, or 
by parol, if their legal interest be joint, they must 
all, if living, join in an action inform ex c&titractu for 
the breach of it, though the coyenant or contract 
with them was in tenns joint and several. These 
observations will explain iJie following decision : — ^It 
appeared that F. was indebted to A., B., and C. 
severally in several sums of money, for which they 
held several mortgages on several parcels of land, 
and A., B., and C. had brought separate actions 
against F. ; and in pursuance of an agreement made 
amonif them and oiher persons for securing those 
debts, an indenture was prepared, to which they 



were all parties, in which F. covenanted to com- 
plete buildings on the mortgaged premiaea, according 
to certain plans, &e., and A., B., and C. covenanted 
to advance £1,557 to F. during the progress of the 
works. In further pursuance of the arrangements, 
the defendants gave to A., B., and C. a guarantee, 
which stated that, in consideration of the arrange- 
ments entered into by A., B., and C, and their cove- 
nanting to advance to F. for the purpose of enabling 
him to complete the buildings, they guaranteed that 
F. should perform the covenants entered into by 
him with A., B., and C. in the indenture ; the joint 
and separate liability of the defaidants not to exceed 
£100: Held, that A. alone could not sue the 
defendants on the guarantee ; the interest of A., B., 
and C. in the guarantee being joint and not seversL 
Pugh V. Stringfeld, 27 Law Joum. C. P. 84. 

CROWN, —PrerogaHve'-Colonial bishopric— Pro- 
motion to — Right to present to the benefice vacated* — It 
is fully established that on the promotion of the 
ilicumbent of a benefice in England to a bishopric in 
England, the benefice is so avoided, and it belongs 
to Uie Queen to present to the benefice so avoided. 
This 10 clearly a prerogative of the Crown, whatever 
may have been the reason for it, and however it 
may have been acquired. It rests upon uniform 
usage, and is supported by so many dkfta of our text 
writers and decisions of our courts of justice, that it 
cannot now for a moment be questioned. The 
prerogative is stated likewise to- extend to the 
bishopric of Sodor and Man^ not within the realm of 
England, although held under the Crown of England, 
that see having been immemorially a see of the 
Church of England, andenUy attached to the 
province of Canterbury, and more recently to the 
province of York. Whether the prerogative like- 
wise extends to the case of an English incumbent 
promoted to a bishopric in Ireland, has been con- 
sidered a question of great doubt. In Mallory's 
Quare Impedit, 113, the learned author says that, 
*' dejure communi, all promotions are vacated by the 
taking of a bishopric as such, and that no^ only 
English promotions to bishoprics in England, but 
likewise English promotions to bishoprics in 
Ireland, and vice versa ;** the consequence, no doubt, 
being understood to be that the Crown would be 
entitied to present to the vacant benefice. So in 
1 Gibson^s Codex, lib. S3, c. 2, it is said, '^ Upon 
promotion of any person to a bishopric in England 
Or Ireland, the King hath a right to present to such 
benefices or dignities as the person was possessed of 
before such promotion.** On the other hand. Lord 
Coke, 4th Institute, 356, 357, commenting on the 
case in which the Bishop of Exeter was fined for his 
contempt, in not admitting the King's presentee to 
an archdeaconry within his diocese, which the arch- 



Ml I !■ <firii'ir- 



Mab. 1, 1858.] 



THE LAW CHRONICLE. 



801 



deacon had vacated on being promoted to be Arch- 
bifihop of Dublin, says : *^ That when the archdeacon 
was by the Ring preferred to an archbiBhopric, he 
(the King) has the presentation to the archdeaconry, 
in respect of the temporalities of the Bishop of 
Exeter, patron of the archdeacon, and not by any 
prerogatire.'' In. the following case, it was held 
that the prerogatiye right of the Crqwn to present to 
a benefice in England, vacated by promotion of the 
incumbent to a bishopric in England, does not extend 
to a colonial bishopric created by the Crown, and 
without any jurisdiction except over those who 
voluntarily submit to jurisdiction. Where the 
prerogative exists, it is not defeated by the circum- 
stance of the advowson having been granted away 
by the Crown. Reg. v. The Provost, jfv,, of Eton 
CoUege, 30 Law Tim. Bep. 186. 

DISEASED ANIMAL.— Action, when maintain' 
iible — Exposure of glandered horse, — ^By the 16 & 17 
Vic. c 62, contmued by 19 & 20 Yic. c. IQl, it is 
illegal knowingly to bring, or attempt to bring, a 
glandered horse for sale into any market, fair, or 
other open or public place where animals are com- 
monly exposed for sale ; but there is nothing in the 
statute to prohibit the simple sale of such horse. In 
the following case, the declaration alleged that the 
defendant was possessed of a horse, and knowing it 
to be afllicted with the glanders, caused it to be sold 
by auction at a horse repository, and the plaintiff, 
believing it to be in a healthy state, became the pur- 
chaser, and paid a large sum for it ; and by reason 
of its diseased state, the horse was utterly worthless 
to the plaintiff, and he pud a veterinary surgeon for 
examining.it ; and in consequence of ihe horse being 
put into the plaintiff^s stable, wherein another horse 
of his was, the last mentioned horse became infected 
and died of the disease, and the plaintiff was obliged 
to pay a large sum in endeavouring to cure it : Held, 
on demurrer (Pollock, C. B., dubitante), that the 
declaration disclosed no cause of action. HiU v. 
BaUs, 27 Law Joum. Ex. 45. 

DISTRESS.— Conversion -^ Money had and re- 
ceived, evidence of— Restoration of goods unsold, and 
surplus proceeds of goods sold, — The case of a land- 
lord after a distress is quite different from the class 
of cases where, in the ordinary course of commercial 
dealing, parties are made aware that they have 
possession of the goods of others; for a landlord 
distraining exercises a legal right, and may decline, 
in the exercise of it, to embarrass hiihself with the 
rights of third parties. He may restore the goods 
remaining unsold to the premises from which he re- 
moved them, and may leave any stranger who 
claims them to enforce his right against the tenant. 
The liability of goods to distress dues not depend on 
the ownership of them, but upon their being found 



on the premises demised. To whomsoever they 
belong, they may be seized for rent. In the fol- 
lowing case, it was held that a landlord or bailiff who 
has distrained, even if not bound (as, semble, he is) to 
restore goods remaining unsold to the premises on 
which he distrained them, is at liberty to do so ; and 
his doing so wiU not be a conversion, even although 
they are the goods of third parties, and the bailiff 
has had notice of this from them, after the impound- 
ing, and has promised to act on the notice, both as 
to goods unsold, and the surplus proceeds of goods 
sold : for such a promise does not impose any duty 
on the bailiff to deliver the goods to the right owner, 
neither will it ^ustain an action for money had and 
received to recover the surplus proceeds of the goods 
sold. Evans v. Wright, 27 Law Joum. Ex. 50. 

MALICIOUS PROSECUTION. — Reasonable 
and probable cause — Evidence of maUce — Continuing 
unauthorised proceedings, — There is a material dis- 
tinction, as to liability for malicious prosecution, 
between the institution of the prosecution and its 
continuance, after it has been already institated, 
without authority, by an agent. And the absence of 
reasonable and probable cause, which might be evi- 
dence of malice in the one case, will not be so in the 
other. Where the party put in possession under a 
bill of sale had issued a summons against the assignor 
for feloniously stealing some of the chattels assigned, 
and the assignees attended the hearing, and allowing 
the case to be opened on the behalf of prosecutors : 
Held, that the absence of reasonable and probable 
cause would not be evidence of malice as against 
them ; and, qucare, whether there was such an entire 
absence of reasonable and probable cause as would, 
in any case, be evidence of malice. Weston v. 
Beeman, 27 Law Joum. Ex. 57. 

SHIPPING. — Insurance on ship — AhaTidonmenP-^ 
Right of abandonees to compensation in the nature of 
freight for carriage of the shipoumer's goods prior 
to (he casualty, — ^The underwriters of a policy on 
a ship are not entitled, upon the abandonment of 
the ship to them, to any compensation in the nature 
of freight for the carriage of the shipowner's own 
goods prior to the happening of the casualty to which 
the abandonment refers; even though the ship- 
owner may ha?e insured with other underwriters 
under the designation of 'freight, the increased value 
of his goods by reason of their being carried on the 
voyage during which the accident happens. But 
for the carriage of the shipowner's goods after the 
casualty, the underwriters are entitled to such 
compensation, to be calculated according to the 
current rate of freight Miller v. Woodfall, 30 Law 
Tim. Bep. 240. 

SHIPPING. — Insurance — Passengers — Policy 
against loss by liabilities under Passengers Act Amend" 
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ment, 16 jr 16 Vic. c. 44 — Expense of forwarding 
pastengers by other ships. — ^The plaintiffs, diipownen, 
effected with the defendants a policy ** against all 
costs, charges, and liabilities to whi#h the owners or 
charterers of the ship M. P. might be sutrject under 
the clauses 46, 47, 48, 49, and 150 of 15 & 16 Vic. c. 
44" (Passengers Act Amendment). The ship 
struck on a bank about sixty miles from her port 
of discharge on the voyage insured ; and the captain 
incurred a large expense in hiring steamers, into 
which, after vain endeavours to haul the vessel off 
the bank, he transferred her passengers who were 
taken on board such steamers to their destination: 
Held, that assuming the expense was within the 
policy, in estimating it such part of the expenditure 
as had reference to the attempts to get the vessel 
off, so that she might prosecute her voyage, ought 
not to be taken into account^ but only so much of the 
hire of the steamers as was paid for the carrying the 
passengers to the place wjiere the voyage ought to 
have terminated. QMcerSy whether the plaintifls were 
entitled to recover anything. Bains v. The Royal 
Exchange Assurance Conipany, 6 Week. Bep. 247. 

STATUTE OF LIMITATIONS.— 5^tfi^ ac- 
knowledgment. — ^The defendant pleaded a plea of the 
Statute of Limitations to an action on two promissory 
notes. It was proved that he had at the request of 
the plaintiff miade a statement in writing of- his 
affairs, beginning with the words "J. Mackrill," 
in his own handwriting, and in which he debited 
himself with^e notes given to the plaintiff: Held, 
that the statement was signed within the meaning 
of the statute, and involved a promise. Holmes v. 
Mackrill, 80 Law Tim. Bep. 243. 

THE METROPOLITAN BUILDING ACT.— 
Exemption of building behnging to and used for the 
purposes of a raihoay company — Surveyors' fees. — By 
s. 6 of 18 & 19 . Vic. c. 122, buildings belonging to 
and used fbr the purposes of a railway company 
under the provisions of an act of Parliament are 
exempted from the operation of tiie first part of 
that act: Held, that the exemption extends to a 
stable made by walls built at each end of, and closing 
an arch under, a viaduct on the North Kent Railway. 
The Secretary of €ie North Kent Railway Company v. 
Badger, 6 Week. Bep. 246. 

TBOVERi — Measure of damages where an offer 
to return the chattels has been made after writ issued. — 
In trover the conversion proved was a refusal to 
deHver upon demand ; but it was also proved that 
after a writ was issued the defendant offered to 
return the chattels ; which offer was then declined : 
Held, that the measure of the damages was the 
value of the chattels at the time of the conversion, 
and not the difference in their value between the 



time of the conversion and the offer to retom. 
Homer y.MaUars, 30 LmW Tim. Bep. 241. 

TBOVER. — Conversion — Evidence of by impUed. 
admission by defendant not called as a witness to 
explain it. — ^Although, where there is no evidence 
in itself to affect a defendant, the mere fact that he 
is not called as a witness is not suffident to sustain 
a verdict against him ; yet if there is some evidenee 
against him (as an implied admission on his part), 
then the circumstance that he is not called to explain 
it may be enough to turn the scale and sustain the 
verdict. In an action for the conversion of a biU of 
exchange, it being i>roved that the defendant had 
said, in answer to a demand for it, that he could not 
give it up because it had been burnt, and the defend- 
ant not being called as witness : Held, that the case was 
rightly left to the. jury, and that their verdict for 
the plaintiff was justified by the evidence. M^Kewen 
V. Cotching, 27 Law Journ. G. P. 41. 

TBOVER.— (7(mMr«b»—jR«fe— PUanAjSTs frau^ 
— Receipt given to deceive third parHes — Simulated sale. 
— Where goods are proved to have been transferred 
by deed, they are proved to have been actually 
transferred, for at the moment of the deed being 
executed, the goods cease by law to be the property 
of the person executing the assignment, and from 
that moment become the property of the person in 
whose favour the deed is executed. But that is not 
the case where what is done is the giving of an 
invoice, and of a receipt, and no money passes, alid 
the transaction is a mere sham. There is an essen- 
tial difference between a release and a receipt : the 
former must be set aside, or it will otherwise operate 
as a bar to an action ; but a receipt is only evidence 
of payment, and the jury are not bound to find that 
payment was made simply because a receipt was 
given, where the other evidence shows that there 
was no payment. The case of Alner v. George (1 
Camp. 392) was overruled by Graves v. Key (3 B. 
and Adol. 818), in which last case Lord Tenterden 
said ^' a receipt is an admission only, and the general 
rule is that an admission, though evidence against 
the person who made it, and those claiming under 
him, is not conclusive evidence, except as to the 
person who may have been induced by it to alter his 
condition." Tliese observations will explain the 
following case. The plaintiff, apprehending that an 
execution might be. put in upon his goods, colluded 
with the defendant that in the event of their seizure, 
the defendant might appear to be the owner of them, 
and with that view made out an invoice of the goods 
to the defendant, gave a receipt for the purdiaae. 
money, and a person was put in possession, aa if for 
the defendant, no money passing, and the entire 
transaction being a sham : Held, that the plaintiff 
might maintain an action against the defendant for 



Mar. 1, 1858.] 



THE LAW CHEONICLE. 



808 



the convenion of these goods, and that .he was not 
precluded from showing that the receipt was given 
merely to defraud execution creditors ; and that the 
property in the goods was never transferred. Alner 
y. George (1 Camp. 892) overruled. Bowes v. 
Foster, 6 Week. Rep. 257. 

WAY, RIGHT OF.—CoJwtTttcrioii of agreement— - 
Reasonable use qf the way — Question for the jury — 
TVespass. — Where premises are demised or conveyed 
" with right of way thereto,** it may be a question 
for the jury what is a reasonable use of such right. 
Where a right of way was expressed to be " through 
the gateway ** of the plaintiff (which gateway led to 
other premises of the plaintiff), and, at the time of 
the lease, carts could come in to load and unload, 
and turn round and go out again, but, through 
alterations of the premisel, could not now do so 
without slightly trenching upon the plaintiff*s pre- 
mises : Held, thai in the reasonable use of the right 
of way, the defendants had a right to do ttiis ; and 
that what was a reasonable user was for the jury. 
Hawkins v. Carbines^ 27 Law Joum. Ex. 44. 

COMMON LAW PRACnCE. 

ARBITRATION.— iluTord disposing of each issue 
raised by the pleadings. — ^Where an action, in which 
there are several issues, is referred, the arbitrator 
should not certify for a general verdict only, but should 
dispose of each issue. Holland v. Judd^ 80 Law 
Tim. Rep. 275. 

ARBITRATION. — ComptOsory reference— Ac- 
count. — ^The court will not refer an action upon a 
mere, account compulsorily, unless it be shown that 
it cannot be conyeniently tided by a jury. PeUatt t. 
MqrhweU, 80 Law Tim. Rep. 276. 

ARBITRATION.— iSbms issues found for pkdnHff 
and others for defendant — Costs. — ^Where, by the 
terms of the submission, the costs of the reference 
and of the cause are to abide the event of the award, 
and the declaration contains counts upon distinct 
causes of action, some of the issues upon which the 
arbitrator finds for the plaintiff, and some for the 
defendant, so that the plaintiff recovers damages 
for the one cause of action and not upon the rest, 
the event of the award being in favour of the plain- 
tiff, he is entitled to the costs of the cause. Reynolds 
V. Harris, 80 Law Tim. Rep. 276. 

ARREST.— avi; process-^Privilege [vol. 8, p. 
168] — Witness — Police court — Voluntary • attendance. 
—In Exparte Cobbett (26. LaW; Journ. Q. B. 293), 
it was held that a person who attended before a 
justice of the peace to obtain a summons on a com- 
plaint agifinst a derk of turnpike trustees for 
penalties was not privileged from arrest on civil 
process in returning to his residence. In the 
folowing case it was held that a person attending 



before a police magistrate as a witness on a charge 
of felony after a remand, is privileged from arrest 
on civil process, eundo, inarando, et redeundo, though 
he was not under recognisances or summons to 
appear. Montague v. Harrison, 27 Law Joum. 
C. P. 24. 

ATTORNEY. — Strilcing off roU — Answering 
matter of affidavits. — In motions impeaching the 
conduct of attorneys of this court, the rule is, that 
where the matter alleged against an attorney is not 
of itself sufficiently grave, when proved, to justify 
the striking of his' name off the rolls, the motion 
should simply call upon him to answer the matter 
of affidavits jk but where the matter is sufficiently 
strong to require his removal from the rolls the 
motion should take the severer form, and be made 
to strike him off the roUs. Re An attorney, j-c., 
80 Law Hm. Rep. 243. 

BILL OF EXCHANGE ACI.-'Ssmmary remedy 
•^Rigkt of defendant to appear and drfend under 
18 ^ 19 Vic. c. 67.— The defendant has a right to 
' set up any defence to a bill of exchange which is not 
merely fictitious, and cannot be deprived of this 
right under 18 & 19 Vic e. 67. MaUhews y. 
MarsHand, 6 Week. Rep. 244. 

BILLS OF EXCHANGE ACT.— 18 *• 19 Vic. 
c. e7—Costs--Ciiy of London SaiaU Debts Aet—Bj 
the 18 & 19 Vic. c. 67, the plaintiff may recover a 
>sum for costs, to be fixed by the masters of the 
superior courts, subject to the approval of the judges. 
It has been decided that the City of London Small 
Debts Act, 16 & 16 Vic. c. IxxviL, does not deprive 
a plaintiff of his costs under the above act of the 
18 & 19 Vic. c. 67, where the bill sued upon is under 
£20, and the plaintiff and defendant both reside 
within the limits of the City of London Act. 
Healey v. Johns, 6 Week. Rep. 261. 

COSTS. — Security for — Increase, of security. — 
Where, upon an interpleader, a party has been let 
in to; defend- on the condition of his paying money 
ii|to ooiirt, and givjn^ security for costs to an amount 
.to be- fixed by the master, on whose decision security 
has been giv^ to a certain amount. Q^cere, if the 
court can order that security to be increased. At 
all events, the court will not do so merely because 
it>turna out that, by reason of commissions or from 
other causes which were not unforeseen when the 
master settled the amount of security, the costs are 
likely to exceed the amount for which the security 
was given. Foster^. Colby, 27 Law Joum. Ex. 55. 

ELEGIT. — Sheriffs poundage on second elegit 
against ihe same lands— -29 EUz. c. 4 — 3 Geo. 1, c. 
15, s. 16. — The following is an important deci- 
sion as to the effect of more than one elegit being 
left with the sheriff, and his right to poundage in 
respect thereof. The defendant recovered judg- 
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knezits in three actions agaipst A., and iasned three 
writs of elegit indorsed to le^y £1,143 lOs., £6,008 
10s. and £1,411 respectively. The sheriff held an 
inquisition, by which it was found that A. was 
pos scased of a term of years in certain property of 
the amnial value of £3,000. The sheriff received 
poundage at the rate of one shilling in the pound 
on £3,000, the alleged annual value, but he claimed 
poundage also on the two other writs : Held, that 
the sheriff had spent his- power under the first writ, 
and had seised all that could he taken under it, and 
that therefore the lands could not be extended under 
the second and third writs, and that no poundage 
was payable nnd» them. Carter v. Hughes, 80 Jaw 
Tim, Bep. 275. 

INTERROGATORIES.— Too ext0iMiv6, r^eeted-^ 
Ame»dment hy t^ court or judge, — If interrogatories 
are drawn ftr too wide, it is not for the court or a 
judge to cut them down to the proper limits, but 
they win be rejected tn toifi, Bobton v. Crawleg, 
6 .Week Rep. 260. 

INTERROGATORIES.— iV^^2ec< to answer-^ 
A tta^ment-^Oral examination of the parties, — Section 
61 of the Common Law Procedure Act, 1864, pro- 
vides that if the party omits, without just cause, 
soffidently to answer, he shall be deemed to have 
committed a contempt of court. Section 68 enacts 
^at in ease of omission, without Just cause, to answ^ 
iuffidentiy the hiterrogatories, the court may direct 
an oral examination. The Court of Exchequer has 
decided, that where a party to whom interrogatories 
have been allowed to be administered, under the 
Common Law FkXMsednre Act of 1864, s. 61, has 
neglected to answer at all, without just cause, it may 
be admissible "^ supply ^ <^ order, under section 
68, for his oral examination, instead of proceeding by 
way of attachment for contempt; at all events, 
where there is a question whether, by reason of ill- 
ness, or on aoooimt of co-parties to the suit having 
sufficiently answered, or otherwise, the neglect is 
not altogether without '* just cause,^ and certainly 
is not wilful or contumacious in the sense of a defi- 
ance of tiie authority of the couA. But the rule for 
an oral examination is only nisi in the first instance. 
Turk V. <S^, 27 Law Joum. Ex. 64. 

JUDGMENT.— iZmmii^ judgment more than ten 
years old-— Motion to enter suggestion under C L, P. 
Acty 1862 — Application hfsxecuJtors of administrator 
of deceased plaintiff .-^Ibt esEi^tors of an^adminis- 
trator of a deceased plaintiff are hot entitied to revive 
a judgment more than fifteen yeai^ old by entering 
» suggestion under the C. L. P. Act, 1862. . Croft.Y, 
Foulkes, 80 Law 1^. Rep. 241. 

PUBLIC COMPANY.-Voi«« Stock Banks Jtegu- 
lotion Act-^1 ir B Vic. c, 113, s. 21— Scire >bciM 
against legal representatives of deceased shareholder.-^ 



By sec 21 of the 7 & 8 "^ c 113, " the persons 
whose names shall appear* finom time to time In the 
then last delivered memorial^ and their l^al re^ne* 
sentatives shall be liable to all legal proceedings 
under this act as .existing shareholders of Ae eom« 
pany, and shall be entitled to be reimbnrsed as such 
existing shareholders only out of the funds or pro- 
perty of the company for all losses sustained in 
consequence thereof.** It has been decided that the 
words in the above section, the ^* legal representatifea** 
of a person whose name appears in the last delivered 
memorial, are only liable in respect of that person's 
estate and effects where that person would have been 
liable in his lifetime in consequence of his name so 
appearing. Therefore, where the name of a deceased 
shardiolder in a joint stock bank was inserted after 
his death, in the last delivered memorial, and an 
action was subsequentiy brought against the bank, 
and judgment recovered against the offictsl manag«r, 
and no satis&ction could be had out of the property 
of the bank: Held, that the executors of the person 
whose name was so inserted were not liaUe in 
respect of his estate and effects in a scire facias on 
the judgment. Pouns v. BuUer, 6 Week. Bep. 262. 

VENUE. — Change of on common affidavit un- 
answered. — Hie usual affidavit on the part of the 
deiendant on an application to change the venue to 
the assizes — t. e. that the cause of action arose in the 
country, and that the parties reside there, and their 
witnesses — la sufficient, if unanswered. But, pev 
Martin, B., it is answered by the inoonvenienoe 
arising from the delay of the action until the aasiites, 
imless that is counterbalanced by some advantage 
on the other side ; as, for example (when the 
question is only as to amount) the defendant* 
undertaking to pay money into court.. Chmg^ t. 
Bertram, 27 Law Joum. Ex. 58. 

WRIT OF SUMJdOSS.'^AlteringdaUofwrit9f 
summons. — ^The date of a writ of summons cannot 
now be altered after it is issued. Clarke v. Smithy 
6 Week. Rep. 260. 

PROBATE AND DIYORCB. 

ADMINISTRATION. — /Vocfies — Preeun^Ham 
of deaJSh — Advertisemenis m iMioqMqMrr.— W. T. N., 
a settler in New Zealand, embarked July 1st, 1856, 
in a vessel bound for Sydney, on his way to England. 
The vessel never reached Sydney ; and as no intelli- 
gence after inquiries had been instituted was obtained 
as to the Vessel or any of those on board, she was 
supposed to have foundered at sea in some heavy 
gales which occurred at the time she was making 
tiie voyage in question : Held, that the death of 
W. T. N. was to be presumed. SesMt^ that ad- 
vertisements in newspapers for a person supposed 
to be dead may be dispensed with, where his hu 
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18 traced ap to s period shordj prior to his death. 
Re Norrii, 6 Week. Rep. 261. 

ADMINISTRATION.— JVartice—iVewm/jfum of 
d§aih — Payment of policy by imdenoriier»,,-'A. M. 
sailed from Lirerpool in the Brerel, January 27th, 
1867, for Valparaiso. The yoyage should have 
been made in ten weeks. Nothing had been heard 
of either the Breyel or crew since she left Liverpool. 
The Brerd was insured, and underwriters had paid 
policy thereon, as upon a total loss : Held, that the 
death of M. was to be presumed; that payment 
of policy by underwriters was strong evidence in 
fkvour of such presumption. Re Main^ 6 Week. 
Rep. 262. 

COUNSEL.— iVtwfa^ o/— Non-eontentUnu huri" 
nes8. — ^Barristers-at-law are not admissible to prac- 
tice In the Court of Probate in non-contentioiis busi- 
ness. Motion for grant of letters of administration 
is non-contentious buimess. Re Ludlow, 80 . Law 
Tfan. Rep. 278. 

DISSOLUTION OF MARRIAGE.- Adulterer 
made a co-reapoiuien/.— The 28th section of the 20 & 
21 Vic c. 86, directs, that upon any petitbn for 
dissolution of marriage, presented by a husband, the 
petitioner shall make the alleged adulterer a co- 
respondent to Uie petition, unless, on special grounds 
to be allowed by the court, he shall be excused from 
so doing. It has been held that a suggestion that 
tiie husband had, before the commencement of tiie act, 
obtained a verdict and recovered damages in crim. con. 
action, is no special ground to excuse him f^om 
making the alleged adulterer a co-respondent to a 
petition for dissolution of marriage. Anonymoua, 80 
Law Tim. Rep. 278. 

PROBATE.— Property out of protfinee— 20 J* 21" 
Vie, c. 77, f . 87 — Additional probate duty. — By sec. 
87 of the 20 & 21 Vic c 77, it is provided tiiat legal 
grants of probate and administration made before 
commencement of this act, and grants of probate and 
administration made legal by this act, shidl have' the 
same force and effect as if they had been granted 
under this act; but in every such case there shall be 
due and payable to her Majesty such further stamp 
duty, if any, as would have been chargeable on any 
probate or administration which, but for this act, 
would or ought to have been obtained in respect of 
the personal estate not covered by the grant In 
the following case, it appeared tiiat a grant of pro- 
bate was taken out in the Prerogative Court of 
Canterbury to cover property, part of which was 
within, and part without, the province of Canterbury : 
Held, that ^ch grant of probate took eflEbct under 
20 & 21 Yid. c 77, s. 87, as to the proper^ without 
the province; that the same amount of probate 
dn^ muM be paid, as would have been before this 



act came into operation. Re FreckUngUm, 6 Week. 
Rep. 262. 

WLLL.—Sub9criptian of aUeaUng tptme«r:— W. F. 
having signed his will in the presence of two wit- 
nesses, A. and B. ^ B. being unable to write. A., by 
his request, guided his hand when he subscribed the 
will : H6ld, that the subscription of B. was valid. 
Re Friths 6 Week. Rep. 262. 

BAKKBUFTCT. 

ARRANGEMENTS.— iXfanMo; of petitum—Aet 
of bankruptcy — ReUxHon back, — By sec. 76 'of the 
12 ft IS Vic c 106 (the Bankn^rt Law Consolidft- 
tioB Act), it is enacteil, that the filing of a peti- 
tion by any such trader for an arrangement be- 
tween such trader and his creditors under the 
provisions of this act with respect to amnge- 
ments between debtor and creditor under the 
superintendence and control of the court shall 
be accounted and adjudged conclusive evidence of 
an act of bankruptcy committed by such a trader at 
the time of filing such petition, provided a petitioa 
for a^udieation of bankruptcy shall be filed against 
him within two months after such petition fbr 
arrangement shall have been dismissed; provided 
alsof that no ad(jndicatioa shall be made on any such 
act of bankruptcy unless and until after such petition 
for arrangement shall have been dismissed. The 



228rd section provides that if such petitioning trader ' 
shall not duly attend the sitting of the court, &c, 
such petition shall be dismissed ; and if at the first 
private sitting of the courts or at any acyouminent 
tiMreof, thtf proposal of the petitioner, or some 
modifJMitifln tiiereof^ be not assented to, it shall be 
lawfU fbr the eonrt to a^Jndge such petitioner a 
bankrupt, and to a^oum all further proceedings 
in the matter into the public court, and to advertise 
such adjournment, and to appomt sittings fbr choice 
of assignees, and for last examination, as in bank- 
ruptcy. In the following case, it i^peared that a 
debtor on the 25th June, 1855, presented his petition 
(under the Bankrupt Iaw Consolidation Aet, 12 
k 18 Vic c 106, s. 211} for arrangements with his 
. creditors, but he did not attend at the adjourned 
meeting on the 6th August following, so that neither 
his proposition nor any modification thereof was 
accepted by his creditors. The meeting was ad- 
journed to the public court, and the debtor abjudi- 
cated bankrupt The petition he had presented 
was not in fhct dismissed. Between the time of 
presenting his petition and the alleged acyudication in 
hankmpley, on the 5tii July, 1865, he assigned a 
debt due to him to a creditor, and notice thereof 
was at once given to the debtor. As above stated, 
it is enacted, by sec 76, that the fUing of a petition 
by a trader under the arrangement clauses shall be 
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adjudged conclariYe evidence of an act of bank-^ 
mptcj, provided a petition for acyudication shall 
be filed against him within two months after sach 
petition for arrangement has been dismissed, pro- 
vided also, no adjudication shall be made antil after 
such petition has been dismissed, and that sec. 223 pro- 
vides that where a trader does not apx>ear or file his 
accounts, the petition shall be dismissed { and 
amongst other events, if the proposition or a 
modification thereof is not assented to at a public 
meeting, the Court of Bankruptcy shall a^oum 
to the* public court, wher.e they shall adjudge the 
trader to be a bankrupt : Held, that as the debtor^s 
petition for arrangement was not in fact dismissed, 
no petition by a creditor was or coAld be filed under 
the 76th section, and thai no act of bankruptcy was 
committed: Held, also, that the 223rd section 
(which provides wherje the Bankruptcy Court 
without any petition for bankruptcy adjudges the 
trader a bankrupt), does not cause any rdation back 
to any prior act of bankruptcy, and consequently 
tlie creditor to whom the debt had been assigned 
was entitled ta recover it Momk v. Sharp, SO Law 
Tim. Rep. 187, 

COMMTTAL. — For not answering satis/acioniy — 
Ducharge of banknq>t — InMnUg-^^uriidkHon.-^TLhe 
eonmiissioner, having committed a bankrupt for not 
answering, has no jurisdiction to discharge him on 
the plea of approaching insanity. Re Samuel, SO 
Law Tim. Rep. 246. 

. CONVEYANCE.— -O^SctaZ assignee, when required 
to join in conveyance, — ^When accounts have been 
stated and settled between the creditors* assignees of 
the bankrupts as debtors to a trust estate and the 
trustees, and the latter have been allowed to place 
upon the proceedings a proof for the balance due to 
the trust estate, the remainder of the trustees* claim 
being regarded by them as secured upon freehold 
property, and so credited to the bankrupts* estate by 
anticipation, and the freehold is afterwards sold by 
consent under the order of the court, the official 
assignee will be precluded from re-opening the ac- 
counts, and will be ordered to join in the conveyance 
to the purchaser. Exp, Camsew, 80 Law Tim. 
Rep. 189. 

DISCHARGE AD INTERIM.—2Vbn-a/pear- 
ance of insolvent at first examination — Recommittal of 
insohient. — Where an iilsolvent has obtained an 
order for his discharge ad interim, and fiuls to appear 
on the days named for his put>lic examinations, or to 
send any sufficient excuse for his non-appearance, 
the court will not renew his protecting order, and it 
will issue a warrant for ^\b apprehension, and re- 
commit him to his former custody. Re McCraw, 
30 Law Tim. Rep. 246. 

DISPUTED ADJUDICATION. — Practice — 



Order of proceeding, — Where the bankrupt had 
given notice of hid intention to dispute the set of 
bankruptcy, the petitioning creditor*s debt, and the 
right of any creditor, under sec. 96 of the Bank-' 
ruptcy Act, 1849,. to take advantage of a petition 
already filed by another creditor, but not proceeded 
with against, the bankrupt^ who had in the interini 
petitioned the court under the arrangement clauses 
of the act, and obtained his protection, he was re- 
quired to proceed upon his last objection before 
inquiring into the nature «nd sufficiency of the peti-* 
tioning creditor's debt. Exp, Dales^ SO Law l^niu 
Rep. 189. 

EXAMINATION.— Petition for protecOoit—PrU 
vate examination for the discovery of property, — The 
7 & 8 Vic c 96, B. 6, provides, ^' that upon such 
petition being filed, the commissioner ahall possess 
the like power and authority, touching tbe seisure <^ 
the property of such petitioner (except as herdn 
otherwise directed), and also to compel the attend- 
ance of, and to examine such, petitioner and his wife, 
and every person known or suspected to have any ol 
the iiroperty of such petitioner in his possession, or 
who is supposed to be indebted to such petitioner, 
and every person whom the eonmiissioner believes 
capable of giving any information concerning the 
person, trade, business, or calling, dealings, or pro- 
perty of such petitioner, or any information material 
to the fiill disclosure of the dealings of such peti' 
tioner, and to enforce both obedience to such ez^ 
mination, and the production of books, deeds, pi^wrs, 
writings, and oiher documents as by any law now in 
force relating to bankrupts are possessed by the 
several courts authorised to act in the prosecution of 
fiats in bankruptcy touching the seisure of property 
and the examination of any bankrupt or other per- 
son under a fiat in bankruptcy.*^ Where there is 
reason to believe that an insolvent has pi 'op€aty se- 
creted, tlie court will issue a warrant authoriahigthe 
seizure of such property when identified, and will 
issue a summons for the attendance and examination 
of any persons supposed to be implicated in the con- 
cealment of such property. Re DimsddU, 80 Law 
Tim. Rep. 245. 

EXECUTION. ~ 2>e/end^ft< became bankrupt — 
Shareholder in joint-stock bank — Arrest after certi^" 
cate — Discharge — Jurisdictum of court — ^buse ofpro' 
cess, — A court of common law has an inherent right 
to prevent its own process firom being abused, and, 
therefore, to discharge a person taken in execution 
on a judgment obtained in it, but who has since 
become bankrupt, and got a certificate. Where, on 
a judgment of this court against the official manager 
of a joint-stock bank, an order for execution had 
been obtained against H., a shareholder, and H. had 
become bankrupt, and the plaintiff offering to prove 
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ina debt agamst H/s separate estate, was not allowed 
by the commissioner to do so, bat only to prove his 
claim ; and H. got his certificate, but was afterwards 
arrested at the suit of the plaintiff: Held,' whether 
the oommissipner decided rightly or not, that H. was 
entitled to be discharged, and that this court had 
power to discharge him, eren without the aid oi the 
12 & 13 Vic. c. 106, B. 205, and was the proper 
court to apply to for his discharge. Thompion y. 
Harding, 27 Law Joum. C. F. 98. 

PROOF.— jBwid—in/ajir obligor— Laches. — An 
infant cannot bind himself in a bond with a penalty 
conditioned for payment of interest as well as prin- 
cipal, and, consequently, no proof can be admitted 
upon such an instrumeut. Qucere, whether, where 
a proof has been admitted, the assignees can after- 
wards come to hare it expunged for reasons known 
to them at the time the proof admitted. Eep, The 
Uniiy Joint Stock Mutual Banking Associatipny 80 
Law Tim. Rep. 246. 

PROOF. — Be/ore proiecution — Embezzlement by 
bankrupt — Onue probandi — Where it Ues.-^The as- 
signees, in opposing a proof up<Mi the ground of a 
felonious embezzlement, and no prosecution, must 
show that the bankrupt has committed an indictable 
offence, and that the bankrupt can be prosecuted 
successfully. A letter written by the bankrupt to 
his employers, who were seeking to prove, in which 
he stated the necessity he felt of ** laying bare all his 
delinquencies,** is not per ee sufficient evidence of a 
felony, where the bankrupt has absconded, to prevent 
the proof before prosecution. Exp. Dolljfus. 80 Law 
Tinu Rep. 246. 

PUBLIC COMFANY.-V(niK Stock Companies 
iic£,.1856 — Winding-up — Evidence of loss of capital 
— What required, — ^Where, in a petition for winding- 
up the affairs of a company in the Court of Bank- 
ruptcy, there is a general allegation that three- 
fourths of the capital have been lost or become 
unavailable, and this is supported by the usual 
affidavit that the allegations contained in the petition 
are true, and the facts are not disputed, it is a suffi* 
dent compliance with the requisitions of sec. 67, art. 
6, of the Joint Stock Companies Act, 1856-; but 
where the above facts are disputed the court will 
require some better evidence of the alleged loss. 
Exp. Brookes, 80 Law Tim. Rep. 189. 

TRADER-DEBTOR SUMMONS.— PeftVion for 
arrangement — Substitution of creditor — Adjudication. 
— ^By s. 96 of the Bankruptcy Consolidation Act, 
1849, it is provided, " that if the petitioning creditor 
in any petition for ac^udication of bankruptcy shall 
not proceed knd obtain abjudication within three days 
after his petition shall have been filed, or within such 
extended time as shall be allowed by the court, the 
court may at any time within fourteen days then 



next following, upon the application of any other 
creditor to the amount required to constitute a peti- 
tioning creditor, proceed to adjudicate on such peti- 
tion upon the proof of the debt of such creditor, and 
of the other requisites to support such petition (ex- 
cept the debt of the petitioning creditor) ; but if 
neither the petitioner nor any other creditor shall, 
within such fourteen days, or within such extended 
time as may be granted by the court for that pur- 
pose, apply to the court to adjudicate upon such 
petition, no further proceedings shall be taken there* 
on.,*' The Lords Justices have decided that where 
a creditor has commenced proceedings against his 
debtor with a view to making him a bankrupt, as by 
taking out a trader-debtor summons, and where the 
debtor, simultaneously with an admission of the debt, 
has petitioned for a private arrangement, and ob- 
tained protection under section 211 of the Bankrupt 
Law Consolidation Act, 1849, the creditor is not pre- 
cluded from proceeding to a bankruptcy. A petition 
for acyudication having been presented by the cre- 
ditor, but not prosecuted withm the time specified 
by the act, another creditor was substituted for him 
who presented the petition, and the adjudibation was 
confirmed by the commissioner, and by the Lords 
Justices on appeal. Exp. Dales, SO Law Tim. Rep. 
268. 

CBIMINAL LAW. 

APPEALS FROM JUSTICES [ante, p. 142].— 
20.4- 21 Vic. c. 48 — Case stated by juslices^AppUca- 
tion to amend. — When justices have stated a case 
under the provisions of sec. 2 of the 20 & 21 Yic. 
c. 48 (ante, p. 142), the Court of Qneen*s Bench 
will not send the case back to them to be amended 
until it comes on in the regular way for argument 
and is Uien found to be insuffidentiy stated. Christie 
V. The Guardians of the Poor of St. Luke's, Chelsea, 
80 Law Tim. Rep. 278. 

COSTS. — Of appeal dismissed by sessions for want 
of jurisdiction— 12 J- 18 Vic. c. 46, s. 6.— The Court 
of Quarter Sessions has power by section 5 of the 
12 & 18 Vic. c. 46, to order the }>ayment of costs 
in an appeal which after being brought before them 
they have rightly dismissed on th€ ground of their 
having no jurisdiction to entertain it. Beg. v. Pad- 
wick, 6 Week. Rep. 224. 

COUNTY COURT VROCESS.—DeHvery of 
paper ^^ purporting ^^ to be county court process — Notice 
to produce. — A document appearing on the face of it 
to be a mere notice by a plaintiff to a defendant to 
produce accounts on the trial of a cause, though 
headed *^in the county court of L.,** and entitled as 
if in a cause in that court, does not* '^ purport ** to be 
any pi^ocess of the county court, and will not support 
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an indictment so alleging it. Beg. v. Castle^ SO Law 
Tim. Rep. 188. 

FALSE PRETENCES. ^O&totmn^ too much 
change for a hank note^ by misrepresenting the amount 
of the note. — Fraudulently misrepresenting the 
amount of a bank note, and thereby obtaining a 
larger 9pm than its value in change, is obtaining 
money by fiJse pretences, although the person 
deceived has the means of detection at hand, and the 
note is a genuine bank note. Reg. y. Je^sopy 6 Week. 
Rep. 245. 

FOREIGNERS.— Ojftfficet comrnitted on (he higih 
*^os by foreigners on board EngUsh ships — Jurisdiction 
of English courtsStat. 18 J- 19 Vie. c. 91, s. »1.— 
The 18 & 19 Vic. c. 91, s. 21, provides that offences 
committed by foreigners in British vessels on the 
high seas may be tried by any court within the juris- 
diction of which the offender is found, if the offence 
is one which wotdd have been cognisable by such 
court supposing it to have been committed within 
the limits of its ordinary jurisdiction. In the follow- 
ing case, it was decided that a foreigner on board a 
British ship on the high seas owes allegiance to the 
law of England ; and if he commits an oflfence 
against that law, he is triable under the stat. 18 & 19 
Vie. c. 91, s. 21, by any court of justice in her 
M%jesty*8 dominions, witlun the jurisdiction of which 
he may happen to be, provided that such court 
would haye had cognisance of the crime if committed 
within the limits of ^ its ordinary jurisdiction. And 
it makes no difference, in this respect, whether the 
offender comes voluntarily on bodied the British ship, 
or is brought and detained there against his will ; 
nor whether he comes voluntarily within tie juris- 
diction of the particular court by which he is tried, 
or is brought within that jurisdiction against his will. 
Reg.T. SaUler, 80 Law Tim. Rep. 277. 

HABEAS COB,¥U&.^ Prisoner under common 
law process -^Attendance in chambers.— Where a 
prisoner is in confinement under a common law 
process, and it is required that he should attend in 
chambers under an order made by the chief clerk, 
the court will order a writ of habeas corpus to issue 
that he may attend in custody of the officer de die in 
diem, Buckeridge v. Whalleyy 6 Week. Rep. 180. 

LARCENY AS SERVANT.— 5ur^Zi«a//«— Con- 
viction for simple larceny^ Stea&ng from agent the 
property of the principal. — ^If upon indictment for 
stealing, as a servant of the prosecutor, money 
alleged to be his property, it appears frpm the 
evidence that the prisoner stole money from him, 
but that he was not his servant, the allegation 
in the indictment that he was his servant may be 
rejected as surplusage, and the prisoner may be 
convicted of simple larceny. Beg v. Jennings, G 
Week. Rep. 231. 



LUNATIC PAUPERa— Afatnte»awc« of lunadc 
paupers in borough asylum — Liability of borough or 
county where settlement cannot be ascertained. — ^By the 
18 & 19 Vic. c. 105, 8. U, the provimoni of sec 8 
of 12 & IS Vic. c. 82 were repealed, and another 
enactment substituted ; whereby, after reciting that 
doubts were entertained as to the ehargeability of 
pauper lunatics found in boroughs, whose settle- 
ments could not be ascertained, and it was con- 
sidered expedient to remove Isuch doubts, it is 
enacted that sec 8 of the act 12 & 13 Vic c 82 shall 
be repealed ; and where any pauper lunatic is not 
settled in the parish by whidi or at the instance of 
some officer or officiating clergyman of which he ia 
sent to an asylum, registered hospital, or Eoensed 
house, and it cannot be ascertained in what parish 
such pauper lunatic is settled, and such lunatic was 
found in a borough having a separate court of 
quarter sessions of the peace, aikd which is not 
liable under the act 5 & 6 Will. 4, c 76, s. 117, to 
the payment of a proportion of the sums expended 
out of the county rate, such lunatic ma^ be adjudged 
to be chargeable to such borough by any two justices 
of such borough ; and it shall not be lawful for any 
justices to make any order upon the treasure of any 
county for the payment of any expenses whatsoever 
incurred or to be incurred in re^>ect of the said 
lunatic. And all the proviswns in the Lunatic 
Asylums Act, 1853, as to the mode of determining 
that a pauper lunatic is chargeable to a county, and 
as to the order to be made for the maintenance of 
such pauper lunatic, shall extend and be applied to 
such borough as folly and effectually to all intents 
and purposes as if the said provisions were repealed 
and re-enacted in this act, and made applicable to 
such borough in the same manner in all I'eapects as 
though for the purposes of this provision such 
borough were a separate and distinct county. It 
has been decided that under the above provision, a 
borough which haa a separate court of quarter 
sessions, and has established a lunatic asylum of its 
own, and is on that account exempt from lialnlity 
to contribute to the county expenditure in respect 
to lunatic paupers whose settlements cannot be 
ascertained, is not chargeable with the maintenance 
of such paupers sent from a parish in the borough 
to the borough asylum if it be liable to contribute 
to the county rate in respect of any other item of 
expenditure. The Guardians of the Poor ofBirming' 
ham v. Beaumont, 30 Law Tim. Rep. 270. 

LUNATIC TBJSOirEBB.'—Appealagainst order of 
maintenance of insane prisoner — Notice — 3 fr^ Vie.c. 54| 
—11 fr 12 Vic. c. 31.--The stotute 3 & 4 Vic c U 
8. 5 (for the confinement and maintenance of insane 
prisoners) empowers the quarter sessions to hear 
and determine appeals against orders of maintenance 
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** in the same maimer as appeals against orders of 
removal are now heard and determined:** Held, that 
under this section the practice since 11 k IS Vic c 
SI9 must be regulated according to the prftyiskms of 
that statute, and thft the i^peUant has the twenty- 
one days mentioned in s. 9, within which to give 
notice of appeal.' Reg, t. The JustieeM of Glamorgan^ 
9kire^ 6 Week. Rep. 210. 

MUNICIPAL CORPORATION.— Xttto 0/ htr- 
$et8»^(Hffectibn — Sufficiency qf^-Nanui of hurfftt^-^ 
Jfaiubmttf.— In the. list of burgesses published by 
the town clerk, the names Were entered alphabeti- 
cally, the surnames first and the ehristian names' 
after. In such list, one George Henry was inserted 
as Henry George, and in the notice of objection he 
was styled Henry George. At the revision it was 
objected, on the part of the burgess, thai the notice 
of oljection was invalid, as the name of the burgess 
was not Henry George ; and the mayor and a^essors, 
thinking the objection good, refused to hear the 
objeetion, and retained the bnxgess on the list : 
Hdd, that the notice of olrjection was good. Reg. ▼. 
Tie Mayor of WakefiM, SO Law Tun. Rep. 378. 

MUNICIPAL CORPORATION ACT.— /Zsmium 
ofJmrgeu Usi § Btfutal 5y mayor and auessort — 
Frivohug growuU — Mandamus to sueeoedmg moffor, — 
8ec^on 18 of the Municipal Corporation Act, 5 & 6 
WilL 4, e. 76, does not prevent the granting of a 
mandamus to hold « court for the complete revision 
of the burgess lists of a borough at sotae other time 
than between the 1st and 15th oi October, when 
there has been « wrongful omission to make the 
revision at the proper time, and serious inconvenience 
may arise to individuals and the public from such' 
wrongf u l omisrion. Where^ therefore, tiie mayor 
and assessors of the year had revised to revise the 
burgess lists of particular parishes on frivolous 
grounds, a mandamus, tested in January of the next 
year, was granted to the succeeding mayor and the 
assessors, commanding them to hold a court and 
revise the said lista, and this fo^ the purpose of 
deciding as to one of the lists upon the right of 
partieukr persons to have their names retained on 
th^ burgess rolL The QMeem t. The Mayor of 
Rochester^ 27 Law Joum. Q. B. 45- 

NUISANCES.— /20iiiopa/ ilc/—£ocaZ aatftortfy— 
Amemng property out of ^ jurisdiction.— -The local 
authority under the 18 & 19 Tic. x. 121, cannot 
assess property situate beyond the local limits for 
which they act, although such property causes the 
Buisance within such local limits^ to abate which they 
have incurred the expense for which they have made 
the assessment. The Homsey Local Authority v. 
The Justices of Middlesex, 80 Law Tim. Rep. 272. 

POOR. — Remedy for refusal to receive paupers— ^ 
Mandamus. — ^The proper remedy against a parish 



overseer for refuidng to receive a pauper under an 
order of justices is by indictment, and not by man- 
damus. Exp. The Overseers of the Parish ofDoum- 
touy a Week. Reg. 224. 

PUBLIC HEALTH ACT.— Expenses -^Retro^ffec- 
tioe roii— Jfaii^famttf.— Sec. 89 of the Public Health 
Act (11 & 12 Tic c. 68), enacts, that ihe local 
board may make and levy rates prospectively, iii 
order to raise money for the payment of ftiture 
charges and expenses ; or retrospectively, in oAler 
to raise money for the payment of charges and ex- 
penses which may have been incurred at any time withf 
in six months b^ore the making of the rate. In the 
following case, it appeared that expenses for works 
of a permanent nature, under sec. 86 of 11 ft 12 Tic. 
c. 68, became due on 27th February. In June the 
contractors sued ibr their claim, and in July ibe 
local board gave a judge^s order for payment of a 
reduced anount, with interest, in December. Pay* 
roent not being made, the contractors obtained a rule 
nisi for a mandamus, in the fallowing Easter Term, 
to compel the local board to make a rate for payment 
of the demand, which was made absolute in Trinity 
Term: Held, that the local board had power to 
enter into the judge^s order, postponing the pi^rment 
until December, and that the demand of the con- 
tractors then became a charge within sec. 89 ; and 
that the mandamus, being applied for within m± 
months from tiiat period, was a compliance with 
sec. 89. Reg. r. The Rotherham and Himberworih 
Local Board of Health, 80 Law Tim. Rep. 271. 



EXAMINATION QUESTIONS. 



^Hilary Term, 1868.) 

FRSLOiOfMXt. 

1. Where, and with whom did you serve your 
clerkship? 11. State the particular branch or 
branches of the law to which you have principsUy 
applied yourself during your clerkship. III. Men- 
tion some of the principal law books which yon have 
read and studied. lY. Have you attended any, and 
what, law lectures ? 

COMMOK AKD StATXTTK LaW AHD PrAOTIGJB Of 

THE COUBT8. 

I. SUte briefly the usual steps to be taken for the 
plaintiff in conducting an action in one of the 
superior courts, firom its commencement to its 
termination, by execution after trial and Tcrdict. 
n. Are there any degrees of secondary evidence? 
Give an instance to illustrate your answer. HI. In 
what cases may entries in the writing of a deceased 
person be given in evidence to prove the facts stated 
in them ? IV. What sort of counter-claims may 
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be set off between tbe same parties in actions of 
contract, and what cannot?* Y. How are the costs 
of the cause apportioned when tbe plaintiff had taken 
out of court money paid in by the defendant in 
respect of a particular clum or cause of action, but 
goes on for more, and is defeated as to the residue 
of his claim ? YI. What communication upon his 
documentary evidence should an attorney have 
with the opposite party before going to trial, and 
what is the consequence of omitting to take the proper 
steps? VII. Describe an issue, and state how issues 
in fact and in law are respectively raised and tried ? 
VIII. What does the plea of not guilty deny in 
actions of tort? IX. B. and C. were executors 
of A. deceased, and proved the will. ' B. died leaving 

C. surviving him — C. has since died intestate, and 

D. has taken out administration to the effects of C. ; 
can outstanding debts due to the estate of A. be 
recovered in D.^s name, or who else is qualified to 
sue for them ? X. Does a lien on goods or title 
deeds held as a security for a debt continue or come 
to* an end when the right to recover the debt is 
barred by the Statute of Limitations ? XI. What 
rights as to property have been conferr^ by recent 
legi^tion upon wives deserted by their husbands, 
and how may they be secured ? XII. State very 
shortly the provisions of the *^ Common liaw Pro- 
cedure Act," 1854, as to Compulsory References ; 
Attesting Witnesses ; Injunctions. XIII. Whentlie 
Statute of Frauds requires an agreement to be in 
writing, is it necessary that the consideration should 
appear on the agreement, or may it be supplied by 
parol testijinony ? XIY. What pleas may be pleaded 
together, without a judge*s order? XV. How 
many days are meant in the expression, *' Short 
notice of trial ?** 

CoirVETANCINO. 

I. Give a definition (as nearly as possible in the 

words of Littleton) of ^ tenant in fee- simple. II. 

Give a definition of a chattel real. III. Give an 

instance of a limitation in tail general, tail male, 

and special tail male, respectively. IV. In what 

respects do the covenants for title by a vendor and 

mortgagor respectively of an estate in fee-simple 

differ? Y. What ceremonies are essential to the 

valid execution of a will ? Yl. ^ testator possessed 

of money in the funds, money out on mortgages of 

freehold and leasehold estates, railway shares, and 

other effects, desires to bequeath a legacy to an 

hospital — How ought the will to be framed to render 

the bequest effectual? YH. Land is limited to 

such uses as A. may appoint. A. appoints to B. and 

his heirs to the use of C. and his heirs in trust for 

D. and his heirs. What estates do B., C, and D. 

respectively take ? YUI. An allotment of land is 



awarded to A. in the inclosure of common field 
lands in lieu of A.'s previously existing rights — Is 
the purchaser of the allotment from A. entitled to 
any other evidence of A.*s title than the award of 
the commissioners and proof of their authority to 
make it? IX. B. purchases from A. fifteen acres 
of land in a hamlet, A.*s title deeds disclose a clear 
sixty years' title to fifteen acres of land in that 
hamlet — Ought anything more to be done by B. 
before he can safely take a conveyance from A. and 
pay the purchase -money ? X. A., possessed of 
leaseholds for years, appoints B. and C. his exe- 
cutors ; B. proves the will ; C. renounces ; B.'s 
executor afterwards sells the leaseholds to D. — ^Is 
any evidence of the title subsequent to A.'8 death 
necessary beyond the probates of the wills of A. 
and B. ? XI. What is tbe precise effect of an asdgn- 
ment to a purchaser of a ^^ chose in action?'^ XH. 
In what circumstances can a purchaser enforce the 
specific performance of a contract not in writing for 
the purchase of land ? XIU. Define a remainder 
and a reversion respectively? XIY. State the 
date and some of the provisions of the act for pre- 
venticm of frauds and perjuries usually entitled the 
Statute of Frauds? XY. Give an instance of a case 
within the operation of the rule in Shelley's case? 

Equity and Fkactice of the Courts. 

I. What jurisdiction does the Court of Chancery 
exercise as regards the persons and property of 
infants ? 11. How can an infant sue in 'equity ? 
State what formalities are required previously to 
instituting a suit by an infant, and who is liable for 
the costs in the event of failure? III. State the 
different modes now in force of adducing evidence 
in a suit in Chancery with a view to the bearing of 
the cause, and what opportunities of cross-examina- 
tion are afforded to the opposite party ? lY. What 

ips can be taken to enforce an appearance in 
mcery by a defendant who cannot be regularly 
served with a subpoena to appear and answer? 
Y. What is the jurisdiction of the courts of 
equity in patent cases, and what is the relief 
usually prayed by a patentee whose rights have 
been infringed by piracy? YI. If A. contracts 
with B. for the purchase of a freehold estate, and 
afterwards revises to perform his contract, what 
remedies has B. in equity, and in what respect 
do they differ from those to be obtained at law? 
YII< What defects in a contract for sale of freehold 
land will induce a court of equity to refuse relief to 
a vendor? YIU. If two suits are instituted by 
different creditors for the administration of the 
estate of a deceased person, will both be allowed 
to proceed ? If not, what are the grounds on which 
the court will decide which of the two ought to go 
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On, and on what terms will the other be stayed? 
IX. How far is a decree made on the hearing of a 
cause binding, or how can it be made binding 
against a defendant who is abroad and does not 
appear? X.* State generally in what cases relief 
can be obtained by summons before a judge at 
chambers. XI. Specify the different modes in which 
a subpoena to appear and answer [abolished] may 
be served, so as to enable a suit to proceed. XII. 
State shortly to what cases the act of 19 & 20 Vic. 
c. 120, so far as it authorises the grant of leases of 
settled estates, is applicable, and what is the general 
nature of the relief it affords ? XUI. In what cases 
can a defendant in a suit in Chancery refuse to 
produce deeds, papers, or writings relating to the 
matters in question in the cause ? XIV. What 
ia the course of proceeding for transferring or paying 
trust funds into the Court of Chancery under 'the 
Trustees' Relief Act ? To what cases does it apply, 
and to whom must notice be given ? XV. What 
18 the course of proceeding, on the part of persons 
beneficially entitled to the funds referred to in the ■ 
last question, to enable them to get out the funds, 
and on whom must notice be served? 

Bank&ufigy and Pbacticb of the Courts. 

I. Describe the persons liable io the bankrupt 
laws. . n. How is an adjudication of bankruptcy 
obtained, and who is able to apply for it? III. 
What facts have to be proved' in order to obtain an 
adjudication of bankruptcy? IV. Is there any, and 
what, rule aa to the parties whose evidence or 
depositions are necessary to prove the several 
requisite fiusts? Y. If a creditor holds a security 
for his debt, in what, if any, cases must he relin- 
quish or surrender it, before being allowed to prove 
his debt? VI. What stamps and ofRce fees are 
payable in bankruptcy proceedings? VH. Before 
whom should ^affidavits sworn abroad, to be used 
in our Courts of Bankruptcy, be made ? VHI. Can 
debts owing by one partner alone be proved under 
A petition for adjudication against two partners, and 
what rights and powers will a creditor so proving 
obtain ? IX. In whom is now vested the power of 
granting a certificate of conformity? X. At what 
stage of the bankruptcy proceedings can a certificate 
of conformity be obtained? XL Is there any, 
and what, mode of arrangement or proceeding, 
without a bankruptcy, by which a trader can obtain 
a discharge from debts owing to dissentient cre- 
ditors? XII. Mention the principal statutes that 
have affected or altered the laws relating to bank- 
rupts during the last forty years, and the general 
effect of each, and also the principal statutes now 
in force relating to bankrupts ? XIII. Mention the 
statute and sections of it relating to private arrange- 



ments between traders and creditors ? XIV. How 
does a joint stock company become liable to be 
proceeded against as bankrupts, and under what 
statutes? XV. What, if any, peculiar conse- 
quences ensue to a member of the House of Commons 
who is declared bankrupt, and in what cases, or at 
what time, and under what statutes ? 

Cbimikal Law and PROCssDiNas before. 

Magistrates. 

I. Define embezzlement, and state in what respect 
it differs from larceny properly so called. II. Must 
the object for which a conspiracy was entered into 
be effected before an indictment for conspiracy can 
be sustained? IH. Is an attempt to commit a 
statutable felony an offence, and of what character ? 
IV. What is simony, and what are its consequences 
as respects the patron and clerk? V. Is a con- 
stable justified in arresting a person without a 
warrant, whom he reasonably suspects to have 
committed a felony? VI. In what way or waya 
can the iA validity of an indictment be taken advan- 
tage of, and before what court ? VH.- Enumerate 
some of the offences declared by the Bankrupt Law 
Consolidation Act, 1849, and the punishments 
awarded to them. VHI. Is there any general 
appeal from the decisions of justices in petty sessions, 
in anyt and what cases? IX. State some of the 
offences over which Courts of Quarter Sessions have 
and have not jurisdiction? X. Can depositions 
in a criminal case, taken before magistrates, be 
used in evidence on the trial of the prisoner, under 
any, and what circumstances? XI. If a trustee 
fraudulently appropriates trust moneys, is he crimi- 
nally responsible, and if so, at common law or by 
statute ? XH. If a man draws a bill of exchange 
on a fictitious person, and accepts the bill in the 
name of such person, is that an offence, and if so, 
of what character? XIII. State the difference 
between the offence of stealing, and that of obtaining 
goods or money by false pretences, XIV. If a man 
publishes a libel, state the different modes of pro- 
ceeding against him by the party libelled ? XV. 
Under what circumstances are criminal informations 
granted, and by what court, and what advantage, - 
if any, has this proceeding over that by indictment ? 



EXAMINATION ANSWEEIS. 
{Hilary Term, 1868.) 



. CoBfMOU Law (ante, p. 309). 

I. Steps in a contested action. — The following are 

the proceedmgs of a plaintiff in a defended cause, 

assuming it not to be commenced under tlie Bills of 

Exchange Summary Bemedy Act; the plaintiff 
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issues the writ of summons, indorses it properly, and 
causes d'efendant to be served therewith, or if not 
served, applies for an order to proceed as. if service 
had been effected ; on the defendant's appearing, the 
phnntifF declares and delivers particulars of his 
demand if the writ was not specially indorsed ; on 
the defendant pleading, the plaintiff replies; delivers 
an issue with notice of trial ; notices to admit and 
produce ' documentary evidence ; the nisi prius 
record and entry of cause for trial ; subpoenas for 
witnesses and serving them ; obtaining special jury 
and view, if necessary ; the trial ; moving afterwards 
for nonsuit, or new trial ; signing judgment, taxing 
costs and issuing execution. There may also be an 
arrest of the defendant if he be about to leave the 
country, which will bring with it the subject of 
bail, as -well putting in as- justifying. Literroga* 
tories for the examination of either party to the 
action may be delivered and must be answered 
irithin ten days by affidavit. So either party io 
the suit may obtain an order for the inspection of 
documents in the possession of the other party. 
And an injunction may be applied for in proper 
cases. 

n. Secoiidary evidence, — There are no degrees 
of secondary evidence : an ordinary copy, or even 
oral evidence of the contents of a deed may be 
relied on though the party have an attested copy 
in his possession (First Book, 273 ; 1 L. C. 828 ; 
Doe V. Ross, 4 Jur. 821). 

m. Entries of deceased person, — ^Where entries 
are made by a disinterested person in the course of 
discharging a professional or official duty, they are 
in general admissible in evidence after the death of 
the party inaking them. This principle extends to 
contemporaneous entries by a deceased shopman, 
clerk, or servant, in his employ er*s books in ^e 
ordinary course of business, such as of the delivery 
of goods, of the service of notices, &c. (Doe v. 
Turford, 8 B. and Adol. 890 ; Fumess v. Cope, 5 
Bing. 114; see Chambers v. Bernasconi, 1 C. l&f. 
and R. 868). 

lY. Set off. — ^In order to b^ set off, there must be 
mutual debts between the parties, or if either party 
sue or be sued as representative between the testator 
or intestate and the other party. The debt to be 
set off must be a liquidated one (see 1 Law Cliron. 
28, 802 ; 8 Id. 228 ; Mardale v. Thelluson, 28 Law 
Tim. Rep. 160 ; Blakesley v. Smallwood, 15 L. J. 
Q. B. Ill ; Gordon v. Ellis, 15 Id: o\ P. 178 ; Key, 
Exam. Com. L. 110 — 112). 

V. Money paid into courts CMfo.— Where the 
plaintiff takes out of court a particular sum paid 
in by the defendant, and proceeds to recover more 
but fiuls, he will be entitled to the co^ts of the 
cause in respect of the part of his claim for which 



the money was paid in, up.to the time of its bdng 
paid in, but the successfbl defendant will be entitled 
to the costs of the-cause in respect of his defence 
commencing with "Instructions for Flea" (E. G. 
Hil. Term, l&5a, pi. 12). 

VI. Notice to odmtf.— Besides seeking for the 
production of any documents in the possession of 
his opponent, or giving a notice to produce, aa 
attorney shouldf ^ith respect to documents in his 
possession, or that of his cHent, or of a third party, 
give the opposite attorney notice to admit the docn^ 
ments, and calling on him to admit or refiise to 
admit them on the trial. If this be omitted^ the 
party for whom the attorney acts will not be allowed 
the costs of proof, unless the giving the notice would 
have cost more than the adducing of the evidence 
(R. G. H. T. 1853, pi. 29, 80 ; Key, Exam. Com. 
L. 118 ; First Book, 272, 278). 

YII. Issues.— Issae is the end of the pleadings; 
for when the pleadings are brought to a point which 
is affirmed on the one side and denied on the other, 
the parties are said to be at issue. An issue must« 
therefore, consbt of as affirmative and a negative, 
upon which a trial may be had, and the eourt give 
judgment. Issues a>e of two kinds : upon matter 
of law, or upon matter of fbct. An issue joined 
upon matter of law is to be determined by the 
judges; and this is called a demurrer. Issues of 
fact are tried by a jury, except where, by the C. L 
P. Act, 1854, s. 1, the parties to the cause agree to 
have them tried by the coun or any judge thereof 
(1 L. C. 157, 828). It may be added, that by 
the C. L. P. Act, 1852, ss. 42—48, questions of fact 
and of law may be raised and determined wi&oat 
pleadings (1 L. C. 818, 828 ; 1 Jur. N. S. 49). 

ym. NotguiUy. — ^In actions of tort, the plea of 
not guilty operates as a denial only of the breadi 
of duty or wrongftd act allq^d to have been com- 
mitted by the defendant (Plead., Rules, HiL Term„ 
1853, pi. 16). 

IX. Surmving executor dying intestate., — ^Where a 
surviving executor dies intestate, the administrator 
of the latter does not represent the original testator, 
and cannot therefore sue for outstanding debts of 
the original testator; there must be an admimstra- 
tion de bonis non (1 L. C. 105 ; ToUer, 68, 118, 
4th ed.). 

X. Lien — Statute of XimttofiMu.*— The statutes of 
limitation as to personal actions ^unlike those relating 
to real property) do not extinguish the right, but 
only bar the remedy. It follows i^oin this rule, 
that a'party hating a lien' on goods or title deeds aa 
a. security for a debt does not lose his lien by reason 
of the statute of limitations having run against tiie 
debt. It is true the party cannot actively recover the 
money, but there is nothing to prevent his obtaining 
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payment through the medium of his lien (see 
Higgins Y. Scott, 2 Barn, and Adol. 413). 

XI. Wives deserted bjf htubands,—Bj the 20 & 21 
Vic. c. 85, a wife deserted by her husband may 
apply in London to a police-magistrate, or in the 
country to justices in petty sessions, for protection ; 
and after she has proved die fact of desertion with- 
out reasonable cause, and also that she is maintaining 
herself by her own industry or property, she may 
obtain an order by wluch her earnings and property, 
acquired since the desertion began, will be protected 
from her husband, and all creditors and other, 
persons claiming under him. If the husband, or any 
person claiming under him, in defiance of such an 
order, seizes on any portion of the property secured . 
by it, the wrongdoer will be liaUe, not only to 
restore the specific property, but also to pay double 
the Talue by way pf damages. The husband, or any 
person claiming 'under him, may, however, apply to 
the eomtiy or to the magistrate or justices by whom the 
order was made, to discharge it ; but wMlst it is in 
force the wife is to be exactly in the same position 
with regard to property as if she had obtained a 
judicial separation. 

Xn. Om^Mleory referencee-^Attesting mtnenea-r- 
Infunetums.-^By ttie C. L. P. Act, 1864, ss. 3—17, 
power is given to the conrt, or a judge, before trial 
— on being satisfied that the matter in dispute con- 
aista wholly of accounts — either to decide the matter 
summarily, or to re£sr it to arbitration, reserviag any 
special point of law or question of fact for the court 
or a jury ; and, generally, powers are given to arbi- 
trators to state a special case. The presiding judge 
at the trial of any case involving matters of account 
may refer the same to an arbitrator, an officer of the 
court, or a county eourt judge (First Book, 287 ; 
<uUe^ pp. 27, 93). By s. 26 of the act, it is not 
ncccfl s a ry to prove by the attesting witnesses any 
document to the validity of which attestation is not 
requisite ; where the document requires witnesses, 
they must be called, or their absence accounted for 
(Boden v. B.^ 4 Q. B. B. 626; 1 L. C. 168, 463 ; 
First Book, 272). By the C. L. P. Act, 1864, ss. 
79—82, in eases of breach of contract or other in- 
jury, where an action is pending, the plaintiff may 
dahn a writ of ii^uncdon against the repetition or 
continuance of such breach of contract, or other in- 
jury, or the committal of any breach of contract or 
injury of a like kind arising out of the same contract, 
or relating to the same property or right. On the 
writ and copy a notice is indorsed that, in default of 
appearance, the plaintiff may, besides proceeding to 
judgment and execution for damages and costs, apply 
for and obtain such injunction. The writ maybe 
applied for at any stage of the cause at which it 
becomes necessary. An action may be brought 



solely for an injunction, as well as be joined with a 
claim for' damages or other redress (1 L. C. 162). 

Xm. Statute of frauds, — ^In cases within the 4th 
section of the Statute of Frauds (except as to gua- 
rantees), the coi^sideration must appear on the face 
of the agreement : not, indeed, in express terms, for 
it is sufficient if the agreement is so firamed that it 
may be inferred from it that the consideration alleged 
by the party setting it up was the consideration upon 
which it was given (Sdw. N. P. 846, 11th edit.; 
Walford, 1441 ; Baikes v. Todd, 8 Ad. and El, 846). 
By the 19 & 20 Vic. e. 97, s. 3, no consideration 
need be stated on the face of a guarantee (3 L. 
C. 88, 129, 210, 212). 

XIV. Pleas, leave,— By the C. L. P. Act, 1862, 
s. 84, a defendant may plead the following pleas 
together, as of course, and without leave: non as- 
sum/wtt, or nunquam indebitattis, tender as to part, 
Statute of Limitations, set-off, bankruptcy of defen- 
dant, discharge under Insolvent Act, plene adminis" 
travii, plene adminislravU prater, infancy, coverture, 
payment, accord and satisfaction, release, not guilty; 
denial that the proper^, an ii\jury to which is com- 
plained of, is the plaintiff^B ; leave and license, son 
assault demesne (Williams* Plead. 126, 127). 

XV. Short notice o/tnaL'-By B. G. H. T., 1863, 
pi. 36, the expression ** short notice of trial *' is, in 
all cases, to be taken to mean font days. 

CoinrrrAHGiMa (ante, p. 310). 

L Tenancy in- fee simple, — ^According to Littleton 
(s. 1), tenant in fee sibaple is he who hsUh lands or 
tenements to hold to him and his heirs fbr ever. 

IL Chattel' real,— An estate in lands which is 
limited to a certain number of years, or other deter- 
minate time not amounting to a freehold, is a chattel 
real (Burt pL 18). 

nL Estates taU, general, tail male, and special taU 
male, — ^The following is a limitation in tail general : 
to A. and the heirs of his body begotten ; tail male, 
to A. and the h^rs male of his body begotten; 
special tail male, to A; and the heirs male of his 
body on Mary his now wife to beb^otten (2 Bl. 
Com. 113; Burt Comp. 244; Doe v. Angell, 10 
Jur. 70fib 709; Key, Conyeyanc 31, 32). 

IV. Covenants, sale, mortgage, — ^In the case of a 
sale in fee. simple, the vendor covenants for title as 
against his own acts, and if his title is derived . 
through a testator, settlor or ancestor, against their 
acts; whilst a mortgagor covenants absolutely for 
title (6 Jarm. Conv. by Sweet, 646, 666 ; Sudg. 
Venid. eh. 9, s. 4 ; Key, Conv. 78, 166). 

V. Execution qf wiU,—The requisites to the due 
execution of a will (except as to the wills of soldiers 
and mariners on service relating to pcrisonalty (2 
Law Stud. Mag. N. S. 48) are prescribed by sec. 9 
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of the 7 WiU. 4, and 1 Vic. c. 26, and the 15 & 16 
Vic. c 24-~namel7, that the xnH must be in writing, 
and be signed at or near the foot or end thereof (see 
1 Chron. p. 266 ; Re Rait, 14 Jur. 627), by the 
testator, or by some other person ii^ his presence and 
by his direction ; and such signature must be madie 
or acknowledged ])j the testator, in the presence of 
two or more witnesses present at the same time ; and 
such witnesses must attest and subscribe (and not 
formally acknowledge a previous signature, 13 Jur. 
712) the will in the presence of the testator (and it 
is prudent that they should do so in each others* 
presence), but no form of attestation is necessary, 
though it is usual for probate purposes to have one 
stating that all the requisites of the statute hare been 
complied with (1 Steph. Com. 553, 554, 1st edit. ; 
p. 569, 2M edit. ; 27 Law Mag. 306— -309). 

yi. Legacy to charity, — ^Where a testator entitled 
to real and personal estate desires to leave a legacy 
to an hospital or other charitable institution, he should 
direct the legacy to be paid out of his pure personal 
estate (Robinson v. Gkldart, 3 Mac. and G. 735; 
l^idor's R. Prop. 237 ; 1 L. C. 261, 262). 

YU. Appointment to uses.— On an appointment of 
lands, under a power, to B., to the use <^ C. in 
trust for D., B. has the l^al estate and D. the 
beneficial interest : the appointment being the mere 
limitation of a use cannot be executed by the statute, 
as that would be to allow a use upon a use (Key, 
Conv. pp. 123, 124 ; Hay. Conv. 37, 53, 74, 5th 
edit.). 

VIIL Allotment under Inclosure Act — Tide, — ^Wc 
do not perceive anything in the acta relating to the 
inclosure of common field lands to take the case out 
ef the ordinary rule, and, therefore, the allottee, 
in the absence of a stipulation to the contrary, must 
abstract and verify a full title of sixty years,, though 
much beyond the date of the award, the rule being 
that upon the sale of lands allotted under an 
Inclosure Act, the abstract down to the award .must 
be that of the title to the lands in respect of which the 
allotment was made (Sugd. Vend. 439, 11th edit ; 
King V. Moody, 2 Sim. and Stu. 572 ; Mayor v. 
Ward, 5 Hare, 604 ; 3 David. Conv. 58, 1st edit, ; 
Dart, 104, 188, Srd edit.). 

IX. Identity of lands purchased. — Before the pur- 
chaser accepts a conveyance and pays his purchase 
money, he ought to require evidence that the fifteen 
acres of land to which a title is shown are the same 
as those he contracted to purchase. 

X. Renouncing executor^ and death teetate o/ sur- 
vivor. — Supposing this case not to be ^fiTected by the 
20 & 21 Vic. c. 77, s. 79, it would be necessi^ to 
ascertain that C, the renouncing executor, did not 
survive B., the provmg executor ; for if be did, the 
executor of B. would not represent the original 



testator (Re Collett, 3 Jur. N. S. 72 ; 3 L. C. 804). 
We find on referring back to pp. 11, 66, that we 
made a mistake in answering this question, and most 
unaccountably persisted in it when our attention 
waa called thereto by a correspondent, but the resl 
fact is that we misunderstood the question, as will be 
seen by the authorities quoted at p. 67, which con- 
firm our correspondent, to whom we owe an apology. 
We are surprised no others of our intelligent readers 
drew attention to the subject. The 20 & 21 Tic. 
c. 77 (the Probate Court Act) enacts (s. 79) that it 
any person, after the commencement ef tht act^ 
renounces probate of the wffl of which he is executor, 
his rights in respect of the executorship shall wholly 
cease, and the representation to the deceased and the 
administration of his efifects shall go, devolve, and 
be committed as if sueh person had not been 
appointed executor (First Book, 229). 

XX. Assignment of chose in action. — ^An assignment 
of a chose in action passes nothing at law, but in 
equity it is effectual, so as to gpve all the rights of 
the assignor to the assignee, making the trustee or 
debtor of the former to be the trustee or debtor of 
the latter : as between the parties the transaction is 
complete by the mere assignment, but aa. to third 
persons purchasing for value without notice, it is the 
notice to the trustee^or debtor which completes the 
transaction and gives priority (Beavan v. Oxford, 
2 Jut. N. S. 121 ; 5 Week. Rep. 275 ; 3 L. C. 141, 
explaining the case of Watts v. Porter ; 1 L. C. 98 ; 
2 Id. 75—78. 

Xn. Specific performance^ no wrijUng. — Specific 
performance of an unwritten contract for the pur- 
chase of land, where the defendant has taken 
possession of the land under the terms of the agree- 
ment will be enforced, this amounting to part per- 
formance. So also where the defendant by his 
answer admits a binding contract and does not claim 
the benefit^ of the Statute of Frauds (1 L. C. 438, 
439 ; Dart, 656, 662, 3rd edit. ; Dale v. Hamil- 
ton, 5 Ha. 381 ; Ridgway v. Wharton, 3 De G. M. 
and G. 677). 

Xin. Remainder and reversion. — ^A remainder 
is an estate limited to commence after the determina- 
tion of a particular estate, previously limited by the 
B^une deed or instrument out of the same subject 
of property \ or, as Lord Coke defines a remainder, 
it is ^^ a remnant of an estate in lands or tenements 
expectant on a particular estate, created together 
with the same at one time" (1 Inst. 143). 
In defining a remainder^ Noy, in his M a xim s, 
describes it to be ^* the residue of an estate at the 
time appointed over, and that must he grounded on 
some jMurticular estate." And it should seem, a 
remainder may be limited by one of two deeds 
mode at the same time, and operating as part of the 
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same assurance (see fiirther, Burton's Comp. pi. 21). 
For the information of students it may be remarked 
that the word ^' remainder *' is not a term of art — t.e., 
the use of it is not at all necessary, nor, indeed, 
usually employed in the creation of an estate. An 
estate in rerersion is where any estate is derived by 
grant or otherwise, ot^t of a larger one, leaying in 
the original owner an ulterior estate immediately 
expectant on that which is so derived; the latter 
interest is called the particular estate (as being only 
a small part or particular of the original one), and 
the ulterior interest, the reversion. Thus, upon Uie 
ereation by the owner of the fee, of any estate in. 
tail, for life, or for years, the residue undisposed of 
is described as tiie reversion expectant upon the 
particular estate in tail, for life, or years so created 
(Burton's Comp. pi. 28, 29, 80). 

XIV. StatuU of Frauds.— The Stetute of Frauds 
was passed in th^ twenty-ninth year of Charles IL 
It provides tha€ no verbal promise shall be sufficient 
to ground an action upon, — 1, where a personal 
representative contracts to answer damages out of 
his own estate ; 2, where a person guarantees the 
debtf &c., of another ; an agreement in consideration 
of marriage ; contracts for the sale of any interest 
in lands and leases for the term of more than three 
years from the making (which latter must, by the 
8 & 9 Vic. c. 106, be by deed) ; an agreement not 
to be performed within a year (First Book, 206 ; 8 
L. C. 46, 90 ; Dobson v. C, 5 W. R. 612). 

XV. Rule in' Shelley' 8 case, — An estate is limited 
to A. for life, remainder to his heirs (or heirs of the 
body) ; the remainder, by the rule in Shelley's case, 
is executed in A., and his heirs take by descent and 
not by purchase (Feame, 28—208; 1 Frest. Est. 
268 — 418 ; Watk. Conv. by White, 106—110 ; Key, 
Conv. 26 ; 8 L. C. 10 ; First Book, 150). 

BQUITT (anU^ p. 310). 

L Infants, protection of. — Where iniknta have 
property within the jtirisdiction of a court of equity, 
the court, on a bill being filed for their control and 
protection, make them wards of court, whereby an 
infant is placed under the more immediate protection 
of the court, which then takes the direction of his 
estate, and appoints a guardian for his person only. 
Practically the court acts only where the infant 
has property, but the Lord ChanceUor has said that 
the cases in which the Court of Chancery interferes 
on behalf of infants are not confined to those in 
which there is property (Re Spence, 2 Phill. 247 ; 
8. 0. 11 Jur. 899 ; 16 Law Journ. N. S. Cbanc. 
809 ; 2 Fonbl. Treat. £q. b. 2, pt. 2, c. 2, s. 1 ; 2 
Steph. Com. 842, Ist edit. ; p. 290, 2nd edit. ; 1 
Hamm. £q. Dig. 682; Frinc. Eq. 391). 

II. Infant suing. — An infant sues in equity by his 



next friend. The next friend must sign a written 
authority to the solicitor for using his name,''^which 
must be filed with the bill (15 & 16 Vic. c. 86, s. 
l—S ; 2 L. C. 845, 878). The next friend is liable 
for the costs of the suit. 

in. Evidence. — The parties to a suit may file 
affidavits or examine witnesses orally, or may take 
both courses (Order of 18th Jan. 1855 ; 1 L.' C. 
887, 838 ; 2 Id. 196). A person who is an;^affidavit 
witness may be cross-examined within one month 
after the dosing of the evidence ; whilst ^witnesses 
orally examined must be cross-examined within that 
period (5th Ord. of 18 Jan. 1855 ; 1 L. C. 887 ; 
First Book, 287, 288 ; 15 & 16 ,Vic. c. 86, s. 88 ; 
Evans v. Coventry, 27 Law Tim. Rep. 89 ; Clarke 
V. Lawe, 2 Jur. N. S. 228 ; 2 L. C. 872). 

IV. Non-appearance by defendant. — ^^a defendant 
cannot be served with a copy of the bill (the sub- 
poena is abolished) tiie plaintiff either applies to the 
court to direct substituted service, or to treat him as 
having absconded to avoid process : in the latter 
case the court orders the defendant to appear at a 
certain dity, a copy of which order is inserted in the 
London Gazette^ and then, if the defendant does not 
appear, the court may direct an appearance to be 
entered for the defendant, and the bill, in default of 
answer, may be taken pro confesso (First Book, 284 ; 
81st and 79tb Ord. May, 1845 ; 1 L. C. 92, 807 ; 8 Id. 
128 ; Reed v. B., 5 Week. Rep. 793). 

V. Patents^ protection^ ffc. — ^In patent cases, courts 
of equity interpose to prevent an infrmgement of 
the patentee's rights where the patent has been 
established at law, or is not disputed; and even 
where it has not been established at law, they will 
in many cases direct the defendant to keep an 
account of his profits pending the proceedings at 
law (Lester v. Eastwood, 26 Law Tim. Rep. 4 ; 2 
L. C. 159, 282 ; 1 Id. 186). ARer the right is deter- 
mined or the patent is submitted to, a court of equity 
will grant an ii\junction, and as consequent thereon, 
an account of the profits made by the defendant 
(Smith V. London, &c., Co., 23 L. J. Ch. 562 ; 2 L. C. 
232). The bill of the patentee usually prays for 
both an injunction and an account of the profits. 

VI. Contract — Specific performance. — Where a 
purchaser pf real estate refuses to perform his con- 
tract, the vendor may take proceedings in equity to 
compel him to specifically perform his agreement by 
completing the purchase. At law the vendor could' 
obtain damages only (Benson v. P., 2 Jur. N. S. 
425 ; First Book, 258, 281 ; 1 L. C. 317 ; Burt. 
Comp. pi. 1582). 

VII. Specific performance refused, — Specific per- 
formance of a contract for sale will be refused where 
there is a personal incapacity to contract on the pait 
of the defendant ; where the contract has been 
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entered into for an illegal purpose ; where the agree^ 
ment heing hy an agent omits the tisaal and proper 
itipnlations in favour of the principal ; where the 
contract has heen procured to be entered into hj 
fVaud, duress, surprise, misrepresentation, conceal- 
ment, or even a common mistake ( where the whole 
material parts of the contract cannot be carried into 
execution (8 L. C. 43, 121) ; where the terms are 
doubtful, or the purchaser has been deceived in any 
material respects (see Dart, Ch. 18, ss. 8, 9, 
8rd edit.). ' 

Vin.; — TuH> adndnistraticn tuitu, — Where two 
administration suits are instituted by different cre- 
ditors, both will be allowed to proceed until one 
obtains a decree, and then on application of the 
defendant in that suit the court will stay the pro- 
ceedings in the other suit;, if the suits are in 
different courts, a transfer of the suit to be stayed 
should be obtained (Duffort v. A., 6 W. R. 241 ; 8 
L. C. 297). It must be shown that all the relief 
claimed in the second suit can be obtained under 
the decree in the first ; and in general the plaintiff 
•in the second suit is entitled to his costs np to 
notice of the decree in the other suit 

IX. Decree^ binding — Non-appearing defendant 
abroad, — Where a decree is made in a cause in which 
a defendant who is abroad has not appeared, an 
office copy of it should be served on the defendant 
or his solicitor, and if the decree be not absolute, a 
notice should be served therewith to the effect that 
if the defendant wishes to set aside the decree, 
application must be made to the court within a limited 
time. K the decree and notice be served, the decree 
will be absolute after the time mentioned in the 
order, if the defendant does not set aside the decree; 
if not servedj it will be absolute within three years 
(Orders, 1845, pi. 68, 81—90). 

X. ^S^fNiiums at chambers, — Relief may be obtained 
by summons at chambers in administration cases. 
Thus creditors, or legatees, or next of kin may 
proceed by smnmons against the executors or 
administrators of the estate of a deceased person in 
respect of personal estate only, and so may 
creditors only against the real estate of the deceased 
(15 & 16 Vic. c. 86, ss. 45, 47 ; 1 L. C. 54, 262, 
408 ; First Book, 288). 

XI. Service of Wt.-^X bill may be served by 
delivering a copy to the defendant, or leaving it at 
his dwelling-house with a servant there (Pycroft 
V. Williams, 5 Week. Rep. 464 ; 8 X. C. 899^ 
So the court on application may direct substituted 
service in such manner and in such cases as it shall 
think proper (15 & 16 Vic. c. 86, s. 5 ; Hope v. 
Hope, ' 28 Law Tim. Rep. 198 ; Bone v. Angier, 4 
Week. Rep. 609 ; Steele v. Gordon, 24 Law Tun. 
Rep. 207; 1 L. C. 92, 307^ 8 Id. 128rReedv. 



Barton, 5 W. R. 798). Where the defendaat is 
ahroady the court may order service out of the 
jurisdiction (88rd Order of May, 1845). 

Xn. SetOed Estates ulct— The 19 & 20 Yic 
c. 120, has for its object the empowering the Court 
of Chanceiy to authorise leases and sales of settled 
estates, where such leases and sales shall be deemed 
in the words of the preamble proper and consistent 
with a due regard for the interests of all "parties 
entitled under the settlement (which includes a will, 
or other instrument by virtue of which any here- 
ditaments are limitied in trust bjf^way of succession), 
and also to enable persons in possession of land for 
certain limited interests to grant agricultural or 
occupation leases thereof, at rack-rent, for a reason- 
able period. The following conditions are to be 
observed in the execution of the act, with regard to 
granting leases of settled estates : — Fvrstf the lease 
must be made to take effect in possession at <» 
within one year after the making, and be for a tenn 
of years not exceeding for an agricultural or oecnpar 
tion lease twenty-one years, for a mining lease, 
or a lease of water, water mills, wayleaves, water- 
leaves, or other rights or easements, forty yean, 
and for a building lease ninety-nine years, or 
where the court is satisfied that it is the usual 
custom of the district and beneficial to the inherit- 
ance to grant building leases fpr longer terms, then 
for such term as the court shall direct. S^oondbii 
oh every such lease must be reserved the best renti 
or reservation in the nature of rent, either uniform 
or not, that can be reasonably obtained, payable half- 
yearly or oftener, without taking any fine or other 
benefit in the nature of a fine. Thirdly^ where the 
lease is of any earth, coal, stone, or mineral, a certain 
portion of the whole rent or payment reserved must 
be firom time to time set aside and invested as here- 
inafter mentioned — ^namely, when and so long as the 
person for the time being entitled to the receipt of 
such rent is a person who by reason of his estate, or 
by virtue of any dedaratioa in the settlement, is 
entitled to work such earth, coal, stone, or mineral 
for his own benefit, one-fourth part of such rent, 
and otherwise three-fourth parta thereof; and in 
every such lease sufficient provision must be made 
to insure such application of the aforesaid portion of 
the rent, by. the appointment of trustees or other- 
wise. Fourthly^ no such lease is to aathorise the 
felling of any trees, except so for as necessary for the 
purpose of clearing the ground for any buildings, 
excavations, or other works authorised by the lease. 
Fifthly, every such lease must be by deed, and the 
lessee must execute a counterpart; and every such 
lease must contain a condition for re-entry on non- 
payment of the rent for a period not less than 
twenty-eight dsyn after it becomes due. The leases 
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11117 ^ Teqvred to obtttain nich special oovenants 
is tbe toon shall deem eipadient (sec. 8). The 
court may itself determine the form of particiilar 
leases, or Test the power in trustees (sec. 7). 
Tenants for life maj grant leases for twenty-one 
years, jMroyideA the best rent be reserved that can 
reasonably be obtained without fine or other benefit 
in the nature of a fine (see. 82), which are to be 
TaUd against the persons mentioned in sec 88. 

Xni. ProdMctUm of papers net (itreoee</.— Produc- 
tion of documents will not be ordered where — 1, 
they are priyilq|;ed communications ; 2, where they 
are the defendant's title deeds, and relate exclusively 
to his title, and not to the plaintiff's case ; 8, where 
the defendant has not the sole and uncontrolled right 
over the documents, but some other person, not a 
party to the suit, has an interest therein (Taylor y. 
Buadell, Cr. and Ph. Ill ; Wroughton y. Barclay, 
11 Jur. 274 1 Bolton y. Xiverpool, 1 My. and Ke. 
88"; Combe v. Ikmdon, 6 Jur. 571 ; Peile y. Stod- 
dait, 18 Jur. 225, 878 ; Slight y. Robinson, 18 L. 
J. Ch. 425). 

XIV. Tnuteei paying trust moneys into court. — On 
paying trust money, or transferring trust stock into 
court, the trustees make and file an affidavit stating 
the facts, and after the payment or transfer, they 
^ve notiice to the parties mentioned in the affidavit 
as being the persons interested in, or entitled to, the 
trust money or stock (2 L. C. 161, 800, 878 ; 8 Id. 
184, 286, 817 ; 12 Jur. pt 2, pp. 241, 249, 845 ; 
Key Exam. Equity, 68, 69). 

XV. Oetting trust moneys^ jr., out of court — ^In 
ord^ to obtain payment of trust moneys which have 
been paid into court, the cestui que trusts, if the 
amount be under £300, may apply at chambers, but 
if above that amount, they must apply to the court 
by petition. In either case the trustees must be 
served with notice of the application. No bill can, 
without leave, be filed, in respect of the fund paid 
in, or transferred (Groode v. West, 15 Jur. 1025 ; 14 
Jur. 52 ; Key Equity, 69 ; Ord. 12th Koy., 1856, pi. 
8; 8L. C. 170). 

Bakkruftct (ante, p. 811). 

L Traders. — ^The persons liable to the bankrupt 
laws are traders, and the Bankruptcy Consolidation 
Act, 1849, contains an enumeration of several trades 
(see 1 L. C. 140). In addition, the statute contains 
a g^eral description of a trader, as a person *^ seek- 
ing his living by buying and selling,** or ^* using the 
trade of merchandise, by way of bargaining, ex- 
change, bartering, commission, consignment, or 
otherwise, in gross or by retail " (Key, Bankr. 12 ; 
1 L. C. 140—145 ; Henley's Bankr. 3, 3rd edit. ; Exp. 
Lavender, 4 D. and C. 484). 

n. Adjudication, how obtained. — An acyudication 



may be obtained hy the trader himself, if be can 
show £15Q assets, or by a creditor to the amount of 
£60 (1 L. C. 262, 284—289 ; First Bock, 217). In 
either case a petition for acyudication is presented, 
duly verified, to the proper court, and on due proof^ 
in the case of a creditor petitioning, of his debt, the 
tradmg, and an act of bankruptcy, an adjudication is . 
made (12 &; 13 Tic. c. 106, s. 101). 

IIL Proofs to obtain adjudication. — ^In the case of 
a creditor petitioning for acyudication, there must be 
proof of the debt of the petitioning creditor, or other 
creditor prosecuting the petition, of the trading, and 
of the act of bankruptcy (Key, Bankr. 47). Wit- 
nesses may be sunmioned to give evidence (12 & 18 
Vic. c. 106, s. 101). The petitioning creditor's debt 
is investigated, and all securities exhibited, together 
with a debtor and creditor account (Biile 11 of 
19th Oct., 1852. 

rV. Parties to prove (he facts. — In general the pe- 
titioning creditor attends and proves his debt, and 
the trading and act of bankruptcy are proved by 
witnesses; but by Rule 12. of 19th Oct., 1852, the 
personal attendance of the petitioning creditor, and 
of the witness or witnesses, to prove the trading and 
act of bankruptcy, upon the opening of the petition 
for adjudication, may be dispensed with, on special 
cause proved to the satisfaction of the court. 

V. Proof -^ Creditor holding sccurify. —YHiere a 
creditor holds a security given by the bankrupt alone 
for his debt, he nrast, before proving, give up such 
security (Henley^s Bankr. 104 et seq., 8rd e^t ; 
Key, Bankr. 104). If, howeyer, the creditor hold 
as a security fior his debt a mortgage or other se- 
curi^ of property not belonging to the bankrupt, 
and not given by him, the creditor may prove his 
debt without affiectmg such security. Thtf reason is, 
that having taken the precaution of reqiuring the 
security of a third person, he is not to be deprived 
of it by a petition against his debtor, and particu- 
larly as the creditors would not be benefited by his 
relinquishing his security. 

YI. Stamps and /«««.— This is a curious question 
for an articled clerk to be required to answer : the 
best memory will certainly have the best chance. 
There is payable, on every petition for acyudication 
or arrangement, &c., the sum of £10; on every 
declaration of insolvency, trader-debtor summons, 
and admianon or deposition by the trader-debtor^ 
2s. 6d. ; on every bond with sureties, 5s. ; on erery 
search (except for a sitting or meeting). Is.; on 
every allocatur for costs, a certain per centage ; on 
office copies, 1^. per folio of ninety words. The 
official assignee has to pay a certain per centage to- 
the credit of the abcount intituled ^^Thfi Chief 
I Registrar's Account ** (1 Law Chron. 188, 139). 
I Vn. Affidavits sworn abroad. — ^Affidavits made in 
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Scotland or Lreland should be sworn before a com- 
^ missioner for taking affidavits, or before a magistrate 
of the county,, city, town, or place where any such 
affidavit is taken, or elsewhere before a magistrate, 
and attested by a notary, or before a British 
minister, consul, or vice-consul (12 & 13 Vic. c. 106, 
8. 243 ; 1 L. C. 000 ; Exp. Bird, 22 L. J. Bankr. 4). 

Vni. Proof-^Partners, — ^Debts owing by one 
partner alone may be proved under a petition for 
abjudication against two partners, but only in the 
fint instance, as against the separate estate of the 
debtor, the rule being, that where partners become 
bankrupt, and there is separate as well as joint 
property, and also joint and separate creditors, 
distinct accounts are kept of the joint estates, and 
also of the separate estates ; and what is found to 
belong ta the separate estates, is appUed, in the first 
place, in or towards satisfaction of the debts of the 
respective separate creditors ; and in case there be 
any overplus of the j<unt estate, after all the joint 
creditors are paid and satisfied their whole demands, 
the shares of the bankrupts in such overplus are to 
be applied in or towards satisfaction of their separate 
creditors; in case there is any overplus of the 
aepaiute estates, after all the separate creditors shall 
be paid and satisfied their whole demands, the over- 
plus of such separate estates is to be carried to the 
account of the joint estate, and to be applied in or 
towards satisfaction of the joint debts (Mont, and 
Ayrt. Bankr. Pract. 318 ; Exp. Green, 1 Deac. and 
Chitty, 882; Exp. Bolton, Buck, 7; Henley's 
Bankr. 174, 8rd edit.). A separate creditor is not 
entitled to interest out of the surplus till the joint 
creditors are paid (Exp. Minchin, 2 Glyn and Jam. 
287 ; Archb..Bankr. 411, 8th edit.). 

IX. & X. Grant of certificate, — Before a bank- 
rupt applies for his certificate he must have passed 
his last examination (12 & 13 Vic c. 106, s. 198). 
The commissioner acting in the prosecution of the 
bankruptcy grants the certificate of conformity, but 
any creditor may be heard to oppose same on 
giving three clear days* notice of Ids intention to 
oppose. In order to obtain a certificate the court 
(commissioner) appoints a public sitting for the 
allowance thereof; an advertisement thereof is then 
inserted in the London Gazette^ and notice thereof 
given to the solicitor of the assignees, twenty-one 
days before the sitting. The assignees, or a creditor 
having given due notice, are then heard to oppose, 
and the court either grants, or refuses to grant, or 
suspends the certificate. The certificate, if granted, 
may be (1) one of 2i: first class^ which is granted where 
the bankruptcy has arisen from unavoidable losses 
and misfortunes, or (2) one of a second class — t. «., 
where the bankruptcy has not wholly arisen firom 
unavoidable losses and misfortunes, of (3) the 



certificate may be of a third class^ which is where the 
bankruptcy has not arisen [in any part] firom una^ 
voidable losses or misfortunes (see 12 & 13 Vic. c« 
106, s. 199, and Schedule Z.). 

XI. Arrangements, — ^A trader may obtain a dis- 
charge from his debts without bankru{^tcy, by peti- 
tioning for protection, or, as it is called, for arrange^ 
ment under the provisions of the Bankruptcy Con- 
solidation Act, or by arrangement by deed under the 
same act. In each case a large proportion of the 
creditors must assent, upon which the minority will 
be bound (1 L. C. p. 77). 

XII. Bankruptcy statutes, — Another test of a good 
memory. The principal statutes relating to bank- 
ruptcy during the last fifty years are the 6 Greo. 4, 
c. 16; 1 & 2 WilL4, c. 56; 3 & 4 Will. 4, c. 47; 
5 & 6 Will. 4, c. 29 ; 1 & 2 Vic. c. 110; 2 Vic. c. 11 ; 
2 & 3 Vict. c. 29 ; 5 & 6 Vic. c. 122 ; 7 & 8 Vic. 
c. 96 ; 8 & 9 Vic. c. 102 ; 8 &9 Vic. cc. 102 and 127. 
The several joint-stock acts relating to bankruptcy : 
10 & 11 Vic. c. 102; U & 12 Vic. c. 86; 14 & 15 
Vic. c. 62 ; 15 & 16 Vic. c. 77 ; 16 & 17 Vic. c. 81. 
The short particulars of these acts may be seen 

I L. C. 6—8. 

Xm. Statute for private arrangements. — This is 
another question for very good memories. The 
arrangements which take place under the control of 
the court are by virtue of the Bankruptcy Consolida- 
ti(m Act, 1849, ss. 211 — 223, and those by deed are 
by the same statute, sees. 224 — 229. 

XIV. Joint-stock companies, —^ In order to obtain 
an adjudication of bankruptcy against a joint-stock 
company, a creditor not having a judgment, &c., 
must (7 & 8 Vic. c. Ill, s. 7) file an affidavit of debt, 
of a proper amount, in a court of law, and sue out 
a writ of summons, which must be served on the 
chief clerk, &c., of the company. If the company 
do not, within one calendar month, pay, &c., such 
debt, or make it appear to a judge that it is their 
intention to defend the action upon the merits, and 
enter an appearance accordingly, the company will 
be deemed to have committed an act of bankruptcy 
(see Exp. Gillett, 28 Law Tim. Rep. 68, 63 ; 3 Law 
Chron. 187, 193, 254, 267, 333). By ss. 6 and 6, 
creditors having a judgment or decree, &c., may 
serve a fourteen days* notice requiring payment. S^ 
by s. 4, the company itself may resolve, that it is 
unable to meet its engagements, and .that ahaU be 
an act of bankruptcy. Now, however, the afifairs of 
joint-stock companies are usually wound up under 

II & 12 Vic. c. 45; 12 & 13 Vic c. 108; 19 & 20 
Vic. c. 47 ; and 20 & 21 Vic. c. 14. 

XV. Members of Parliament. — ^The consequences 
to a member of Parliament firom his being found 
bankrupt are, that he is incapable of sitting or voting 
for twelve months, unless the petition for adjudica- 
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tion be within that time superseded, or the debts 
paid in full ; if thi^ be not done after twelve months, 
the commissioners are to certify to the speaker, 
whereon the seat is vacated, and ^a new writ is to 
issue (52 Geo- ", c. 144, ss. 1 and 2 ; 2 Steph. Com. 
340, 2nd edit. ; Mont, and Ajrt. Bankr. Pr. 116, 
716, 2nd edit.). During the time of his pririlcge he 
is not liable to be arrested or imprisoned, except in 
cases made felony or misdemeanor. This is by sec. 
66 of the Consolidation Act, which enacts that if any 
trader, subject to the bankrupt laws, having privi- 
lege of Parliament, shall commit any act of bank« 
ruptcy, he may be dealt with under that act in like^ 
manner as any other trader, but he is not to be sub- 
ject to be arrested or imprisoned during the time of 
such privilege, except in cases made felonies or mts- 
demeanors by that act. This liability to arrest, in 
cases of misdem^^or, is new : the 6 Greo. 4, C. 16 
(now repealed)', only subjected a member of Par- 
liament trader to imprisonment in cases of felonies. 

Crimikai. Law (ante^ p. 811). 

L Embezzlement and larceny. — ^Embezzlement is 
where one in a public trust, or as a servant, receives 
and fraudulently appropriates money or goods re- 
ceived for public purposes or for his master, without 
the same having been in the possession of the party 
entitled thereto (Dickinson^s Quart. Sess. 261, 855, 
5th edit.). Embezzlements by persons employed by 
the party whom they defraud are distinguished from 
larceny properly so called (see definition, 14 Jur. 
Dig. 54), as being committed in respect of property 
which is not at the time in the actual or legal pos- 
session of the owner (Reg. v. Butler, 2 Car. and 
Eirw. 840 ; Reg. v. Aston, 2 Id. 418 ; Reg. v. Haw- 
kins, 14 Jur. 518). 

n. Conspiracy f effecting object. — ^An indictment for 
conspiracy may be supported, although the unlawful 
object for which it was entered into be not effected; 
for the offence is deemed to consist rather in the 
guilty combination or agreement, than in the act by 
which it is carried into effect (9 Co. Rep. 56 b ; Rex 
V. Best, Salkeld, 174; 4 Steph. Com. 294, 2nd 
edit.). It is, indeed, usual to set out the overt acts, 
t. e., those acts which may have been done by any 
one or more of the conspirators, in order to effect the 
common purposes of the conspiracy. But this is 
not essentially necessary (Rex v. Gill, 2 Bam. and 
Aid. 204 ; Rex v. Seward, 1 Ad. and Ell. 706 ; 5 
Qu. Ben. Rep. 49 ; Archb. Crim. Plead, and Evid. 
675, 10th edit.). 

m. Attempts to commit felony. — ^An attempt to 
commit a felony, if done under such circumstances, 
that, had the attempt succeeded, the defendant 
might have been convicted of the felony, is a mis- 



demeanour (9 Geo. 4, c. 81, s. 25 ; 14 & 15 Vic. c. 
100, s. 9 ; Key Exam. Crim. Law. 46). 

IV. Simony. — Simony is the corrupt presentation 
of any one to an ecclesiastical benefice, for money, 
gift, or reward (Cto. Eliz. 790). It was by the 
canon law a very grievous crime, but whether it 
was an offence punishable by the common law has 
been doubted (2 Bl. Com. 278 ; 5 Taunt. 745 ; 8 
Steph. Com. 70, 2nd edit.), and although the clerk 
who committed simony was always subject to 
ecclesiastical censures, these were not efficacious 
enough to repel the notorious practice of the thing ; 
particularly as they did not affect the simoniacal 
patron; so that several acts of Parliament have 
made the offence operate as a forfeiture of the right 
of presentation, which thereby is vested pro kdc vice 
in the crown (8 Steph. Com.' 120, Ist edit. ; p, 70, 
2nd edit. ; 1 L. C. 178). By 81 Eliz. c. 6, if any 
patron, for money, or any other corrupt considera- 
tion or promise, directly or indirectly given, shall 
present, admit, institute, induct, instal, or collate, 
any person to an ecclesiastical benefice or dignity, 
both the giver and the taker shall forfeit two years^ 
value of the benefice or dignity ; one moiety to the 
King, and the other to any one who will sue for the 
same : and the presentation of the clerk shall be 
void. A bond may be taken to secure the resigna- 
tion of a living in favour of any one person whom- 
soever, and in favour of any two persons, being the 
near relations of the patron (9 Geo. 4, c. 94 ; 8 Steph. 
Com. 121, 1st edit. ; p. 73, 2nd edit ; 1 L. C. 178. 

y. Arrest by constable on suspicion. — ^A constable 
is justified in arresting a person reasonably suspected 
of a felony, though not if of a mere misdemeanor, 
except it be in the night time, under the 2 & 8 Yic. 
c. 47, ss. 68—65 (Bowditch v. Balkin, 19 Law 
Joum. Ex. 887). 

VI. Objecting to validity of indictment. — Where an 
indictment is so defective that no judgment can be 
given upon it, even should the defendant be con- 
victed, it will be quashed. The application b made 
to the court where the bill is found, except in cases 
of indictments at the sessions, or in other inferior 
courts, in which cases the application is made to the 
Court of Queen*s Bench, the record being previously 
removed there by certiorari. The more usual course 
is to bring a writ of error (Archb. Crim. pi. 63 — 65, 
8th edit. ; 7 Term Rep. 873 ; 8 & 9 Vic. c. 68 ;' 
9 & 10 Vic. c. 24; 16 & 17 Vic. c. 32; 17 Jur. 
1097; Key, Exam. Crim. L. 116, 116). 

VII. Offences by bankrupt. — By the Bankruptcy 
Consolidation Act, 1849 (the 12 & 13 Vic. c. 106), 
s. 251, if a bankrupt wilfully fail to attend to pass 
his last examination on the day appointed, after 
notice to him and in the London Gazette, he will be 
guilty of a felony, and be liable to transportation for 
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life, or for such term, not less than seven years, as 
the court before which he shall be convicted shall 
adjudge, or will be liable to imprisonment, with or 
without hard labour, for any term not exceeding 
seven years (see as to penal servitude, anU^ p. 188). 
By 8. 252 of the Bankruptcy Consolidation Act, "if 
wy bankrupt shall, after an act of bankruptcy 
committed; or in' contemplation of bankruptcy, or 
with intent to defeat the object of the law relating 
to bankrupts, destroy, alter, mutilate or fidsify any 
of his books, papers, writings, or securities, or make 
or be privy to the making of any false or fraudulent 
entry in any book of account or other document, 
with intent to defraud his ' creditors, every such 
bankrupt shall be deemed guilty of a misdemeanor, 
and on conviction be liable to imprisonment for any 
term not . exceeding three years, with or without 
hard labour. ^^ By sec. 253, if any bankrupt shall 
within three months next preceding the filing of the 
petition for adjudication, under the false colour and 
pretence of carrying on business and dealing in the 
ordinary course of trade, obtain on credit from any 
other person any goods or chattels with intent to 
defraud the owner thereof, or if within such time or 
with such intent he knowingly remove, conceal, or 
dispose of any goods so obtained, every such bank- 
rupt is guilty of a misdemeanor, and may be impri- 
soned for not more than two years, with or without 
hard labour. 

VIII. Appeals from justtces.—Bj the 20 & 21 Vic. 
c. 43 (ante^ pp. 142, 144), it is provided (s. 2), that 
after the hearing and determination by a jqstice or 
justices of the peace of any information or complaint 
which he or they have power to determine in a sum- 
mary way by, any law now in force or hereafter to be 
made, either party to the proceeding before the said 
justice or justices may, if dissatisfied with the de- 
termination as being erroneous in point of law, apply 
in writing within Uiree days after the same to the 
said justice or justices to state and sign a case setting 
forth the facts and the grounds of such determina- 
tion, for the opinion thereon of one of the superior 
courts of law, to be named by the party applying ; 
and such party, who may be called " the appellant,'* 
shall, within three days after receiving such case, 
transmit the same to the court named in his applica- 
tion, first giving notice in writing of such appeal, 
with a copy of the case so stated and signed, to the 
other party to the proceeding in which the determi- 
nation was given, who may be called" the respon- 
dent." By s. 3, " the appellant, at the time of 
making such application, and before a case shall be 
stated and delivered to him by the justice or justices, 
shall in every instance enter into a recognisance 
before such justice or justices, or any one or more 
of them, or any other justice exercising'*the same 



jurisdiction with or without surety or sureties, and 
in such sum as to the said justice oi: justices shall 
seem meet, conditioned to prosecute without delay 
such appeal, and to submit to the judgment of the 
superior court, and pay such costs as ifay be awarded 
by the same ; and thereupon the appellant, if then 
in custody, shall be liberated upon the recognisanoc 
being further conditioned for his appearance before 
the same justice or justices, or if that be impnctie- 
able, before some other justice or justices exercising 
the same jurisdiction who shall be then sitting, 
within ten days after the judgment of the superioir 
court shall have been given, to abide such judg- 
ment, unless the determinstioa vppenleA against be 
reversed." 

IX. Quarter sessiom — JurwHcHon. — The quarter 
sessions had jurisdiction to try all felonies and all 
misdemeanors, except perjury and forgery, at the 
common law ; but in capital felonies it was not usual 
to proceed at the sessions. And now, by the 6 & 6 
Vic. c. 38, s. 31, neither the justices of the peace 
acting in and for any county, riding, &c, nor the 
recorder of any borough, shall at -any session of the 
peace, or at any adjournment thereof, try any per* 
son or persons for any treason, murder, or capital 
felony, or for any felony, which, when committed 
by a person not previously convict<^ of felony, is 
punishable by transportation beyond the seas for life, 
or for any of the following ofiences : — 1. Misprision 
of treason. 2. Offences against the Queeai^s title, 
&c., or against either House of Parlianoient. 3. 
Offences subject to the penalties of prgemunire. 4. 
Blasphemy, and offences against religion. 5. Ad- 
ministering or takiog unlawful oaths. 6. Perjury, 
or subornation of perjury. 7. Making, or suborning 
any other person to make, a false oath, affirmation, 
or declaration, punishable as perjuiy, or as a mis- 
demeanor. 8. Forgery. 9. Unlawfully and ma- 
liciously setting fire to crops of corn, grain, or pulse, 
or to any part of a wood, coppice, or plantation of 
trees, or to any heath, gorzc, furze, or fern. 10. 
Bigamy, and offences against the laws relating to 
marriage. 11. Abduction of women and girls. 12. 
Endeavouring to conceal the birth of a child. 18. 
Offences against any provision of the laws relating 
to bankrupts and insolvents. 14. Composing, 
printing, or publishing blasphemous, seditious, or 
defamatory libels. 15. Bribery. .16. Unlawftd 
combinations and conspiracies, except such over 
which such justice or recorder respectively have or 
has jurisdiction to try, when committed by one 
person. 17. Stealing, or fraudently taking, or in- 
juring, or destroying records or documents belong- 
ing to any court of law or equity, or relating to 
any proceeding therein. 18. Stealing, or firaudnlently 
destroying or concealing, any wills or testamentvy 
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papers, or any document or written instrument, being, 
or containing, evidence of the title to any real estate, 
or any interest in lands, &c. Some other statutes 
also provide that the offences to which they relate 
shall not be tried at the session. 

X. Depositidis — Evidence, — The depositions of a 
witness taken before a magistrate in a case where he 
has authority to take them, are evidence in case of 
the death of the witness, provided the depositions 
have been duly taken ; that is, taken in the presence 
of the defendant, on the oath of the accuser and 
witnesses, and reduced into writing, and signed by 
the witness and justice ; in which case the deposi- 
tions, will be admissible, although the witness was 
not at the time apprehensive of approaching dissolu- 
tion. And the information of an accomplice duly 
taken, may, in case of his death, be read in evidence 
against the prisoner, although it will not be conclu- 
sive, unless corroborated by other testimony (R. v. 
Piune, Salk. 2^1 ; 1 Hale's PL C. 586 ; 1 Leach, 
602 ; Archb. Crim. PL and Evid. 130, 8th edit. ; 
Reg T. Arnold, 8 Car. and Pay. 621 ; 11 & 12 Vic. 
c. 42, 8. 17 ; 18 Jur. 1058 ; Reg. v. Walsh, 6 Cox's 
Crim. Caa. 115; Reg. v. Hyde, 3 Id. 90). There 
IS a similar provision in case of the illness of a wit- 
ness, or of his not being to be found (see Reg. v. 
Hendy, 4 Cox's Crim. Cas. 243 ; Reg. v. Scaife, 5 
Cox's Crim. Cas. 243 ; S. C. 17 Law Tim. 152 ; ]Reg. 
V. Ulmer, 4 Cox's Crim. Cas. 442). 

XI. Trustees — Fraudulent appropriation of trust 
moneys, — A trustee fraudulently appropriating the 
trust moneys could not, at common law, be made 
criminally liable *, by 7 & 8 Geo. 4, c. 29, he was 
rendered liable to punishment if there were a written 
direction to apply the money, but this not being 
practically of any utility, the 20 & 21 Vic. c. 54 (ante^ 
pp. 154 — 156), was passed, by s. 1 of which, trustees 
fraudulently disposing of the trust property are guilty 
of a misdemeanor. 

XII. Bill of exchange on fictitious person — Accep- 
tance. — ^Where a bill of exchange is drawn, accepted, 
or indorsed in the name of a fictitious person, this 
is deemed a forgery, and will support an indictment 
for forging the bill, acceptance, or indorsement 
respectively (R. v. Backler, 5 C. and P. 118; R. v. 
Brannan, 6 Id. 326; R. v. Rogers, 8 Id. 629 ; see 
R. V. Nesbitt, 6 Cox, C. C. 320). 

XIII. Stealing and false pretences. — In order to 
convict a man on a charge of obtaining mo'ney or 
goods, &c., by false pretences, it must be proved that 
they were obtained under such circumstances that 
the prosecutor meant to part with his right to the 
property in the thing obtained, and not merely with 
the possession only ; if the prosecutor part with the 
possession only, and not the right of property, the 
offence is stealing, f. c. larceny, and not an obtaining 



of goods by false pretences. In other words, where 
a right of property passes, the offence is not larceny, 
but a false pretence (R. v. Davenport, A. D. 1826, 
per Bayley J. ; R. v. Savage, 6 C. and P. 143 ; see 
7 & 8 Geo. 4, c. 29, s. 63). 

XIV. Lihelj remedies for, — A party libelled may 
proceed in a criminal way either by indictment or 
information against the author of a libel, or he may 
obtain redress by a civil action for the injury done 
to himself (4 Bacon*s Abr. 458, 5th edit. ; Skin. 
123, 124 ; Com. Dig. tit. " Libel," C. 8 ; 3 Steph. 
Com. 448, 2nd edit.). The indictment and civil 
remedy may both be pursued ; but not so the 
criminal information and an action : if the informa- 
tion is granted, the party is not allowed to bring his 
action ; however, if it is refused, an action may be 
brought (Wakley v. Cook, 11 Jur. 377 ; S. C. 16 
Law Joum. N. S. Exch. 225). 

XV. Criminal informations. — Criminal informations 
are either against private individuals or magistrates, 
as to the former, it extends to misdemeanors, but 
not to treason or felony. Informations are not 
usually granted for every misdemeanor, but only 
for gross and notorious misdemeanors, as for 
libelling or obstructing magistrates in the discharge 
of their duty, for briber}', riots, batteries, libels, &c., 
and even for non-repair of a road (11 Jur. 306 ; 
1 Abr. Crim. Cas. 49, 50). So there are many 
cases of misdemeanors in which the court will 
refuse a criminal information; as, becau!?e the 
defence does not deserve so severe a proceeding, 
or the party seeking the information being liimself 
culpable, or because the consequences of such a 
proceeding would be peculiarly injurious. Informa- 
tions against magistrates are subject to rules nearly 
the same as those against private individuals. They 
are granted for misconduct in discharge of their 
duties ; but it must be shown that they have 
acted corruptly and illegally. For, where a magis- 
trate appears to have acted with upright intentions, 
the court will not interfere by information, but will 
leave the party who thinks himself aggrieved to the 
more ordinary remedy (2 Burr. 719 ; 4 Black. 
Com. 409 ; Arch. Crim. Plead, and Evid. 71, 8th 
edit. ; 4 Steph. Com. 409, 2nd edit. ; 4 Bacon's Abr, 
404 etseq.^Jth edit.). The application is made to 
the Court of Queen's Bench. The principal advan- 
tage which a client, wishing to proceed for a libel, 
derives from proceeding by way of criminal informa- 
tion, is, that he can be placed in the witness box, 
and can deny on oath the truth of the statements in 
the libel, and can by that method clear his character 
from the aspersions cast on him. 
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RESULT OF EXAMINATIONS. 



(Hilary Term, 1868,) 

As before stated (p. 222), at the examination in 
Michaelmas Tenn last there were twenty-four 
candidates — out of 109 — r^ected ; and we have 
now to report that at the succeeding examination 
in the last Hilary Term, out of 98 candidates, no 
less than twenty-nine were rejected. This completely 
verifies the prediction we ventured to make that 
the future candidates would not be less fortunate 
than their predecessors, especially if they went up 
in- the old spirit of ** taking their chance." Of 
course, some of these were among those rejected in 
Hilary Term, and their second rejection was doubt- 
less intended as a rebuke to them. It would be 
better if articled clerks would look at the matter 
in a serious light, and not as a mere matter of 
chance. We had hoped to have been able to 
furnish the actual answers of a passed candidate, 
but at the last moment we are disappointed. In 
&ct it is as before stated — ^namely, that after a clerk 
has passed, he feels no further interest in the ex- 
amination, and will not take any, even the slightest, 
trouble in what cannot be any benefit to himself. 

The following is the list of the candidates, being 
under 26 years of age, whom the examiners con- 
sidered as deserving of honorary distinction of the 
first class, namely : — 

1. MaUhew FolUott Blakiston, of St. Leonards, 
Sussex, aged 22, who served his clerkship to Messrs. 
Poole and Sons, of Eenilworth, and Messrs. Rick- 
ards and Walker, of lincoln's-inn- fields. 

2. Barnard Platte Broomhead, of Sheffield, aged 
28, who served his clerkship to Mr. Henry Broom- 
head the elder, of Sheffield, and Mr. Charles Fiddey, 
of Harcourt-buildings, Temple. 

3. Henry Wriglty^ of Oldham, aged 28, who 
served his clerkship to Mr. Henry RaddifTe, of 
Oldham, and Mr. George James Murray, of Oldham. 

4. Frederick HaU Robarts, of Stamford-hill; 
Middlesex, aged 22, who served his clerkship to 
Messrs. Cree, Law, and Gomyn, of Bush-lane, 
City. 

The Council of the Incorporated Law Society 
have accordingly awarded the following prizes of 
books : — ^To Mr. Blakiston, tke prize of the Honour- 
able Society of Cliffi>rd^s-inn;- to Mr.. Broomhead, 
one of the prizes of the Incorporated Law Society ; 
to Mr. Wrigleyj one of the prizes of the Incorporated 
Law Society ; and to Mr. BobartSy one of the prizes 
of the Incorporated Law Society. 

The examiners have also certified that the follow- 
ing candidates passed examinations nearly equal to 
those who have been reported for prizes : — 



1. Henry Laurence Baker, of Abergavenny, aged 
24, who served his clerkship to Mr. Thomas Baker, 
of Abergavenny, and Messrs Fallows and Son, of 
Piccadilly, London. 

2. Thomas WUdman Barker^ of Evckhy LonMl^ 
aged 24, who served his clerkship to Mr< Thomas 
Eastham, of Kirkby Lonsdale. 

8. Frederic Thomas HaU, of 6, Crescent, Camden- 
road, aged 22, who served his clerkship to Mr. 
Samuel Denton, of Gray's-inn-square. 

4. Ralph Howard, of Stockport, aged 24, who 
served his clerkship to Messrs* Coppock and 01d« 
ham, of Stockport. 

5. Henry Edward Mason, of LOuth, aged 22, who 
served his clerkship to Messrs. AUbon, of Louth. 

6. Frederic William Thorowgood, of Totteridge, 
Herts, aged 21, who served his clerkship to Messrst 
Whatley and Dryland, of Beading, and Messrs. 
Sudlow, Torr, Janeway, and Tagart, of Bedford-row, 
London. 

By order of the Coundl, 

RoBEKT Maugham, Seoretaiy. 
Law Society's HaU, 28th Jan., 1858, 

The following candidates have been informed 
by the direction of the examiners, that theii^ answers 
to the questions were highly satisfactory, and would 
havp entitled them either to a prize or a certificate 
of merit, in case they had been under the age of 
twenty-six : — 

1. Charles Bean, articled to Mr. Thomas Oldman, 
of Gainsborough, and Bobert l^ojnhee, of Lincoln. 

2. WiUiam Emsley, jun., articled to Mr. Bertie 
MarUand, of Leeds. 

8. Edwin Howard, articled to Mr. Leonard Hicks, 
of Gray's-inn-square. 

4. Archibald Scott Lawson, articled to Mr. G. L. 
P. Eyre, of John-street, Bedford-row. 

5. Richard Henry Peacock, articled to 'hit* W. H. 
Trinder, of John^street, Bedford-row* 



THE EXAMINATIONS. 



Much comment has been made on the unlucky 
slip in two difi'erent sets of questions under the head 
of ^* Equity,'* in mentioning subpoenas to appear and 
answer — ^they having been long since abolished. It 
certainly afibrds some show of argument for asking 
the examiners to be lenient to any candidate who 
may make a aimilar lapsus. It will also be seen that 
some of the questions are such as to try the memory 
to an extraordinary extent, especially those relating 
to the dates of many acts of Parliament, and the 
amount of fees payable on the various proceedings in 
bankruptcy. It shows how much is required from 
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candidates, and, if the latter were wise, they would 
exert themselves in earnest to meet the requirements 
of the examiners. 



KrOTICES OF NEW BOOKS. 



Djiewbt's Equmr PtSADmos. 
A Concise Tr^atiu on the Ptimcipks of Equity Plead- 
ing; with Precedents, By C. Stewabt Drkwbt, 
Esq., of the Inner Temple, Barrister-at-Law. 
Londoto: Batterworths. 

We ftod that articled clerks have been warmly 
disputing the question whether they ought or not to 
make a portion of their legal cwrricuLum the not very 
simple matter of common law pleading ; and if that 
branch of lelEuniing is thought indispensable, we think 
equity pleading may put in a similar claim. Indeed, 
there can be no doubt that pleading, like every other 
blanch of the law, should be studied ; but the ques- 
tion is, can this be really done by articled clerks 
without their neglecting other and more useful mat- 
ters. If, however, a knowledge of equity pleading 
be desired by any of our readers, we can refer them 
to the above work for a very simple and concise out- 
line. Indeed, it may be a question whether the 
author has not done himself injustice by making his 
work so very elementary as to render it useless for 
all but mere students. He states in his preftce that a 
want has been felt among the younger members of the 
profession and students of a concise exposition of the 
principlee and general rules of equity pleading, and 
he has accordingly endeavoured to supply this want. 
The work contains ten chapters, treating (shortly) : 
Of the parties to a suit ; of the modes of instituting 
a suit in equity ; of the defence to suits by demurrer ; 
of pleas ; of answers ; of amended bills ; of revivor 
and supplement, and of supplemental bills ; of inter- 
locutory applications ; of the proceedings in going 
into evidence ; and of appeals. There is also an 
appendix containing precedents of bills, demurrers, 
pleas, answers; and petitions. 

We now give a specimen of the work to enable 
our readers to form some idea of Mr. Dreiyry's 

labours : — 

"of answeks. 

^^The most usual course of defence to a bill is by 
answer. An answer may be either voluntary or 
compulsory. It is volimtary, if no interrogatories 
being filed by the plaintiff, Uie defendant neverthe- 
less is advised to put in a counter statement to the 
bilL It is compulsory, if interrogatories are filed by 
the plaintiff. As aU the rules of pleading which 
apply to a voluntary answer, apply also to a com- 
pulsory answer; and as the latter is in addition 
regulated also by some special rules, it will be 



sufficient to discuss the rules of pleading affectiug 
a compulsoiy answer. 

** Tlie function of an answer is twofold ; to give 
discovciy by specific answers to all the questions 
put by the interrogatories filed in aid of the bill ; 
ukd to .aver all such original matter as the defendant 
may have to put forward for making a case, which, 
if true, destroys the equity of the plaintiff^s case, 
even though all or some of the plaintiff's allegations 
maybe true. 

"The principal technical requisite of an answer 
is what is termed sufficiency; by which is meant, 
that it must distinctly answer every interrogatory, 
tt may admit or deny, or it may ignore the fiicts 
alleged and interrogated to ; or it may state a diffe- 
rent state of facts (provided they are relevant to the 
interrogatory), wholly or partially destroying or 
qualifying the allegations of the bill ; and subject to 
that statement of facts, the answer may admit, deny, 
or ignore the matters inquired after ; but in one or 
other of these forms it must meet the interrogatories. 
**By wi^ of example: suppose a bill to allege 
that * thc^ plaintiff deposited £100 in the hands of 
B., as his agent, for the purpose of purchasing there- 
with a cargo of silk.' The interrogatory would be 
' whether the plaintiff did not deposit £100, or some 
other and what sum with B., and whether or not as 
his agent, or in any other and what character ; and 
whether or not for the purpose of purchasing a cargo 
of silk, or for some other and what purpose.* 

" Now, an answer to that interrogatory would be 
sufficient if it admitted the whole facts as alleged ; 
or if it denied the whole of them ; or if it averred 
that the defendant was wholly ignorant respecting 
every one of them ; of course in each case repeating 
or traversing the very words of the interrogatory. 
So it would be sufficient if it admitted that the plain- 
tiff did place in B.*s hands £100 for the purpose of 
purchasing a cargo of silk^' and then went on to aver 
circumstances negativing agency, and concluded by 
saying that, ' save as aforesiud,* the defendant denied 
the placing in the bands of B. the sum of £100, or 
any other siun, as his agent ; or, save as aforesaid, 
otherwise for the purpose of purchasing a cargo of 
silk, or for any other purpose. 

i^So, referring to the most conmion subject of 
insufficiency in answers, viz., the answer to the 
charge of possessing books and papers. The 
interrogatory usually is of. this kind, * whether the 
defendant has not in his possession divers or some 
and what deeds or a deed, maps or a map, letters 
or a letter, &c., going through a Variety of other 
documents, or other documents or a document.* 
Now, suppose the defendant has deeds and a letter, 
but no maps ; a sufficient answer would be, * I have 
in my possession the deeds and the letter referred 
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to in the schedolc ; and, save as aforesaid, I denj 
that I haye in my possession any deeds or a deed, 
maps or a map (and so on, trayersing every word 
used in the interrogatory), or any documents or 
document.' But if the answer were *I have the 
deeds and the letter referred to in the schedule, 
but, save as aforesaid, I deny that I have any maps , 
&c., omitting the general word documents, the 
answer would be insufficient ; because to say that, 
save in so far as you have deeds, you have not 
maps, is not an answer whether you have or have 
not maps ; for the word deeds does not necessarily 
cover or include maps. But a map is a document ; 
and therefore, if you say you have no documents 
except deeds, you do say that you have no maps. 

^*' These examples will sufficiently make clear, I 
apprehend, what is meant- by a sufficient answer.* 

'^ When a bill mixes up, as it often does, in one 
paragraph, matter which the defendant can partially 
admit and partially deny, or admit or deny with 
qualifications, it is very difficult to answer the 
interrogatory specifically ; and then the method of 
answering above referred to, by first stating the 
defendant's own account of the transaction, and 
subject thereto, "admitting or denying the whole 
allegation, is convenient and usually adopted, but 
it requires care, because, as I have observed, if the 
matter stated as an original allegation of the answer, 
does not cover or include the matter inquired afler, 
the traverse of the interrogatory * save as aforesaid,* 
is not an answer. 

** The penalty for insufficiency in an answer is, 
that the plaintiff may except to it ; that is, submit to 
the court that the questions are not answered ; and 
if the plaintifTs suggestion is adopted by the court, 
the defendant then has to pay the costs he has 
occasioned by the contest, and to put in a further and 
better answer. 

*^It must be observed, however, that although the 
rules as to the sufficiency of an answer are exactly 
the same as they were before the 15 & 16 Vic. c. 86, 
the temper of the judges in dealing with them is 
very different ; and the effect of certain powers given 
by that statute renders excepting to answers in most 
cases useless ; consequently counsel of experience 
never except to answers upon merely technical in- 
sufficiency, and only do so in vexy exceptional cases 
of substantial insufficiency. Before the statute re- 
ferred to, a defendant could not be examined orally 
at all, nor, before the cause was at issue, even upon 
nterrogatories ; nor could any production of papers 
be obtained from hiin except upon the admissions in 
his answers. But the statute has made some im- 
portant alterations in practice. One is, that a plain- 
tiff may now either cross-examine the dei^ndant on 
his answer, treating it as an affidavit, or may examine 



him in chief. And it is obvious that a defendant, 
inclined to fence with the truth, can be much more 
readily compelled by oral examination to state the 
truth than he can upon written interrogatories, the 
answers to which, after he has settled them at leisure, 
are ultimately firamed with all the skill of experienced 
and astute counsel. Wlien, therefore, a defendaiat 
evades a question of substance, it is in general more 
advantageous, more expeditious, and less costly to 
the suitor to examine the defendant orally, than to 
except to his answer and obtun a further uiswer. 

^^ With regard to exceptions on merely technical 
insufficiency, when the defendant has substantially 
answered, it is sufficient to say that the judges view 
them with great distaste and displeasure, as an abuse 
of the pleadings of the court, and that counsel of 
experience never take them.** 

On the whole, it appears to us that, keeping in 
view Mr. Drewry's design — ^namely, to produce a 
work on equity pleading for the information of stu- 
dents — ^he has successfully accomplished his proposed 
object ; and we have no doubt that a reader of ordi- 
nary intelligence may make himself completely 
master of the whole work in a very short space of 
time, and will thereby gain a good general notion of 
equity pleading, which is all we believe 'that the 
generality of articled clerks care about. 



BILLS OF EXCHANGE SUMMARY PRO- 
CEEDINGS ACT. 



Reguh OeneralU — Bilary Tertn^ 1858. — ^Whereas, 
by the rule of Michaelmas Term, 1855, with respect 
to indorsements on writs issued under the Billb of 
Exchange Act, 1855, it was, amongst other things, 
ordered) ^^ that no other claim than a claim on a bill 
of exchange or promissory note should be included 
in writs under the Summary Procedure on Bills of 
Exchange Act, 1855 :** 

And whereas it is expedient that the said rule 
should be explained and amended : 

It is hereby orde^d, that where a defendant 
obtains leave to appear according to the said act, 
and enters appearance to any such writ, according 
to the said rule of Michaelmas Term, 1855, the 
plaintiff may include in his declaration, together . 
with a count on the bill of exchange or promissory 
note (as the case nmy be) a count upon the con- 
sideration, if any, between the plaintiff and defen- 
dant, for the bill of exchange or promissory note, 
and deliver a particular of demand accordingly. 



Alien — Devuse to trustees, in trust for an alien, will 
(per M. R.) be enforced for the benefit of the Crown, 
and Rittson v. Stordy, 1 Jur. N. S. 771, not followed 
(Barrow v. Wadkin, 3 Jur. N, S. <J79). 
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COURSES OF LAW STUDIES. 
(^Continued /ram p. 259). 

0/ iki dUtinction between local and transitory 
aedono-^PrivUy of contract and of estate, — ^It seems 
to be rather an indistinct criterion of the locality to 
refer it as Bladutone (3 Com. 294) does to the 
^*plaintiff*s suing for damages, &c., affecting land.** 
For, if the lessor brings an action of debt for rent, 
or repairs, &c., against the lessee, or the assignee of 
the lessee, he equally sues for damages, &c., affect*. 
ing land, and yet they are not equally local actions. 
The distinction between transitory and local actions^ 
is founded on the distinction which the law takes 
between privity of contract^ which is personal, and 
therefore transitory, and privity of estate^ which is 
not personal, but local. Ilius, if an action of debt 
or coTenant for rent, or repairs, &c., is brought by 
the lessor againA the lessee, this is a transitory 
action, and may be brought in any county ; but, if 
brought by the lessor against the assignee of the 
lessee, the action is then local, and must be brought 
in the county in which the land lies, and in no Other. T 
Why ? Because between the lessor and the lessee 
there is privity of contract, which is always of a 
transitoiy nature. Debita et contracta sunt nuUius 
hcL But, if the lessee assigns the term, and after- 
wards the lessor brings an action of debt for the rent 
arrear, against the assignee, the action is then 
brought in respect of the land, upon the privity of 
estate alone, and not of contract. For the privity of 
contract, which subsisted between the lessor and the 
lessee, was destroyed by the assignment. And so it 
is where the assignee of the reversion brings the 
action against the lessee, or the assignee of the 
lessee, for the same reason. For the statute 
32 Hen. 8, only transfers the same privity to the 
assignee of the reversion, which the lessor himself 
had or might have had; and whidi, ailer assign- 
ment, is therefore privity of estate alone, and not of 
contract. And so, again, on the other hand, if an 
action of covenaat is brought by the lessee against 
the lessor, it is founded in the personal privity 
between the parties, and is therefore transitory ;' but 
if brought by the assignee of the lessee, or against 
tlie assignee of the reversion, the privity of contract 
being determined by the assignment, the action is 
founded in the privity of estate alone, and is conse- 
quently local ; and yet, in both cases, the plaLntiiT 
sues for damages, &c., affecting land. 

Heriots and Amor-*€rric«.— -Again, in treating of 
the recovery of heriots, Blackstone says, ** As for that 
division of heriots, which is called heiiot-service, 
and is only a species of rent, the lord may distrain 
for this as well as seise " (3 Com. 15). Now the 
lietiot-^rvice which is reserved by deed, is only a 



species of rent, and, therefore, the law allows it to 
be recovered as such, by the usual remedies of 
distress, or action of debt, or covenant ; but it does 
not follow, that it may be also seised as a heriot 
which is due by custom. On the contrary, the 
heriot-service, which may be either seised or 'dis- 
trained for, at the lord^s discretion, is that which is 
due by ancient tenure (having been created before 
the statute of quia emptores), and not that which is 
due, like rent, upon a reservation in a grant or lease, 
&c. The distinction, in few words, is this: the 
heriot-service which is due by deed, and which is 
only a species of rent, lies in rendre alone ; heriot- 
custom in prendre alone; and heriot-service, which 
is due '* by tenure,** in both rendre and prendre (see 
2 Saunders, part 1, c. 59 ; First Book, 202). 

Fee-farm rent. — Qusere again, whether, in its 
present acceptation, the nreaning of a' ^^ fee-farm 
rent,** is not rather to be referred to the perpetuity of 
the rent than to the quantum (2 Comm. 43, and see 
the etymology of " farm,'* v. 2, p. 318). For is not 
every rent or service, whatever the quantum may be, 
which has been reserved upon a grant in fee, a fee- 
farm rent (see the note 235 to Co. Litt. 144 a). 

Rent^ ^., pur autre vie. — Qusere again, if a rent, 
or other incorporeal hereditament, is granted pur 
autre vie, and the grantee dies in the lifetime of the 
cestui que vie^ whether such rent, or the like, will be 
thereupon determined, as Blackstone apprehends 
(2 Comm. 260) ; or whether, on the contrary, since 
the statutes 29 Car. 2, c. 3, and 14 Geo. 2, c. 20, it 
will not be held to continue in the grantee's repre- 
sentatives (see 3 F. Williams, 264, in the note ; 
Bamardist. Rep. in Ch. 46 ; Kendal v. Mieiield). 
Since Blackstone's time, it was decided, that when 
the grantee of a rent-charge pur autre vie dies during 
the life of the cestui que vie, it will go to his execu- 
tors, although executors are not named in the grant 
(Bearpark v. Hutchinson, 7 Bing. 178; Tudor's 
R. P. 33 ; Burt. Comp. pi. 730, 1127 ; Doe v. 
Lewis, 9 M. and W. G62). 

Prescription for what cannot be raised by grant. — 
Again, in treating of title by prescription, Blackstone 
says, ^^ A prescription cannot be for a thing that 
cannot be raised by grant — ^as for a toll, for example : 
for as such claim could never have, been good by 
any grant, it shall not be good by prescription (2 
Com. 265^. It is generally true ; first, that every 
prescription presupposes a grant to have existed ^ 
however, it is to be remarked that the doctrine, that 
prescription presupposes a grant, is not to be under- 
stood in a literal senste, but only as a presimiption of 
law ; in the same manner as it is said non user pre- 
supposes a release. It is not, that the courCs always 
really believe that such grant, or such release, were 
ever actually executed ; but, for the t^akc of tbc 
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general principle of quieting the possession, tbey 
will not permit it to be disturbed by claims long 
dormant, and, therefore, determine in the same 
nf\anner as they would determine if the very instru- 
ment of grant or release were produced; and, 
secondly, that a toll upon the public, per «, could 
never have been good by any grant ; but it does not 
follow that it might not have been raised upon some 
other consideration, which may operate in lieu of a 
grant, and, consequently, may be claimed by prescrip- 
tion (1 T. Rep. 660; anl see Co. Litt. 114 b, where 
a toll is expressly mentioned among those things 
that may be claimed by prescriptioit ; also, Burton, 
pi. 1037, as annexed to a fair or market; First 
Book, pp. 11, 161). Thus, where the soil and the 
toll have been in the same hands, from before time 
of memory, it will be presumed that the soil was 
originally granted to the public in consideration of 
the toll ; and, in that case, the original grant will 
be held to be a good consideration to support the 
demand. And so it is in the case of prescription for 
exclusive common of pasture, for the same reason. 
The law will not suppose, that, at the original grant 
of the common, the lord meant to exclude himself 
(C/O. Litt. 122 b) ; and yet, the freeholders by 
proscription, and the copyholders by custom (which 
in this instance is equivalent to and in lieu of pre- 
scription), may have sole and separate pasture 
against the lord ; for, where such exclusive conmion 
has immemorially i'^'hsisted, it will be presumed that 
the lord had origin Jy granted away the seigniory to 
the freeholders, r .d afterwards resumed it again, by 
their regrant, divested of the commonage (Saunders, 
1, 59 ; Ibid. 2, 5). 

Several Jishery. — By the same rule, again, the 
ownership of the soil does not appear to be essential 
(as Black8t<me states it) to a several fishery (2 Com. 
39) ; for there is no inconsistency in supposing the 
sole right of fishery to have been originally granted 
with a reservation of the soil ; and, consequently, a 
roan may prescribe for a several fishery, against the 
owner of the soil, upon the same principle that sole 
and separate pasture may be prescribed for against 
the lord ; indeed, Lord Coke distinctly tells us, they 
may be in different persons (Co. Litt. 4 b, and 
122 a). And, secondly, it may also be doubted 
whether Blackstone is quite accurate in defining a 
free fishery, to be the exclusive right of fishing in a 
public river (2 Com. 39) ; for whether the franchise 
or liberty to fish be exclusive or not,, and whether 
the stream be private or public, it seems to be 
equally, in the language of the law, a free fishery 
(see the authorities cited in the note 181 to Co. Litt. 
122 a; also Holford v. Bailey, 13 Jur. 278; First 
Book, 143). 

Sovereign's right to game — Ownership^ of toild 



animab. — ^Agsm, it is contended that the sole aod 
exclusive property of those animab that come under 
the denomination of game has been originally vested 
in the king, upon the common-low maxim of their 
being bond vacantia, and having no other owner 
(2 Com. 415). Mr. Christian, in his notes on B. C. 
has entered largely into the refutation of this 
doctrine. My reason for introducing it is, therefore, 
only to show how it stands contradicted by. Black- 
stone^s own admissions ; First Book, 201 ; 1 L. C. 
343, 344 ; 2 Id. 230). But how does this stand 
with the admissicn that every man had, originally, a 
qualified ownership in all animals yercs fuUttrtB, as a 
necessary consequence of possession, ratione soUt 
For, originally, there was no distincticm between one 
species of wild animals and another. Or how 
comes it that the common law should have, ori^n- 
ally, overlooked this qualified ownership in hares 
and partridges, any more than in squirrels and 
butterflies ? For these are all animals /era natwra 
alike, and the notion of their being bona vacantia 
cannot apply to one species more than to another. 
With respect to waifs and estrays, and the like, these 
indeed are bona vacantia, for they are things out of 
possession, and in which no man claims any property; 
and, therefore, the law has attached them to the 
royal prerogative, upon a principle of geneiU policy, 
for the sake of avoiding the contention of occupancy, 
and to prevent temptations to commiting theft. 
But, in the present instance, there originally existed 
a qualified ownership, ratione soli: and the super- 
venient restraints imposed on the exercise of that 
qualified ownership have merely arisen from pod- 
tive laws since made, and subject to the reatricdons 
of which the original qualified ownership still exists 
(2 Com. 403) ; and I, , therefore, apprehend the 
conclusion to be, that tliis species of property was 
attached to the royal prerogative in restriction and 
infringement of the common right, and not as bona 
vacantia, or things in which no man claimed a 
property. 

Sheriff acting as returning officer of members of 
Parliament — Judicial and ministerial duties, — ^Again, 
in distinguishing between the judicial and ministerial 
capacities of sheriff, Blackstone considers it to be in 
the former of these capacities, and not in the latter, 
that he (the sherifiT) is to decide the election of 
knights of the shire, and to return such as he shall 
determine to be duly elected (2 Com.- 403 ; and see 
contra, Blackstone^s Answer to Sir William Mere- 
dith's Pamphlet, 1769, p. 23). Now, if a magistrate 
or other public ofiicer, in the discharge of a minis- 
terial duty, mistakes the law, he renders himself 
personally responsible for all the consequences, and 
is liable to an action in which damages shall be 
recovered at the suit of the party aggrieved; but 
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^otherwise it is if he mistakes the law in a thing 
within his jurisdiction, acting as Judge and not as 
minister (1 Hawk. P. C. 192 ; 2 Ibid. 4 and 85). 
For example, if my servant is robbed, and a justice 
refnses to examine him concerning the robbery, by 
which I am prevented from proceeding against the 
hundred, I lAay have an actioh on the case against 
him. Why? Because the examinfttion by him in 
this case is not as judge, but as a particular minister 
appointed by the act for that purpose (1 Leon. 823). 
Upon the same principle, if justices of the peace 
a^iudge a child to be a bastard who is not so, Im 
action lies against them. For here, again, they are 
acting in the discharge of a ministerial function^ and 
not as judges (Comberb. 482 ; ied qu, now). The 
eseheator who returns a false ofBce, contrary to what 
was found by the jnry, is liable to an action upon 
the case at the suit of the party aggrieved, upon the 
same principle (4 Inst 226 ; 1 Roll Abridgm. 92). 
And why then is a dxflferent conclusion to be<<brawn 
with respect to the sheriff acting as the returning 
officer at the election of knighto of the shire ? Does 
he not subject himself to an action by his false 
return, in the same manner as the eseheator does ? 
And why, but because in the eye of the law he is 
considered like the eseheator, to be acting in that 
capacity, not as judge, but as minister? And if he 
fails in the performance of his duty, by not making 
the return in due time, or by returning others than 
those who are duly elected, he is not only liable to 
an action in which double damages are given^ but 
incon a heavy penalty (1 Com. 180 ; 2 Will. 4, 
c 4d) a. 76 ; 6 Vic. c. 18, s. 7 ; Shaw's Elect 76). 
Since Blackstone's time, the question as to whether 
the sheriff, acting as a returning officer, was dis- 
charging a judicial or ministerial office hits been dis-' 
cussed: Lord Tenterden thought he filled a mixed 
character, partly judicial, partly ministerial (Ciillen 
V. Morris, 2 Stark. K P. C. 577). Several statutes 
have stripped the sheriff of judicial functions at 
parliamentary elections (Shaw's Elect. 76). 

AcH&ns far slander and Ubel—^TnUh — Damnum 
abique injuria. — ^Again, we read, that **no action 
will lie for slander or libel where the defendsnt can 
prove the ftcts to be true. As, if I can prove the 
tradesman a bankrupt, the physician a quack, the 
lawyer a knave, and the divine a heretic, this will 
destroy their respective actions. For though there 
may be damage sufficient accruing from it, yet if the 
fact be true, it is damnwn ahgque injuria^ and where 
there is no injury, the law gives no remedy. Eum 
qui noeentem in/amat^ non est csquum et bonum ob earn 
rem candemr^ri; deticta enim nocentium nota esse 
oporut et expedit (8 Bl. Com. 126, 806 ; 4 Id. 126). 
That the truth of a libel may be pleaded specially^ in 
justification, is said to be warranted by the opinion 



of the profession, and the practice of the present 
day; but this is to be understood with certain 
restrictions; and the defendant cannot, upon the 
general issue of " not guilty,^\ prove the facts to be 
true in justification^ but only in mitigation of the 
damages (Selwyn's Law of Nisi Prius, p. 935; 
Buller, N. P. p. 9). On a motion for an infonnatiiSn 
in the Court of King's Bench, for a libel (Mich. 
Term, 8 Geo. 2), Lord Chief Justice Hardwicke 
expressly declared that it was a mistake to suppose 
that if an action were brought, the fact, if true, 
might be justified ; that he had never heard of a 
justification in an action for a libel even hinted at ; 
that the law was too careful in discountenancing 
such practices ; and that the only favour which the 
truth afforded in such case was, that it might be 
^own in mitigation of damages in an action^ and of 
the fine upon an indictment or information. [A MS. 
remark on this in our copy, runs thus : *' There does 
not appear to be any express decision to thi^ effect, 
though it has latterly grown into practice, and seems 
now to be admitted ; yet if the subject be duly 
considered, the policy of the rule may, perhaps, 
appear very questionable ; we must be careful not to 
confound the principles of slander and libeL The 
writer reasons very ably on the subject below.*'] I 
presume then, with submission, that the law is much 
too generally stated, when it is said, that no action 
will lie if the defendant can prove the facts to be 
true ; but that which I principally object to, in the 
present instance, is the general tenor of the reason- 
ing from the dictum of the civil law. £um qui 
noeentem infiunat, &c., is one of those loose dicta of 
the civilians,' in which there is neither justice nor 
policy, and which has accordingly been rejected by 
our neighbours of the Continent, as may be seen by 
the following extract firom the Introduction to their 
new Penal Code:^-'"Depui8 Ibngtemps on desirait 
que le legislateur mit un frein k de teb exces ; car 
ou le fait qu^on s'est penms d* imputer k quelqu'un 
est defendu par la loi, ou il ne I'est pas. S'U est 
defendu, c*est aux juges qu*il appartient de verifier 
le fait et d'appliquer la peine. Tout bon dtoyen 
doit le denoncer, et si an lieu de le declarer h la 
justice, il le r^pand dans le public, soit par ses 
propos, soit par ses toits, il est evident que cette 
conduite est dirig^ par la mtehancetd plutdt que 
par Tamour du bien. La malignitd qui saisit avidc- 
ment ce quW lui presente comme ridicule oii odieux, 
convertit bientdt les. allegations en preuves, et 
bientdt le poison de la calomnie a fait des ravages 
qui souvent ne s'arrdtent pashlapersonnecalomni^e, 
mais portent la desolation dans toute la famille. En 
vain pretendraient-ils que les faits sont notoircs ; en 
vain demanderaient-ils qn^on les admette k la preuve ; 
ils ne sentient point dcoutds; de pareils ddbats ne 
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seryindeDt qii*k donner plus d'^dat k cette publicity 
mSme qui cv- istitue le d^t (Code Penal, liv. 8, 
tit. 2, rh. 1). It is true, that where there is damage 
without ii\|ury, ti^t Jlaminum dbtq^ine mfurid, the law 
gives no remedy. Bat then it is to be nnderstood 
that the act, firom which the damage arises, is itself 
perfectly innocent and lawful. For example, suppose 
I have a mill, and my neighbour builds a mill upon 
his own ground, by which the profit of my mill is 
diminished, yet no action lies against him ; for, in 
building the mill upon* his own ground, he does a 
lawful act (1 Roll. Abridg. 107 } Noy's Maxims, 84> 
And so if one set up a school in the neighbourhood 
of an ancient school, by which the ancient school 
receiTes damage, yet no action lies ; for this is a 
lawful act, and the puMie are benefitted by the 
competition in such cases (1 RolL Abridgm. 107 ; 
Noy's Maxims, 84). But, with respect to defiuna- 
tion of character, which is the ground of an action 
upon the case, for slander Or libel, the conclusion is 
widely difierent ; for, in order to support the iction, 
the defamation must be shown to be from malice^ 
and unconnected with th^ ends of public justice, and, 
consequently, in no point of view can be said to be 
an innocent and lawful act (1 Ler. 82; x Roll. 
Abridgm. 58 ; Finch L. 186). On the contrary, the 
very essence of this ofience is the maUu antmas, the 
malicious and wicked intention to defame and vilify, 
which is no more capable of being justified by the 
eventual truth of the suggestion, upon the general 
issue of ** not gnil^,^ than the act of wilfully and 
maliciously kiUing an attainted or outiawed felon or 
traitor, is to be justified by the production of the 
record of his attainder or outlawry (1 Hale. P. C. 
497). But although it is strictiy no Justificathn of 
the defamer, that the alleged matter is true, yet the 
law having, in this particular, a respect to the weak- 
nesses and frailties of human nature, allows him 
either to plead speciaUif some traversable fact, which, 
by disproving the falsity of the accusation, is tanta- 
mount to a jtistification (and that indeed has only 
been settled by very late decisions), or to give evi- 
dence to that effect upon the general issue, not in 
justification, but in mitigation of the damages to be 
rendered by way of compensation to the party 
aggrieved; for it is evident that this must always 
depend in a great measure upon the relative inno- 
cence and credit of him to whom the compensation 
is to be made. And though, as a general proposi- 
tion, it is no doubt expedient that offences should be 
made known, it is not so by means of slander and 
libel ; not by defamatory accusations promulgated in 
malice, and unconnected with the ends of public 
justice. 1/ a person has heen guilty of a crime^ he 
ought to he proceeded against in a legal way^ and not 
refected upon in this manner (BuUer, N. P. 9). In 



Selw. N. P. 1062, 11th . edit., it is said that if the 
matter of the libel be true, the defendant mi^ plead 
it in justification; but in such jvstificatioa if there 
be anything specific in the fobjeet, nsoalile facts 
ought to be stated, and not general ebflnseaef mis- 
eonduet So speaking of slander, it is said (^ 1266), 
if the charge be true, the defendant may plead it 
in justification (see 1 L. C. 386 ; first Book, 242). 

••His fiiolts He ofMB to th« Imn, kt thoss, 
Not yea, oonoct them T 

Civil law maxims.— And here, perhi^, I m^ be 
allowed to remark, that the maxims borrowed firom 
the Roman «r civil law are sometimes very unne- 
cessarily introduced in Blackstone's Commentaries, 
when the fuggestions of plain common sense may 
serve our purpose a great deal better. Of this 
description, the foregoing is a remarkable example. 
Upon another occasion, instead of explaining that 
the inn-keeper is bound torestitutioii, if thegvest 
is robbed in his house, by any person whatever, 
unless by his own servant or companion, becanse o< 
(he public, employment he exercises (1 Ld. Raym. 917 ; 
1 Salk. 148 ; 12 Mod. 487), he refera ua to the 
vague maxim of qui non prohM>et cast prbhibert possUy 
jubet. And instead of explaining, that the husband 
and wife were not formerly, evien in civil proceedings 
(see ilrst Book, 274), admitted to be witnesses /or 
each other, because it mi^t be a tcn^itation to 
peijury, nor against each other, becaase it would be 
against the policy cyf marriage, he assigns the more 
remote reasons, concluded, in the first instance, from 
the maxim, nemo in proprid cansd testis ease debet; 
and in the second, fhxn the maxun, nen»o tenetur 
setpsum accvsare (see 1 L. C. 267). 



VENDORS AND PURCHASERS^ 



PURCHASE FOR VALUABLE CON- 
SIDERATION WITHOUT NOTICE. —Xefiwl 
estate obtained from a trustee — Mistake — Forfekwre — 
Estoppel, — In the notorious case rf Fausaett v. 
Carpenter (2 Dow. and CI. 282), it is generaHy 
agreed that the House of Lords came to a wrong 
decision, which at one tone it was intended to 
remedy by an act of Parliament, though this was 
never done. The question was, as to the legal 
effect of a conveyance in which the partiea were 
thus situated : one party. P., happened to be, under 
a seUlement, a trustee for one of the partiea to the 
conveyance, N. He also, in right of his wife, had 
himself a beneficial intere t in one-third, and a sale 
was made of all the three parts to a purchaser, all the 
parties conveying, N. and P. conveying at the same 
time ; and the House of Lords held that the effect 
of the deed was not to pass in law*the interest which 
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P. held as trustee under N/s settlement — a position 
tlearly erroneous, as pointed out in the following 
decision of Vice-Chancellor Wood^ where bis Honour 
held that the doctrine of estoppel by deed only 
a}>p]ie8 between the parties to the deed> and to 
matters arising out of the deed. In collateral 
matters, the deed would be evidence, but no estoppel. 
A purchaser for Taluable consideration, without 
notice, getting in the legal estate from a trustee, 
takes it subject to alf those trusts upon which the 
trustee held it, and appearing upon the &ce of the 
instrument under which the trustee takes. It 
appeared that a testator gave all his real estates to 
three trustees, of whom his brother J. C. was one, 
upon trust, amongst other things, to pay to each of 
his brothers the annual value of £100 during his 
life, or until he should take the benefit of any act for 
the relief of insolvent debtors, or become bankrupt 
or do any act which, but for that condition, .would 
have the effect of giving the benefit of his annuity 
to any other person ; and in the event of either of 
such last-mentioned events happening, then his 
annuity should from thenceforth cease ; and upon 
trust, after paying certain other annuities, for the 
benefit of the testator's sisters, to pay the whole of 
the surplus rents and profits to J. 0. for his life, 
with remainders in trust for the children of J. C. ; 
and in default of such issue, upon trust to pay the 
same unto and equally between such of the testator's 
brothers and sisters as might be then living, and 
the survivors and survivor of them, during their 
respective lives, but subject to the same restrictions 
respecting bankruptcy and insolvency, and against 
alienation as thereinbefore contained vrith reference 
to the annuities. This will, not having been dis** 
covered for several years after the death of the 
testator, another will was acted on in the meantime, 
whereby the testator had given all his real estates 
equally amongst his brothers and sisters $ and 
acting on the belief that this was the last will, J. C. 
joined some of- his brothers in mortgaging all their 
interest in the testator's estate: Held, first, that 
the whole interest given by the last vrill passed by 
the mortgage ; and secondly, that the annuities given 
by the will to such as joined in the mortgage, ceased 
upon the execution of the mortgage. Carter v. 
Carter^ 27 Law Joum. Ch. 74. 

ASSIGNEES PURCHASING DIVIDENDS. 
— Creditor and assignee — Solicitor purchasing — Trustee 
and cestui qtie trusts Sale of dividend, — A purchase 
by an assignee under a bankruptcy of a creditor's 
dividends upder a proof is valid as between the 
assignee and that creditor, supposing that the trans- 
action is fair, that the creditor is sui juris, and that 
there is no undue exercise of power or influence on 
the part of the assignee. Where an assignee pur- 



chases a creditor's dividends, conjointly with another 
perscHi whose position is known to the creditor, 
although by reason of concealment of the facts that 
the assignee is purchasing for his own benefit, the 
transaction is not valid as to the assignee : it is valid 
as between the creditor and such othef person. 
Semble, a trustee merely as such may purchase of his 
cestui que trust, a solicitor of his client^ or an assignee 
of a creditor, supposing that the transaction is fair, 
and that there is no superior means of knowledge of 
which the cestui que trust is not aware (Fooley V. 
Qqilter, 6 Week. Re^. 216). As this is a very 
important matter we will give such part of the judg- 
^ ment of Vice-chancellor Kindersley, as will explain 
the decision, premising that the plaintiff was a 
creditor entitled to dividends under a banknipt*s 
estate, and the defendant was one of .the creditor's 
assignees. His Honour said t)iat it was clear that 
Quilter (the defendant) was made aware, of the 
plaintiff's desire to sell, being in want of ready 
money, and that he wrote to Quilter saying that he 
was ready to sell, not to Quilter specially, but that 
he was ready to sell generally. Whidbome was the 
soUcitor of Hennet before the hanbruptcy, and there* 
fore had knowledge more or less of his affairs ; but 
he was not employed on the commission. It did^not 
appear that it was communicated to the plaintiff at 
first who was buying, but Whidbome became the 
purchaser. There was then the negotiation by 
Mackenzie for Whidbome ; and it now appeared 
that as to a moiety, Whidbome was purchasing on 
behalf of Quilter, one cf the assignees — ^that was 
beyond all doubt With respect to the first transac- 
tion; and in respect of the moie^ purchased by 
Whidbome, one-third was for the benefit of 
Brunskell, who had no interest in the subsequent 
sales. The first question was, what were the 
grounds upon which the plaintiff sought to impeach 
the transaction? It Was very clear that a person in 
the situation of All assignee had a greatef means of 
knowledge of matters relating to the bankrupt's 
estate than a mere creditor, unless there were special 
circumstances ; and it must be well known to evdry 
creditor, and every one else, that he had such means 
of knowledge. First, as to the amount of the assets, 
as to their nature, what they might realise, and 
what debts due from other persons might produce, 
and as to the probability of the amount of debts to 
be established on t)ie whole against the estate. 
There were also superior means of forming a judg- 
ment as to the time which must elapse before the 
assets were realised. He must know the value of 
any given creditor's claim; and it was therefore 
justly said that when the plaintiff was denling with 
Quilter, he was dealing with a person having better 
means of knowledge than himself. On the oth?r 
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hand, it was obyious that Fooley, wlio was not weak 
in intellect or incapacitated, but a man of businesty 
must haye known that Quilter had soch means of 
knowledge. There was no fixed rule that a person 
might not purchase fit>m his cestui que trust — some 
additional ingredient must be introduced. A trustee 
for sale could not purchase so long as such relation 
continued ; nor could a trustee who had by means 
of his office superior knowledge as to value, deal 
with his cestui que trust who had not such means, 
and who did not know that the trustee had them. 
The mere naked proposition, however, could not be 
enunciated as the rule of the court There might be 
trustees in various positions — as, for instance, trustees 
to preserve contingent remainders, or where there 
was an estate in A. in fee in trust for B. in fee, B. 
being adult, and stit jum, where the proposition 
would not hold good ; or, to go further, the case 
of a solicitor who was not absolutely precluded from 
purchasing firom his client, merely because he was a 
solicitor, although no doubt he filled a sort of 
fiduciary character. At the same time the court 
looked with great jealousy to see that all was fair. 
Perhaps the strongest case was that of an assignee, 
because there was scarcely a case where a trustee 
(for he was such) had greater means in dealing with 
creditors of availing himself of his position. But 
still even there, where the party dealing was a4ult 
and there was no undue influence, there was no 
reason wliy a creditor might not deal with an 
assignee, or why an assignee should be disqualified 
ftom dealing with a creditor. Another question was, 
whether the assignee might purchase for Iiiniself? 
Let it be assumed that there was a direct dealing 
with Quilter, there was no rule entitHng the plaintiff 
to say, ^* Although I knew whom I was dealing 
with *^ (alleging no concealment or undue influence) 
** the sale must be set aside," merely because it was 
the case of creditor and assignee. There was here 
no suggestion of misrepresentation by Quilter, nor 
of conceslment intentional or unintentional of any 
fact which he ought to have communicated to the 
plaintiff. It was said, he knew there would be an 
early dividend, but that did not appear, nor that 
there was any undue ezerdse of the power of the 
assignee or inadequacy of purchase money. It was 
true the money paid was 6sh and not 8s. in the 
pound, but the fact of the probability of the dividend 
exceeding 8s. was known to both parties, and indeed 
it was recited in the assignment — the £7,000 was 
given for that chance. There were no extrinsic 
circumstances of undue influence, or exercise of the 
power of the assignee, or inadequacy of price, to 
induce the coiut to say that the transaction ought 
not to stand. Therefore if there had been a direct 
assignment from the plaintiff to Quilter, he (the 



Yioe-ChBDcellor), much a» he disapproved of such a 
transMtioQ on the part ef an assignee, would be 
wider the necessity of saying that the plaintiff at 
least was not theii)erson who had a right to impeach 
it, being adult and im juris^ and there being no 
extrinsic circumstsjftces. The most important point, 
however, was, su|kpoee Pooley conceived he was 
dealing with 1\liidbome, and then after the trans* 
action was completed in 1856, discovered that he 
was dealing with him a$ a^eni and trustee fir QuUler^ 
thai would give the matter a very^ differeut cupect. If 
the court should conclude that Pooley was not aware 
till after the transaction was completed that QpiUer 
was beneficially interested in the purchase nade by 
Whidbome, at least to the extent of the interest of 
Quilter^ he could not maintain that as against Pooley, 
and if so, an assignee of general creditors would 
have no such right. How did the matter stand on 
that point ? Quilter represented that he never told 
Pooley that he was interested. There was nothing 
on the face of the transactions to show that any one 
but Whidbome was interested. QuQtcr said that 
the plaintiff had in the course of the interriewB that 
took place offered to sell to him. It waa very 
remarkable that no one mentioned the drcumatance 
to Pooley. Taylor in his letter did not say that the 
plaintiff did not know it ; and although inferences 
might be drawn from those circumstances, it was not 
inconsistent with the probability that the plaintiff 
did not know the fact that Quilter was interested JH^ 
the purchase. Then there was the unequivocal oath 
of Pooley, that until some time in 1856 he was not 
aware that Quilter was interested. Upon the evi- 
dence as it stood, therefore, he (the Vice-chan- 
cellor) should not decide the point. The afiidavita 
were made at the last moment, and every one who 
could g^ve evidence was living. The fact might be 
got at in three ways: by an inquiry in chambers, in 
which case the parties could be cross-examined upon 
their affidavits, by vivd voce examination in court 
under the new practice, and by directing an issue ; 
in which case there would not only be examination 
and cross-examination personally, but the onatter 
would be decided by that tribunal which was consi- 
dered the very best to judge of the truth in such a 
case. With respect to the case of Whidbome^ there 
was no doubt that the plaintiff knew the fact of hie 
being (he eoUeitor ^ the bankrupt prewnaUg to the 
bankruptqf. Therefore, as between Pooley and 
Whidboime, there was no question but that the 
plaintiff would, have no relief as against him. But 
if the transactiou with Quilter ought not to stand, 
the question was whether the plaintiff was entitled 
to set aside the transaction as to Whidbome; it 
appeared to his Honour he was not. The same 
observation applied to the case of Brunskell. The 
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InU therefore must be diamtBied with oosls against 
Bnmricell** ezecutora, and also against Whidbome ; 
bat suppoeing the plaintiff succeeded ultimately 
against Qnilter, the costs, relating to that portion 
as to which Whidbome was a trustee for Quilter, 
would be paid by the plaintiff, reserring the ques- 
tion whether the plaintiff would be entitled to 
recover them back from Quilter. 

SALE 08 MORTGAGE.— JK^Ar of re-prnxhaae 
&t redemption — Statute of LimUatumM.'^A.n absolute 
dbtaTeyanee containing no recital of a contract for a 
loan does not, primd faeie, become a mortgage 
merely because the rendor stipulates for a right to 
repurchase. Therefore, where in consideration of a 
certain sum, N. conveyed and assigned freeholds and 
leaseholds to C. absolutely, who by another inden- 
ture of even date, covenanted that In case N. should 
be desirous to repnrehase, and should give notice, 
fte., and should pay the said sum, C, his heim^ HCy 
would execute a conveyance, it was held (reversing 
the decision of Stuart, Y. C), that this was a sale, 
pot 9k mortgage. Qauere, O. having been in posses- 
don for twenty-five years of th^ rents and profits, is 
the ease withhi the 28th section of 8 & 4 Wm. 4, 
e. 27. Alderttm t. WkiU, 6 Week. Rep. 24S. 



SUMMARY OF DECISIONa 



OONYXTAHOUTO AND BQUmr. 

ABORTIVE COMPAKT.— Biff for aMotmfe-- 
jLofMe of time^-Aeqkiiteeno&^Pariiei — BatraHy* — 
The ifolfowing dedsion is one of great Imiiortanee as 
to the eflfeet of the abaodonment of a scheme for an- 
intended company and the return of part of the 
deposits of th^ shareholders without any speeiflc 
aoconnts showing the appropriation of the monies 
of the shareholders. ' • Also as to what b termed 
barratry on the part of solicitors The phuntiilb 
were two shareholders of fifty shares each (on 
whieh deposits of £2 lis. 6d. were paid) in A pro* 
jeeled railway company which foiled to pass their 
bill tfanm^ Parliametit in the session of lS46r, and 
was abandoned, The pkintiflW filed ibis bill in 
196St on behalf of themselves and all other share- 
holders except the defondants who were the pro- 
visional sonmiittes fof an Hcoount A suit finr a 
nmflar olject and^histituted by othes kbareholders, 
WIS c ompr omised in 1861. The same soHeitors 
acted fot tbfe fdalntiffs in the psesent and'former 
suit: Held^' that fh* managing committee df a 
pmgoeted r^Qway are not merely i^gmts of the 
eompany, bnt tmstees ; but^ though time Is not a 
bar'^to a^snit fi»r aa asoonni, yet it will fotm a 
mateapt iagiedicttt In the queitun^ but held( that 
iDMlHr the Monmstuioes of this case the Upise of | 



time since the abandonment of the scheme and 
acquiescence of the parties daring that period and 
the institution of the former suit, were not a bar 
to the prosecution of this suit: Held, that to 
constitute barratry, the instigation of the client to 
institute ■ the suit is not sufficient; the suit must btf 
substantially the suit of a solicitor on which the 
client can neither gain nor lose. The shares of a 
projected railway company were not taken up in 
snffident numbers to enable the deposit of otte*third 
of the whole of the proposed capital to be made in 
accordance with the xtdes of the House of Lords and 
to prevent tibe abandonment of the scheme the pro* 
visional committee announced to the shareholders 
that the requisite number would be taken up by 
eleven members €i the committee and three other 
persons, and on the fidth of this statement the 
shareholders resolyed to proceed with the bill ; the 
additional shares were taken up and the jleposit 
this paid in accordance with the rales of the house. 
The bill was however thrown out in the House of 
Lords and the scheme was abandoned. It appeared 
that the sum necessary for payment of the deposit 
of £2 12s. 6d. on the additional sharea had been 
borrpwedL flrom the bankers of the company, and 
after the abandonment of the scheme the oommittee 
out of the foods in their binds repaid the 4mount 
of the deposits paid'on ^e additional shares. T^ey 
snbeequeniiy repaid 10s. per share on the original 
shares to those shardiolders who would receive it, 
but they rendered no account of their receipts and 
payments to the shareholders. One of the plaintifls 
received the 10s. per share but the other did not. 
The bill was filed on behalf of all the shareholders 
except the' defendants for an account and consequen- 
tial relief. The three shareholders not members of 
the committee who took some of the additional shares 
were not made defondants : Held, that there was a 
mi^oinder of parties in not making the three share- 
holders defendants, as they could not properly be 
plainlifR; inasmuch as an account iras sought against 
them in respect of .the repayment of the deposits 
on the additional shares in foil, but the cause was 
ordered to stand over with liberty to the plaintifls 
to amend by making them defendants : also that 
there was no mi^oinder of plaintiffs because one of 
the plaintiffs had accepted the lOs. per share : Held, 
that the suit was not defective by reason of the 
dinnissal of the suit ..against two of the committee 
who had not acted; A decree was made against 
tiibee members of the committee who sanctioned the 
repayment of th.e deposit on the additional shares 
but the bill was dismissed against such of the 
defisndants as were not members of the committee 
wlken the repayment of the deposit on the additional 
shares in ftill was made, and with costs to be paid by 
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the plaintiffs altl^ough they hac* been added after 
the coming in of the answer of the other de^^ndants 
by which they had insisted that they were necessary 
parties. Williams v. Page^ 30 Law Tim. Rep. 360. 

ASSIGNMENT FOR BENEFIT OF CREDI- 
TORS.-«-/|Mof»ency of assignor — Creditor not entitled 
to come in subsequently, — In the case of deeds for the 
benefit of creditors, it is generally stated that it is 
executed for the benefit of such creditors as shall 
execute it. In such cases the only question is up 
to what tune are the creditors entitled to come in 
under the deed. The principle respecting this is 
laid down by Lord St. Leonards in Field v. Lord 
Donoughmore (1 Dm. and W. 227), in which he 
states that *^ it is not absolutely necessary that the 
creditor should execute the deed if he has assented 
to it. If he has acquiesced in it, or acted under its 
proyisions, and complied with its terms, and the 
other side has expressed no dissatisfaction, the 
settled law of the <S>urt is, that he is entitled to its 
benefits." The creditor must, however, do some 
act which amounts to acquiescence ; it is not suffi- 
cient for him merely to stand by and take no part 
at all in the matter. It is true, in some cases, as in 
the case of Nicholson t. Tutin (2 Kay ai^d J. 18), 
something may be inferred Arom his standing by 
until he has lost a remedy which he might have had 
at law if he had not come in under the deed. The 

• 

expression used in some of the cases, that it is not 
necessary fqr the creditor irrevocably to bind him- 
self, does not mean anything more than this, that he 
need not irrevocably bind himself at law. But it is 
impossible that a court of equity can allow a creditor 
to stand by, and play fast and loose, and to say, I 
will take under the deed if it is for my advantage, 
and a^rainst the deed, if I find that more profitable. 
There can be no doubt that so long as the creditors 
have' done no act inconsistent with the deed, they 
may come in under it, provided the relation between 
them remains unchanged. But after the insolvency 
of a debtor who has executed an assignment for the 
benefit of his creditors, who should come in imder 
the deed, creditors who have not previously assented 
io the deed, but have lain by, are precluded from 
taking wiy benefit under it. Biron v. Mounts 30 
Law Tim. Rep. 344. 

CHOSE IN ACTION.— Stop-order — Trustee 
Jtielief Act — Notice. — "Where the assignee of a rever- 
sionary iTiterest in a trustee fund gives notice of his 
assignment to the trustee, and the trustee afterwards 
pays the ftind into court under the Trustee Relief 
Act, setting out in his afiidavit the notice so given to 
him, the assignee should also obtain a stop-order. 
Re Miller, 6 Week. Rep. 238. 

COPYHOLDS. — Admission for three lives — Custom 
at to rights of cestui que vies — Advancement to sons 



named i/i grant — Devisee having legal title sent to law. — 
A custom was alleged in a manor, that where a 
person is admitted for the lives of three other 
persons, the cestui que vies would successively be 
entitled to admission for life after his death, not- 
withstanding a devise by him : Qaoere, whether such 
a custom would be good. A. was admitted tenant to 
copyholds, to hold to him (without words of inherit- 
ance) for the lives of B., C.^ and D., his three sons : 
Held, assuming that a valid custom existed in the 
manor, that the whole beneficial interest was in A., 
and that he could pass it by devise : Held, that the 
fact of his having named his three sons as the cestui 
que vies amounted to an advancement for the sons, 
and that they were entitled to the property succes- 
sively for life against the devisees of the father. A 
bill filed by the devisee of A. against the surviving 
son of A., who had been admitted as tenant, to 
obtain a declaration that he was trustee for the 
plaintiff, dismissed on the ground that, if he was 
entitled to the property under the devise, his remedy 
was at law. Jeans t. Cooke^ 30 Law Tim. Rep. 253. 

COPYRIGHT. — Piracy — Legitimate use of 
preceding works, — ^The compiler of a dictionary or 
works in which absolute originality is of necessity 
excluded, is entitled without exposing himself to a 
charge of piracy, to make use of preceding works 
upon the subject where he bestows such mental 
labour upon what he has taken, and subjects it to 
such revision and correction as to produce an origi- 
nal result, provided that he does not deny the use made 
of such preceding works, and the alterations are not 
merely colourably made. Various tests as to what 
constitutes the legitimate use of preceding works. 
Spiers v. Brown, 6 Week. Rep. 362, 

ESCAPE. — Liability of sheriff for escape-r-b Sf 6 
Vic, c. 98 — Jurisdiction. — Where a sheriff allows the 
escape of a prisoner arrested under a writ of attach- 
ment to enforce an order in a suit, the Court of 
Chancery has jurisdiction to enforce the sheriffs 
lii^bility. The measure of his liability in Chancery, 
as well as at law, since 5 & 6 Vic. c. 98, is the loes 
actually occasioned by the. escape, and not the whole 
amount for which the attachment issued. Moore r. 
Moore, 6 Week. Rep. 288. 

FEME COVERT.-r-fl«r equity to be recouped out 
of assets where lier estate has been mortgaged — B€mk' 
ruptcy of Atur&anc/.—r Where a mortgage is made of 
the wife^s lands to secure money borrowed by the 
husband, in the absence of evidence to the con- 
trary, the loan. will be presumed to have been ob- 
tained for his purposes ; his estate, especiaUy where 
he covenants to pay the debt, must, therefore, pay 
the mortgage money at the instance of the heir of 
the wife as well as the wife herself; although the 
husband may have paid off the mortgage imd taken 
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aa Miignment in tnut for himself and his executors, 
ftc, ^ the' wife, joining in the security; does not 
make it less the debt of the husband ; and her estate 
is considered as surety only for the debt. Lord 
Cowper (Tate r. Austin, 1 F. Wms. 264) held, that 
all other debts of the husband should be preferred 
to this; howerer, Loid Hardwieke laid down that 
the creditors could not stand in the place of the 
mortgagees against the wife's estate (Robinson t. 
Gee, 1 Yes. 261). The rule is, that where the 
husband is seised of the legal estate ^artf ugsorii^ and 
husband and wife join in a mortgage of the estate, 
reserring the equity of redemption to the husband, 
and his heirs, the husband has the equity of redemp* 
tion, as he before had the legal estate, that is — 
jmre weoris. And if such estate were equitable, so 
the equity of redemption remains equitable, but still 
jure wpoTii, and equity throws this protection round 
the wife — ^that the deed shaU operate no further than 
its particular purpose, unless there be some recital 
of intention that the husband shall take the benefit, 
or it is erident that the transaction was more than a 
mere mortgage transaction, or where the form of the 
equity of redeipption has nothing to do with the 
limitation of the estate (Coote on Mortgages, 8rd 
edit, I860, p. 623, 684), In the following case, 
which was before a bankruptcy commissioner, it 
speared that there had been a deriae o£ a freehold 
estate to A., a married woman, in fee. A. joined 
with her husband in a mortgage of her estate to 
secure an adyance made to him, and which, by the 
deed, he corenanted to repay. Hie re-conreyance 
was, by the terms of the deed, to be made to the 
husband in fee ; and in the erent of a sale by the 
mortgagees, the surplus, if any, was to be paid to him, , 
his executors, &c, for his and their own use and 
benefit. By an agreement executed a month after- 
wards, bat which it was sworn was entered into at 
the time of and was the inducement to, A. to 
execute the mortgage deed, it was agreed that, 
as between A. and her husband, his estate was 
to be primarily liable to the payment of debts in- 
terests, and costs, and that, in the erent of a sale by 
the mortgagees, the surplus, if any, should be paid to 
her. Upon the bankruptcy of the husband the es- 
tate was sold, with the concurrence of the assignees, 
but felled to realise sufficient to satisfy the mortga- 
gees : Held, that haTing parted with the estate to 
her husband by executing the mortgage deed, it 
became his, and that, consequentiy, she was not en- 
titled to be recouped out of the assets the yalue of 
such estate as against the creditors of her husband. 
Exp. Smai^piece^ 80 Law Tim. Rep. 262. 

FEME COYEXr.^Acqmeicenet in wrong tnvett' 
meni — W^ereproviio against anfietjMiftoii, and where 
not. — ^A married woman cannot be bound by jcquiea- 



cenoe in an improper inyestment of a fund to the 
income of whi<;h she is entitied for her separate use, 
with a proviso against anticipation — guoare^ whether 
she would be bound in the absence of such a proviso. 
Daviei r. Hodtou^ 6 Week. Rep. 866. 

FIXTURES.— Tenants Fixturea^Right to removal 
— Trade bmU&Hgs. — ^The cases on the right to remove 
fixtures differ so much that it is desirable to know 
what are the latest views of the court. In the 
following case Y . €. Kindersley held that machinery, 
engines, plant, vats, or utensils, may be removed 
by a tenant as trade fixtures. Trade fixtures to be 
removable must be either capable of being removed 
bodily, or taken to pieces and put up again, so as to 
be identically what they were before ; but this does 
not apply to brick bufldings let into the fireehold 
accessories adjuncts to trade fixtures, and which have 
no other eIis^l^cf or purpose, may be removed, 
although used as such accessories are not removeable. 
Whitehead v. Bennett, 6 Week. Rep. 861. 



, HUSBAND AND WIFE.— iVc^^erfy of wij 
Trust for her — Mortgage — BeservaHon of equity to 
husband — Mortgage- or re^settlemenL — Where there is 
simply a mortgage l^ husband and wife of the wife*s 
property, the mere reservation of the equity of redemp- 
tion to the husband and his heirs, does not exclude 
the wife's right, and this is so where there has been 
a settlement of the property, followed by a mortgage, 
the two evidently fi>rming part of one transaction. 
Thus, where the property of the wife was settied to 
the use of the joint appointment of the husband and 
wife, with remainders to the husband and wife, and 
issue of the marriage, with an ultimate remainder to 
the heirs of the wife, and, by a joint ^pointment 
dieted two days after, Uiey ^ipointed the property 
to the use of the appointment of the husband, and, in 
defeult thereof, to the husband until his bai^ruptcy 
or insolvency, and then to the wife for life, and then 
upon the trusts of the settiement subsequent thereto • 
and by an appointment and lease and release dated 
four months afterwards, the husband mortgaged the 
property, and Che equity of redemption was reserved 
to the husband and his heirs : Hdd, that the settle- 
ment, appointment, and mortgage, were to be treated 
as parts of one transaction, the intention of which 
was to enable the husband to raise money on the 
estate ; but tiiat, so fer as that power fras not exercised, 
the original settlement was to remain in force, and 
that the equity of redemption in the property be- 
longed to the wife notwithstanding the reservation 
on the mortgage. Heather v. (TNeiUj 80 Law Tim. 
Rep. 844. 

HUSBAND AND Wnti— ^Contracts inter se 
without truste&^Articles of sqtaration — Parent and 
child— Public policy.— It is well settled, both is kw 
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and equi^, tbat according to the general rule hus* 
baud and wife being regarded as one person, are 
incapable of contracting with each other. There is 
a well-known excepticn, however, with respect to 
the wife's contracts as to her separate estate, as to 
which she is always considered as a feme sole ; and 
'indeed the exception would prevail in every case 
case where the wife could be regarded as having an 
interest, or occupying a position similar to that of a 
feme sole suing for a divorce, and an agreement for 
the compromise of the suit is just one of those cases 
where the wife is to be taken as being at arm's 
length with her husband, and in the position of a 
feme sole, and therefore capable of abandoning her 
suit, and contracting with her husband for provisions 
to be made or acts done by him as a condition for 
such abandonment. Bateman v. The Countess of 
^oss, 1 Dow, 285, was a strong case to this effect, 
in which Ix)rd B^d^sdale affirmed the contract 
.(between the husband and wife)t both in Ireland, 
as Chancellor, and subsequently in the House of 
Lords. That case, as Lord Cottenham observed in 
Wilson V. W. (1 Ho. L. Cas. 578), was the more 
remarkable because it was a case in which Lord 
Eldon concurred with Lord Redesdale very shortly 
after he had dispussed so ably and fully the case of 
St. John V. St. John (11 Yes. 526), and took off 
much of the weight of his observations in that case. 
The wife being in litigation with ber husbaiid, was 
there treated as being a feme sole, and it would be 
contrary, in fact, to public policy if she were not 
allowed to settle a suit in the Ecclesiastical Court 
without the intervention of a trustee to enter into 
covenants on her behalf. Where it is simply a 
question |is to the husband's granting her an 
annuity in consideration of her abandoning her suit 
for divorce, such an agreement could be enforced, 
the stipuli^tions being such as a court of equity 
could enforce against the wife. The power to con- 
tract however must be limited to those interests as 
to which she may be regarded as a feme sole. K 
the contract be extended, and provisions inserted in 
it not strictly relating to such interests, and there- 
fore incapable of being enforced against her, the 
court cannot grant relief, as was decided by V. C. 
Wood in the foUo^^dng case, . where, in considerar 
tion of the abandonment by a married woman of 
proceedings against her husband for a divorce on the 
ground of adultery and cruelty, an agreement for a 
separation was signed by husband and wife, a 
trustee being named in the agreement on behalf of 
the wife, but not made a party to it. The agree- 
ment, after providing for a cerlain separate income 
for the wife and for \he protection of the husband, 
upon payment of such income from the wife's debts, 
contuned pertain provisions as to the children, of 



whom two were to remain in the wife's ciwtody, two 
with the husband, liberty to both parents to visit 
the children at school ; provisions as to their Pro- 
testant education ; husband, in case of death of either 
of the children with the wife, to be at liberty to 
plftce another^ with her: Held, that although the 
wife might contract with her husband to abandon a 
suit agaLoat him in the Eoclefliastical Court, and for 
provisions on his part as a condition therefore 
without the intervention of a trustee, this power of 
the wife to contract was limited to such interests as 
to which she could be regarded as a feme sole, and' 
which could be enforced against her. Demuiier 
allowed to a bill by the wife for specific performance 
of the above-stated agreement, on the ground that 
the provisions as to the custody and education 
of the children were such as could not be enforced 

• 

against the wife, and were also against public polity.' 
Varuittart v. VansUtart, 6 Week. Rep. 288. 

LEASE. — AgreanetU to demise not under seal — 
Uncertainty^ (f 9 Vic, c. 106, s. 3.— The followhig 
decision rdates to the specific performance of a con- 
tract for a lease where there were some uncertain- 
ties in subsidiary matters, but the main provisions 
were ascertained. The effect of the 8 & 9 Vie. e, 
106, s. 3, enacting that leases required byUw to be in 
writing are to be void unless made by deed, was also 
considered. By an agreement in writing, a landlord 
agreed to let to a tenant certain lands for a deQqite 
term at a fixed rent The tenant, however, was to 
. perform certain acts — as leading or carrying materials 
for building and draining, which were to be done by 
the landlord, and. there were stipulations that new 
hedges were to be made and planted by the landlord, 
and that gates, buildings, &c., were to be left in 
repair ; also, that the landlord reserved to himself 
all customary rights and reservations, such as liberty 
to cut and plant timber, search for and work mines, 
minerals, &c. The agreement was signed by land- 
lord and tenant ; it was held, that inasmuch as the 
subject-matter, the term, and the rent were certain, 
the uncertainties in the subsidiary part of the lease, 
even in the use of the expression, &c., were not suffi- 
cient to prevent the tenant firom having specific per- 
ormance of the agreement : Held, also, that the 3rd 
section of the 8 & 9 Vic. c. 106, which enacts, that 
every lease required by law to be in writing shall 
be void at law, unless made by deed, did not exclude 
the jurisdiction of the court in this case. Parker v. 
Taswell, 30 Law Tun. Rep. 347. 

MORTGAGE.— /Jec/cOTpfum—Fo/uK^ of sak by 
mortgagee under a power — Sale to mortgagee's brother 
and repurchase ajlerwards. — Wherever a power is 
given, whether of raising portions in a settlement or 
of sale in a mortgage-deed, or giving dominion over 
property for a specified purpose, the Court of Chan* 
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eery requires that it shall be exercised with a view 
only to effecting the legitimate parpose of the power. 
If it be used by the donee for otber purposes, from 
any ill motive, this is a fraud on the power. In 
the following case, it was shown to be the undis- 
guised intention of the mortgagee, in exercising the 
power, to exclude the mortgagor, and to reimburse 
himself the debt of other persons; , and the mort- 
gagee himself got into possession of the property 
under an assignment from his own yendee, who was 
also his brother : these were held to be sufficient 
leading circumstances-, without entering into minor 
&cts, to render the power of sale invalid, as exer- 
cised by the mortgagee. The facts were as follows : 
— The owner of two fourth shares in a newspaper 
mortgaged the same in 1840 to the defendant by 
deed, with proviso fbr redemption, and with a power 
of sale to the mortgagee in default of payment, as 
specified therein. Default having been made in 
payment, the defendant, the mortgagee, in exercise 
of the power of sale, by deed, in 1841, for an ex- 
pressed consideration of £1,000 assigned the two 
shares to his brother absolutely, freed from the 
mortgage debt. Afterwards the owner of the two 
remaining fourth shares assigned them for the 
benefit of his creditors to tnistees, who sold them to 
the defendant ; and in 1848, defendants brother 
assigned the two first-mentioned shares to the 
defendant, who thus became legal owner of the 
whole newspaper. The mortgagor died in 1852. 
In 1855 the plaintiff, who was the sole personal 
representative of the mortgagor, filed a bill for 
redemption, alleging that the pretended sale in 1841 
was a mere fraud for the purpose of excluding the 
mortgagor from the property ; that no consideration 
passed ; and that the defendant never accounted to' 
the mortgagor : Held, that the plaintiff was entitled 
to redeem. Robertson v. Norri$^ 30 Law Tim. Bep. 
253. 

JAOBTGAGK—Foredosure—Acootmi — &ife— 15 
J- 16 Vic. c, 86, *. 48.— By the 15 & 16 Tic. c. 86, 
8. 48, the court may in a foreck^turt suit direct a 
sale ; and it has been- supposed that the plaintiff 
cannot pray a sale, but must ask for a foreclosure. 
In the following case mortgagees in trust were held 
entitled to file their bill for an account and sale 
without praying foreclosure, notwithstanding that 
their mortgage security contained an express power 
of sale : the judge, however, put the case on the 
ground of the special circumstances of the transac- 
tion. Hutton V. Seedy, 6 Week. Rep. 350. 

MORTMAIN. — TUhe redemption trust. — A 
bequest of pure personalty to a charitable associa- 
tion, the sole object of which is the purchase and 
restoration to the church of impropriated tithes, is 
void under the Mortmain Act. Denton v. Manners, 
6 Week. Rep. 238. 



SETTLED ESTATES. — Leases and Sales of 
Settled Estates Act, s. 38 — Solicitor — Examination of 
married woman residing abroad.— A person appointed 
to examine a married woman under the 38th section 
of 19 & 20 Vic. c. 20, must be an officer of the court — . 
viz., a solicitor taking out his certificate in this 
country. • Re Turner, 6 Week. Rep. 365. 

STATUTE OF LIMITATIONS.— Adcnowkdg' 
ment by payment. — A suit for the winding-up of 
partnership accounts was instituted between the 
representatives of deceased partners. A recover 
was appointed in June, 1^4, and by common 
consent paid the assets which he got into the repre- 
sentatives of one of the deceased partners, and the 
suit was not further prosecuted. The executors 
who received these payments claimed a further debt 
from the estate of the other partner, which was 
barred by statute, unless the receiver's payments 
were sufficient to take it out of the statute. There 
was an independent claim for a lien which the . 
evidence was not considered by the court to establish, 
ajid it was held that payments by the receiver 
within twenty years did not take the case out of the 
statute. Whitley v. Lowe, 6 Week. Rep. 236. 

SUBSTITUTED EXECUTOR. — In case of 
death of one of original executors. — ^In re Lighton 
(1 Hagg. 235) a testator having appointed two exe- 
cutors, and provided that on the death of either of 
them two others should be substituted on the death 
of the original executor who had proved the will, 
and on a proxy of consent from the other^ probate 
was granted to one of the substituted executors, it 
appearing to have been the testator's intention that 
the substitution should take place on the death of 
either of the original executors, whether happening 
in the testator's lifetime or ailerwards. This deci- 
sion was acted on in the following case. A. ap-; 
pointed B., C, D., and E. executors of his will; and 
in case of the death of B., F. to be executor in hit 
place. B., 0., D.^ and £. proved the wilL B. and 
C. died. F. applied to have a double probate granted 
to him, D. and F. opposmg that grant : Held, that 
F. was entitied to the grant, and that the casualty 
was not restricted to the death of B. in A.'8 lifetime. 
Re Johnson, 6 Week. Rep. 275. 

WINDING-UP.— Two peUHons— Error in one 
petition — Costs. — Two petitions being presented, one 
by a shareholder and the other by a creditor, for 
winding-up the same company-^e first petition is 
wrongly entitied, and on objection taken, leave to 
amend is refused. On the second petition a condi- 
tional order is made for payment in a certain time, 
or, in default for winding-up, default is made ; but 
pending the creditor's petition and before order 
made on it, the shareholder presents another peti- 
tion to wind up. On the question of costs : Held, 
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that the shareholder mu^t pay the ooats of the 
wrongly-entitled petition, and the costs of the 
parties served upon the second petition. Ee The 
SanA Euex Gaa&gJU and Coke Company^ 6 Week. 
Bep. 234. 

XQUirr FSAcncK. 

COPIES OF DOCUMENTS.-nSSt>{icttor«' charge 
-^CastB—lb {r 16 Vic. c. 86, s$. 18, 20.-— A defen- 
dants solicitor, who himself famishes copies of 
documents which the plaintiff has a right to take, 
under the above act, will not be permitted to charge 
for them at the rate of fourpence per folio, but will 
be allowed only stationers' charges actually incurred. 
Kennedy v. George^ 6 Week. Rep. 218. 

PARTrES.--iVear< o/Wii— iJemurrcr— 16 j- 16 Vk. 
c. 86, 8, 42 — Serving aheent parties with notice of 
decree. — ^In an administration suit certain persons, 
whom the plaintiff in his bill stated that he believed 
to be the next of kin of the testator, were not made 
pKarties to the record, but the plaintiff alleged, in his 
bill, that he intended to serve them with notice of 
any decree which might ])e made. A demurrer for 
want of parties was overruled. Snepp v. Snepp^ 6 W. 
Rep. 855. 

STOCK.— 53 Geo. 3, c. 60^Tran$fer of unclaimed 
stocJc-^When stock was transferred to the com- 
missioners for the reduction of the national debt 
under the provisions of 56 Geo. 8, c. 60, and after 
many years a person claimed as administrator of 
the survivor of two persons, in whose name it had 
stood. Order made directing inquiries, ar in £x- 
parte Ram, 3 Myl. and Cr. 25. Ee Bishton, 
6 Week. Rep. 289. 

TRUSTEES.— TVttftotf Relief Act—New trustee 
appointed to whom old trustee objected — Coets. — A 
trust fund was paid into court by a trustee upon 
being informed that a new trustee^ to whose pro- 
posed appointment he had, previously-^objected on 
the ground that he was unknown to him and believed 
not to be a fit and proper person, had been appointed 
joint trustee with him over the fund: Held, that 
the trustee was entitled to receive his costs upon the 
petition of the cestui que trust for a transfer of the 
fUnd to new trustees. Ee Williams^ 6 Week. Rep. 
218. 

OOKM on LAW. 

ACCIDENTAL DEATH.— i2a&2t0ay company— 
lAabiUty to stranger for injury from defective moefttne 
— Privity. — ^A railway company, where goods were 
sent by mileage rates, left the xmloading of the goods 
to the consignee, and provided, at their station to be 
used, if necessary, by the consignee gratuitously, a 
crane for the unloading of heavy goods.^ A con- 
signee, to whom certain blocks of stone had been 
sent by mileage rate, having received notice from the 



company to remove the blocks by the crane, he 
called a bystander, not a iervant of the company, to 
assist, who accordingly did so ; the chain of the 
crane was defective to the knowledge of the company, 
and it broke while the Uock was being raised, in 
consequence' of which the man so giving his assist- 
ance was killed : Held, in an action by his adminii- 
tratriz under Lord CampbeQ's Act, that the copa- 
pany was not liable for the iigury. The gratoitous 
lender of an article unfit for ase, to his knowledge^ 
is not liable to a person whose use of it he has not 
foreseen for an injury caused by the unfitness. 
Blackmore v. The Bristol and Exeter Railway Com- 
pany^ 6 Week. Rep. 336. 

ACCIDENTAL KILLING.— XorJ CampheW 
Act, 9 jr 10 Vic. c. 9^^— Two companies using sam 
Kne — Accidental killing by one cfmpany^s train of 
servant of the other company. — ^The rule is now fbUy 
established that a master is not liable for the acci- 
dental killing of, or iiyury to, a servant caused by 
the negligence of a fellow servant of the deceased or 
ii^ured party. Two railway companies use4 in 
common one railway entrance, and east and west 
sidings ; when one of the oompany*s servants was at 
work on one of the sidings repairing some of his 
master's carriages, an engine and train belonging to 
the other company came up and killed him* Both 
companies had rules alike to be observed by their 
servants as to passing trains, &c, but there was no 
person specially kept on the platform entrance m 
look out for approaching trains to give notice there- 
of to the workmen employed. In an action brought 
by the executrix and vridow of the deceased (under 
Lord Campbell's Act) for compensation fixim the 
owners of the train by which her husband was killed, 
the jury found the engine-driver, the shunter, the. 
man who took care of the points at the sidings, and 
the deceased, were not guilty of any negligence, but 
that the rules were insufficient, and the defendants 
were guilty of negligence, and retpmed a Yerdict for 
the plaintiff for £300 : Held, by the court, that the 
verdict was right, Vose t. The LancaMre and 
Yorkshire Railway Company, 80 Law Tim. Rep. 289. 

ACTIONS AGAINST PUBLIC BODIES.— 
Right of action against local board of heahh — 11 ^ 12 
Vic. c. 63, ss. 139, 144.— In the case of the Feoffees 
of Heriot*s Hospital v. Ross (12 CI. and Fin. 607)« 
it was held that if charity trustees are gvdity of a 
breach of trust, the person thereby injured has no 
right to be indemnified by damages out of the trust 
fhnd. That Was a Scotch case; but it was also 
there held that the law in ibis respect is the Msme 
both in England and Scotland. That decision was 
founded on a previous Scotch case in the House of 
Lords, Duncan v. Findlater (6 CI. and iln. 894),. 
in which it was decided that trustees appointed under 
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a public roftd act are not responsible for an injury 
occasioned by the negligence of the men -employed 
in making the road, and that the fhnds raised by 
such act cannot be charged with compeni^tion for 
such an ii\jury. In the fidlowing ease it was argued 
that the same principle was applicable to the boards 
of health, as there was no fund applicable to the 
payment of damages ; but the court decided Otherwise 
on the words of the statute, holding that an action is 
maintainable against a local board of heldth for 
negligence in the construction, management, and 
direction of a sewer within their district, whereby 
damage has been sustained; notwithstanding that 
s. 144 of the Public Health Act, 1848, directs that 
compensation, the amount of which is to be settled 
by arbitration, shall be made out of the rates to aH 
persons sustaining any damage by reason- of the 
exercise of any of the powers of tiie act ; and also^ 
notwithstanding that ^e board has no property 
except by means of the rates levied on the nJtepgywn^ 
The Itekin Bridge Company y. The Local Board </ 
BeaUh of Southampton^ 6 Week. Rep. 223. 

CABK£E:BS.'-Los8o/go€ds-^Aetion-~^Faifmitit»tff 
cofiq>en8ati4m to consignor, — ^It is laid down in 2 Wma; 
Saund. 479, Uiat .the bare ftct of the plaintiff in uk 
action against carriers having been the person who 
deliyered goods to them to be carried, does not ca- 
able* him to maintain an action on the bailment. 
In the following case, it was held that it is no 
answer to an action against carriers by ike ^wner 
of goods lost (who was consignee), that the con** 
sigaor after the loss of the goods daimed compen- 
sation, and that the carriers, without notice, and be* 
lieving him to be the owner, paid oon^MusatioB . 
to him. CoomeB r. The Bristol ami Exeter Bail- 
way Company, 6 Week. Rep. 835. 

CARBIERS.— UahUky ^Damage^UUra- mru^ 
BoShcay company not conveying hy their iMS«--«A rail* 
way company undertsiking to cany by other means 
than their line, eannot set up, a» a defence ibr damage 
done to goods, that swch contract was made ultra 
vtfes. Willey y. The West Cornwall Bailway Com^ 
pony, 30 Law Tim. R6p. 361ir 

CABSJEBM^^Dttty of earners on r^ftual of the 
consignee to receive goode.-^TheTe is no general rule 
of law requiring carriers to give notice to thd con- 
signor of the refusal of the consignee tp recdve 
goods, but carriers are merely bound to do what is 
reftsonable under the particular' circumstances of 
each case. A cask of gin having been sent by the 
ptsintiff) a spirit merchant in London, to h*9 cus- 
tomer at Brecon, by the defendants, and the 
customer having reftised to i^eceive it on the ground 
that he had not ordered it, the defendants' agent 
placed it in « warehouse, where it remained three 
m<mths, when it was found that a part of the 



contents had escaped by leakage. It appeared that 
the fact, that the cask was leaky at the bung, had 
been noticed by one of the defendants' agents during 
its transmission. In an action against the. defend- 
ants as common ^carriers, the jury were directed 
that there was no general Jpir requiring a carrier to 
give notice of such a refusal by the consignee, but 
that it might be reasonable under some circum- 
stances, and that the jury were to say whether, 
under the circumstances, the defendants had done 
what was reasonable. The jury having found for 
the defendants : Held, that the direction was right, 
and that there was no ground for disturbing the 
verdict Hudson v. Baxendate, 27 L. J. Ex. 93. 

COLONIES.— X«^2a(H;e bodies in the cohnies-^ 
Their rights and authority^ Oontempt-^Lex et com- 
suetudo ParUamenti^ — The principal point in the 
following case is of great importi^ioe, involving as it 
does, on the one hand, the constitutional rights aud 
authority of the legislative bodies in various parts 
of her Mi^ty's colonial territories, sjid on the other 
the right to personal liberty (unless dqirived of it 
by law) which her Miyesty 's subjects take with them, 
as part of their birthright, to every portion ci her 
dominions. The sulgect is not new { it has been dis- 
cussed before on more than one occasion. In the 
cftse of Beaumont v. Carrett, from Jamaica (1 Moore, 
P. C. C. 69, A. D. 1836), it was decided that an 
assembly possessed' of supreme legislative authority 
had the povrer of punishing oontempts ; that the 
power was inherent in sudh an assembly, and'ind- 
dent to its legislative ftmctiona } and acccwding to the 
judgment in that ease, every eolonial assembly or 
council poss e s se d the sfone authority to punish for 
contempts which the House of Commons has exer- 
cised in this kingdom for a long series of years. 
But, in 1842, the same questioii (in substance) came 
before ^e Privy Council, in the case of Kielly v. 
Carson (4 Moo. P. G. C. 66), on an: appeal from 
Newfoundland, and ainoe argued the second time 
before the Lord Chancellor^ two noble members of 
the committee who had fbnnerly hdd the Great 
Seal, the three cfaiefii of the common law courts in 
Westminster Hall, two out of the four members of 
the court, who were present at the decision of the^ 
case of Beaumont v. Barrett, the Yioe-Chancellor, 
and Dp. Lushington, and on Uiat occaskm (4 Moore, 
P. C. C. 84) their lordships were of opinion that 
the House of Assembly did not possess the power of 
arrest, with a view to adjudication, on a complaint 
of contempt committed out of its doors. Xhey held 
that the power of the House of Conmums, in 
England, was part of the lex et oonsuetudo PaWia- 
menti^ and the existence of that power in the Com- 
mons ai Great Britain did not wanant the ascribing 
it to every Supreme L^gislalive Cooneiler Assembly 
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in the colonies. In the following case, the Judicial 
Committee of the Privy Council have also decided that 
Legislative Councils or Assemblies in the colonies, 
whether their authority be derived from the Crown, 
or a statute of the Imperial Parliament, do not 
possess the same authority to punish for contempt 
which the House of Commons exercises in- this 
kingdom. The lex et consuetudo Parliamenii apply 
exclusively tp the Lords and Commons of this 
country, and do not apply to the Supreme Legisla- 
ture of a colony by the introduction of the common 
law there. Fenton v. Hampton^ 6 Week. Rep. 341. 

DISTRESS. — Executitm — County • Court Act^ 
19 *• 20 Vic. c. 108, *. 7b— Goods of third party 
seized in execution — Distress for rsnf.— The 19 & 20 
Vic. c. 108, s. 76 (3 L. C. 69 — 80), provides, that 
*^ sec. 1 of the act 8 Anne, c. 14, shall not apply to 
goods taken in execution under the warrant of a 
county court ; but the landlord of any tenement in 
which any such goods shall be so taken may claim 
the rent thereof at any tune before die removal of 
ihe goods, by delivering to the bailiffs or officer 
making the levy any writing signed, &c., which shall 
state the amount of rent, &c. ; and if such claim be 
made, the bailiff or officer making the levy shall, in 
addition thereto* distram for the rent so claimed, and 
the costs, &c. ; and the bailiff shall afterwards sell 
such of the "goods under the execution and distress 
as shall satisfy, first, the costs of, and incident to, the 
sale ; next, the daim of such landlord, not ex- 
ceeding, &C.; and, lastly, the amount for which 
the warrant issued ; and in dther event the overplus 
of the sale, if any, and the residue of the goods, shall 
be returned to the defendant." In the following 
case, it was held that the goods of a third party im- 
properly taken in execution on the defendant's pre- 
mises, under the warrant of a county court issued 
against the defendant's goods, are not distrainable 
under 19 k 20 Yic. o. 108, s. 75, that section applying 
only to goods of the execution debtor. Brecid v. 
Knight, 6 Week. Rep. 226. 

EXCESSIVJi DISTRESS.— iSeiKw^ goods dis- 
trained within the five days — ^JVb damage sustained, — 
A distress was taken for rent, and goods, instead of 
being retained for the five days, were sold a day too 
soon, for which the plaintiff brought an action ; no 
evidence was given that the plaintiff had sustained 
any damage thereby, and the learned judge directed 
a verdict for the defendant: Held, that this was 
correct ; the 11 Geo. 2, c. 19, s. 19, only entitles the 
tenant to recover in an action for an irregularity in 
dealing with a distress where actual damage is 
proved: Held, also, that an amendment of the 
declaration at the trial by inserting a count for 
distraining and selling goods for a greater amount 
than the rent due, was properly refused by the 



judge, as the matter was not in dispute at the 
commencement of the action. Lucas v. Tarleton^ 
30 Law Tim. Rep. 369. 

INCOME TAX.— Landlord and tenant— Veduc- 
tion by tenant — Demise of brick clay — Royalty — Rent. 
—By the 5 & 6 Vic. c. 35, schedule D., '' for all 
lands, tenements, and hereditaments in Great 
Britain there shall be charged yearly iu respect 
of the property thereof for every 20s. of the annual 
value thereof the sum of 7d. ; and by section 60 
the fumual value of lands, &e., shall be understood 
to be the rent by the year at which the same are 
let at rack rent, if the amount of such rent shall have 
been fixed by agreement commencing within the 
period of seven years preceding the 5th day of 
April next before time of making the assessment ; bnt 
but if the same are not let at rack rent then at the sum 
at which the same are worth to be let by the year, such 
rule to be construed to extend to all lands, tenements, 
hereditaments, and heritages, capable of actual occu- 
pation of whatsoever nature, or for whatever purpose 
occupied or enjoyed, and of whatever value except 
the properties mentioned in No. 1 and No. 8 of the 
3rd schedule. No. 3 of schedule 17 provides that 
the duty in each of the three rules is to be charged 
on the person carrying on the concern, or being in 
the receipt of the profits; and before paying the 
produce or value, either between different persons 
engaged in the undertaking, or to the owner of the 
soil or property, with power to deduct.** In the 
following case it appeared that a lease demising a 
parcel of land, with Uberty to take clay, &c., and 
make bricks, contained three reservations — namely, 
an annual sum of £17 10s. for surface rent; s 
royalty or brick rent £100 by the year ; and a sum 
of 2s. for every thousand bricks made in one year 
over a million ; each sum was declared by the lease 
to be free of all deductions except for landlord's 
property and income tax. The tenant claimed to 
deduct from hb landlord property or income tax on 
each : Held, that he was entitled to make the deduc- 
tions, the two first payments being rent, and the 
third, if not rent, still a payment with reference to 
which the parties had agreed the deduction should 
be made. Semhle, per Martin, B., Watson, B., and 
Channel], B., that the landlord was assessable to 
income tax in respect of the 2s. payable fbr each 
thousand over a million bricks made on the demised 
premises in the course of a year under 5 & 6 Vic. 
c. 35, s. 1, and that the deduction was properly 
made under schedule A«, No. 3. Edwards v. East-^ 
wood, 6 Week." Rep. 331. 

JOINT-STOCK BANK.— 7^-8 Vic. c. 113, 
s. 21 — Liability of executors of shareholder whose name 
appeared upon a memorial filed after his death. — ^The 
7 & 8 Vic. c. 113, 8. 21, enacts, **that the persons 
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whofle names shall appear from time to time in the 
then last-mentioned memorial^ and their legal re- 
presentatives, shall be liable to all legal proceedings 
under this act, as existing shareholders of the com- 
pany, and shall be entitled to be reimbursed, as such 
CTisting shareholders only, out of the funds or pro- 
perty of the company for all losses sustained in con- 
sequence thereof/ It appeared, in the following case, 
that a person of the name of Walton was a share- 
holder in the Royal British Bank, and his name ap- 
peared upon several memorials, and, lastly, upon one 
filed in June, 1856, at which time he was dead. The 
plainti^ were judgment creditors of the company, 
and issued execution against the goods of the com- 
pany without effect. It was then sought to issue 
execution against the executors of Walton t Held, 
that ^' legal representatives " in stat. 7 & 8 Vie c. 
113, 8. 21, applies only to the representatives of 
persons who had themselves once been liablr; and 
that, as Walton was dead when the last-mentioned 
memorial was filed, he was 'Uot a person whose name 
was upon the memorial, and could not have been 
proceeded' against; and that his representatives, 
therefore, were not liable to an execution upon the 
judgment against the company. Powit v. Butlety 80 
Law Tim. Rep. 259. 

JURISDICTION.— /nterna/wnoZ-Vurwdiclton of 
Scotch courts over penons resident in England. — ^An 
English corporation, or any person domiciled in 
England, is liable to be sued in a Scotch court in 
most personal actions (not involving questions of 
personal status), and wherever the cause of action 
may have arisen, provided only there is some money 
due to such person by some one resident in Scot- 
land,- or provided, there is some property, however 
trifling of such person found within Scotland, which 
may be attached, the attachment being held to 
confer such jurisdiction on the Scotch courts. 
London and North Western Railway Company v. 
Lindsay, SO Law Tim. Rep. 857. 

LIMITATIONS, STATUTE OF.— IJeaZ estat^^ 
— Ejectment — Statute of Limitations, S Sf 4 WilL 4, 
c. 27 — Letter of admission hy a land agent — Evidence 
against his principal — Tenancy at toiU, — ^A tenancy at 
will must be created by the agreement of the parties, 
or it may arise from the relation of the parties, 
where there is a will on both sides, that the one 
shall take the land of the other <Doe v. Chamber- 
lain, 5 M. and W. U). By the 8 & 4 Will. 4, c. 27, 
8. 7, in the case of a tenant at will the right to bring 
an action is to be deemed to have accrued at the ecd 
of one year ^er the commencement of the tenancy. 
By sec. 14, an acknowledgment in writing signed by 
the person in possession (not mentioning an agent, 
&c.) of the title of the person entitied to the property, 
is to l>e deemed equivalent to the possession or 



receipt of the rent of the property. In the follow- 
ing case, which was an action of ejectment, it 
appeared that the plaintiff was seised of an undivided 
third part of land which had been held by one 
Thomas the owner of the other undivided two-thirds 
under a lease made in 1765, which expired in 1818. 
Thomas died in 1826, Peter (the father of defendant, 
who had .married Thoma8*8 daughter) succeeded, 
and at his death was the owner of the two- thirds ; 
the defendant, on the death of his father in 1886, 
became entitied to the two-thirds in possession, and 
so remained. Hitherto there was no evidence to show 
possession or receipt of rents of the one-third, since 
the expiration of the lease in 1818, by the plaintiff 
or those under whom he claimed ; nor any evidence 
to show under what drcumstanees it was occupied, 
if at aU, by Thomas or defendant's father. The fol- 
lowing letter was written by Mr. Joseph Newton 
(the receiver of rents and general lands agent of the 
defendant) to Mr. Millett, solicitor, Penzance, the 
%cting agent of the plaintiff Mr. Ley :^-Sir, in reply 
to your letter respecting Yentom Gimps, I beg to 
inform you that Mr. Peter has sold his interest in 
that property to Mr. Hodges, of Truro, a saddler. 
Mr. J. T. H. Peter is now in possesson of his two- 
thirds of the meadow referred to by you, and who 
will, no doubt, accept a lease (three Uves) for Ley's 
one-third at a fair rack-rent You must be aware 
that Mr. Peter, jun., is not bound to pay rent for 
Ley's one-third during the time his ikther held the 
meadow ; but no doubt he will do ao in case you 
lagree for a lease. I have given notice to Mr. Jago 
of your meeting on Saturday, the 17th inst.-^I am 
yours truly, Joseph Newton. — ^P. S., will you&vour 
me with the terms of your lease of the one-third of 
the meadow, that I niay lay it before Mr. Peter, 
jun." This action of qjectment was brought in May, 
1857 : Held, first, that this letter by the land agent 
of the defendant was not a sufficient acknowledg- 
ment binding on the defendant to prevent the opera- 
tion of the Statute of Limitations; also, secondly, 
that there was no evidence of a tenancy at will, 
created within tweil^ years, and therefore, was not 
within the 7th section of the Statute of Limitations; 
and the plaintiff was not entitled to recover ; Martin, 
B., on the second point, dissentiente. Ley v. Peter^ 
30 Law Tim. Rep. 867. 

MASTER AND SERVANT.— Accident to work- 
man — LiabUity of employer. — The following ease 
shows the disincUnation of the courts to fix upon a 
master a liability in respect of anything done for the 
canyiilg on his business, and firom which an ii\jnry 
arises to a servant in his employ. A hoarding was 
erected so far into the road that a cart in passing 
struck against it, causing things to fall, whereby one 
of the workmen became ii\jured. The workmen had 
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before complained of the iioarding, but nerertheless 
bad continiied working there voltintarily. Li an 
action against the master, bis employer, for the im- 
proper erection of the hoarding, the cause of the 
accident : Held, that the action was not maintainable 
against the master in respect of an injury occurring 
in that way ; and, also, that from the part the master 
took in it In this case, it was too remote to support the 
action. Assop t. TaUs^ 80 Law Tim. Rep. 290. 

MAl^TER AND SERVANT.— Confrort o/ j«-- 
vice — Dissobttion of parinership^^Nomnal damages — 
New trial. — Where a clerk has entered into the 
senrice of a partnership for a term of years, and 
upon a change of partners consents to cancel die old 
agreement upon a new agreement, with the ilew firm 
being entered into, and thereupon he enters into the 
service of the latter finn, tiie question for the 
jury IS simply whether or no a new agreement has 
been entered into. The court will not grant a new 
trial, on the ground that Ihe plaintiff is entitled to 
nominal damages, if nominal damages have not been 
claimed at the trial. Qucsre^ whether a mere change 
of partners is a breach of contract to employ for a 
term of years. Hobson y. Cowley and MadeUy^ 6 
Week. Rep. 384. 

METROPOLIS LOCAL MANAGEMENT ACT. 
—Sectum 119 ^ 12(y--ObstrucHon in a streetSuHd- 
ing in front of houses, — ^In the Mile-end-road there 
is between the paved footway and the carriage way 
an intermediate space, which the occupants of the 
houses on either side have, by the permission of the 
lord of the manor of Stepney, to whom the soil 
belongs, been in the habit of using for their respective 
purposes, as for the repair of carriages, the sawing 
of stones, the erection of moveable sheds, &c. ; and 
subject to such user, the public have always, as of 
right, passed over the space in question when con* 
venience required : Held, that a shed erected by 
the keeper' of a public-house on the portion of the 
space opposite his house was not an obstruction to a 
street which the local authority was entitled toTe- 
move mider ss. 119 or 120 of the Metropolis Local 
Management Act, 18 & 19 Tic. c. 120. Le Neve v. 
The Vestry of Mile-end Old Town, 6 Week. Rep. 
338. 

METROPOLIS LOCAL MANAGEMENT ACT. 
— 18 j- 19 Vic, c, 120 — Action on contract made with 
the board of works of the WkitecJiapel district-^ Trans- 
fer of UabiUty, — An action commenced afler the 
passing of 18 & 19 Yic. c. 102, on a contract entered 
into before the passing of that act, with the old 
trustees under a local act, having duties, powers, 
and authorities in relation to the cleansing a parish 
included in a district mentioned in schedule B. of 
18 & 19 Yic. c. 120, is properly brought against the 
b;)ard of works of such district. Sinnort v. The 



Board of Works of the Whiiechapel District, 6 Week- 
Rep. 289: 

POLICIES OF INSURANCE.— miction by ett- 
ctUors of deceased underwriter against insurance bro^ 
kers for prendumi^^Claim of defendaiUs to set off a 
loss upon a policy unadjusted at the death of the under'* 
writer, — In the following case^ an attempt was made 
to set up a custom as between underwriters and in- 
surance brokers with respect to their mutual rights 
and liabilities on the various transactions betweea 
them. The court held that in an action by execntora 
of a deceased underwriter for premiums upon poli- 
ei^ due in his lifetime, the defendants, the insurance 
brokers, cannot (either by way of legal or equitable 
defence) set off losses upon poiieies una^usted at 
the time of the underwriter's death, unless there be 
some express agreement or established custom to 
that effect. And in a case where such a custom was 
set up, the court being empowered to draw inferencea 
of fact from the evidence : Held, that the existence 
of the custom could not properly be inferred from 
the evidence laid before it« Beckwith v. BuiUn, 80 
Law Tim, Rep. 284. 

PUBLIC COMPANY.— Debentures — UnauOio^ 
rised borrowing of money by directors — Construction^ 
^^It is no defence to an action on debentni'es under 
the seal of a public company that the directors had 
not sufficient authority under the deed of settlement 
to borrow the money. When there are clauses in a 
deed of settlement enjoining strict formalities in tie 
making of contracts, these provisions nrast, notwith-> 
standing general words, be confined to the class of 
contracts mentioned in these clauses. QiMere, per 
Williams, J., whether these provisions to control 
the common law are legal. Agar v. The Official 
Manager of The Athencsum Life Assurance Society^ 
6 Week. Rep. 277. 

PUBLIC COMPANY.— Joint-stock company — 
Contract with director — Confirmation by shareholders 
— Joint-Stock Companies Registration Act, 7 j* 8 Vie, 
c, 110, s. 29. — The Joint-Stock Companies Regis^ 
tration Act, 7 & 8 Vic. c. 110, s. 29, prohibits con- 
tracts in which durectors are interested, ^'except a 
policy of assurance, grant of annuity, or contract for 
the purchase of an article or of aervice, which is K-* 
spectively the subject of the proper business of the 
company, such contract being made upon the same 
or like terras as inj like contract with other cus- 
^mers or purchasers,"' uidess submitted to a general 
or special meeting of the shareholders, and confirmed 
by them. A' director of a life assurance company 
was appointed by a resolution at a meeting of direc* 
tors agent of the company for ' the establishment of 
agencies in the provinces, to be paid by a commis- 
sion, but such appointment was not submitted to or 
confirmed by the shareholders: Held, that the 
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contract was rendered yoid by the 29th section, and 
that he could not maintain an action against the 
company for his commission. SembU^ that the con- 
trscts for the purchase of articles or of service to 
which the exception refers are such contracts only 
where the company sells to the directoir, or renders 
to him a service, which it is the proper bttsiness of 
the company to sell or render, and 'not any oontract 
where the director contracts to sell or retader a ser- 
vice to the company. Poole y. The Natidnat Pro- 
frincial life Assurance Company^ 6 Week. Rep. 211. 

RAILWAY ANl) CANAL TRAFFIC ACT; 
1864. — Undue preference, — Where a ridlway c«n* 
peny charged lower rates to the tenants of a large 
coal owner than they did to other persons, and jus- 
tified their doing so on the ground that the coal 
owner had threatened to constmet a compethig hne 
of railway, and that he had been put to great ex- 
pense in constructing works for the purpose of 
bringing his coals down to the defendaqt^s ridway % 
Held, that this was no justification, and that' the 
variatibn In charge was an *^ undue preference.'*' 
Harris t. The Cockermouth and Worthingtm ^Railway 
Company^ 6 Week. Rep< 309. 

RAILWAY COMPANIBa— Oifria^ o/caftfe-^ 
Special condition — Reasondbleness-^Ii^ufy by defecHoe 
tmehSiatuU 17 ^ 18 Vie. c. 81.— The following 
dedsian as to the r%ht of railway companies to 
limit their liability in respect of the carriage of 
horses has given riite to much discussion as to its 
propriety. In the case of Simon y. Gt. West Sail. 
Co. (18 C. B. 806), the Court of Common Pleas 
held, ihat the 16th danse of the notto of the Gt 
West BaiL Co.— namdy, ** that goods conYeyed at 
special or mileage rates must be loaded and unloaded 
by the owners or their agents, and the con^iany wifi 
not be responsible for any risk of stowages, loss, or 
damage, however caused, nor for discrepancy in the 
delivery as to either quantity, number, or weight ; 
nor for the condition of articles so carried, nor for 
detention or delay in the couYcying 'or delivety of 
them, hrTTCYer caused,'* — ^w«S'r6ssonable within the 
aet In Fardington y. The South Wal^ RAiL Co. 
(1 H. and N. 68), the Court of Exchequer held that 
a memorandum ivlating to live animals, that ** the 
company are to be held free firom all risk and re- 
sponsibility In respect of any lois or dittlage arising on 
ihelbading or unloading from siiflbcatidn, or from 
being trampled upon, bruised, or otherwiie injitfed in 
trimsit, frt>m fire, or from any other cause whatever,** 
was reasonable. In the following case, it appeared 
that a railway company, upon receiving horses to be 
fbrwarded by a goods tndn, required the sender to 
sigyi a ticket contailiiiig the following memorandum : 
''This titket is issued subject to the owner^s under- 
taking all risks of 6onYeyanoe, loadmg, tod unload- 



ing, whatsover, as the company will not be respon- 
sible for any ii\piry or damage, howsoever caused, 
occurring to any Uyc stock of any description travel- 
ling upon the Y. and L. railway, or in their vehicles.** 
The horses were put by the servants of the company 
into a truck, which was, to external appearance, and 
so frr as they knew, sufficient, but which, in point 
of fket) was insufficient for the purpose, and during 
the joumey the horses were, by reason thereof, 
injured : Held, first, that the condition was reason- 
able ; secondly, that the damage by reason of the 
insufficiency of the truck was a risk of couYcyance, 
and that the company was protected from liability by 
the notice. 3PManusr. The Lancashire and York- 
shire Company^ 6 Week. Rep. 888. 

IKUPPING.— rA« Merchani flipping Aat, 1864| 
s, 869— Xtc€iioe of pUot to he delivered up when 
fwjutrMf.— The 862nd section of 17 & 18 Vic. c. 
104, obliges, under a penalty, CYcry -qualified pilots 
wheti required by 4he pflotage «uthoii{y who 
^>pointed him, to deliYer up his licence : Held, that 
the pQoiage aatlkttity need not assign any reason 
Ibr requir^ the Uecaioe to be deliYered up. Henry 
Y. The Maeter PihH and Brethren of the TrinOy Houses 
6 Week. Rep. 282. 

STATUTE OF LQKITATIOKS. — Al^rcaiKOs 
Law Ambndment Aet^ lB6$^karotpeetive effect-^ 
Payments by one qf two cO'-^Mftors — KmowUdgeand 
consent of other oo-deUor. — The 19 & SO Vic. o. 97, 
8. 14, enacts tiiat inreference to 21 Jac. 1, c 16, s. 9, 
and 8 & 4 WilL 4, c. 42, s. 8, where there shall be 
two or more co-contractors or co-debtors, whether 
bound or hable jmntly only, or jointly and severally, 
no tuch co-contractor or co-debtor shall lose the 
benefit of either of the said enactments so as to be 
chargeaUe in respect or by reason only of payment 
of any principal, interest, or other money by any 
other of such cb-contractors -or co-debtors. It has 
been decided by the Court of Queen's Bench, that 
part payment By one co-debtor within skx years 
before the commencement of suit, and before the 
passing of 19 & 20 Vie. c. 97, s. 14, does notpre- 
Yent the operation of the Statutes of IJmitation in. 
fovour of another co-debtor, following the authority 
of Kindersley, Y. C, in Thompson y. Waithmi|^ 
(8 Dretr. 828 ; 6 Week. Rep.^). Mere knowledge 
and consent by one co-debto^to payments made by 
another co-debtor do not prcYcnt the operation of 
these statutes in fiiYour of tha iion-paying co-debtor. 
Jaoheon y. Woottey, 8 Week, ii^p 928. 

SUCCESSION DUTt—ie i» 17 Vic. c. 61, 
\ 21 — Swieetsar^ insane ctafme covert^ dying before 
inskdments ofdiUyxare payabkh^uccessor competent to 
dispose byudUof a continuing interest, — ^The Succes- 
sion Duty Act, 16 k 17 Vic. c. 61, s. 21, by which 
instalments, not become due at the death of a 
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«^ successor,^^ cease to be' payable, ^^ except in the 
case of a successor who shall have been competent to 
dispose by will, of a continuing interest," refers to 
the quantity of interest and not to the personal 
capacity of the individuaL A person, therefore, 
becoming entitled to the disposable interest of a 
*^ successor** who, being insane or a feme covert, 
dies intestate before all or any of the instalments of 
succession duty are payable, is liable to the payment 
of such instalments. The Attorney-General ▼. 
Hallett, 27 L. J. Ex. 89. 

COMMON LAW PBACTICS. 

AMENDMENT.— Pate of wrU-^tatuie of Limi- 
tations. — ^The court refused to allow the date of a writ 
of summons to be altered for the purpose of pre- 
yenting the plaintiff *s claim from being barred by 
the Statute of Limitations. Clarke y. Smith, 80 Law 
Tim. Rep. 291. 

COUNSEL AND ATTORNEY.— &««»^ catrn 
in court at Nisi Priua — Client after wards re/using to 
be bound thereby — Powers of counsel and attorney, — 
The following case is one of warning to solicitors 
respecting the settlement of actions in court without 
having the express consent of the client to the 
proper compromise. The female plaintiff consulted 
a counsel residing in the country upon the subject 
of her rights for seduction and breach of promise of 
marriage against the defendant The counsel him- 
self then wrote to him ; but as terms could not be 
eflfected, the counsel recommended her to an attorney 
to bring the actions, and what required to be done 
by an attorney was done in his office by his clerks. 
The plaintiff never spoke to the attorney himself. 
At the assizes where the causes were ready for trial, 
the female plaintiff and her mother, in a conversation 
upon terms of settlement, told the managing clerk 
to settle on the best terms he could ; the counsel who 
had sent her to the attorney was her jimior counsel 
in the case. Terms of settlement were come to in 
court, when he was present, and these terms indorsed 
on the briefs of the leading counsel for plaintiffs and 
defendant. Afterwards she refused to be bound 
thereby, and repudiated the terms come to, saying 
she had not authorised them : Held, that there must 
be a new trial under the circumstances, her attorney 
to pay the costs, and of the rule for it. If she 
authorised the terms, then she would pay those 
costs. If she did not, they would properly fall 
upon her then attorney. Brooks v. Cox^ 30 Law 
Tim. Rep. 288. 

DEATH OF PLAINTIFF.— jBc/«?€en trial and 
jud^ent — Motion to enter noiisuit, — AVhere a verdict 
is found for the plaintiff at the trial, with leave 
reserved to the defendant to move to set it aside and 
enter a nonsuit, and the court directs a nonsuit to 



be entered, and afUr it is so entered it is discovered 
that between the time of the trial and the judgment 
of the court the plaintiff died, the court will direct 
the nonsuit to be entered as of the time of the trial 
Moore v. Roberts,'^ Law Tim. Rep. 287. 

DEFENDANT ABROAD.— C. L P. Act, 1852, 
s* 18 — Proceeding against a defendant residing out of 
the jurisdiction — Cause of action where arising — Pro- 
missory note payable in London-^Presentment. — The 
following is an important decision upon the provi- 
sions of the C. L. P. Act, 1852, allowing service of 
process out of England, but requiring, certain proofs 
before leave is given to proceed in the action where 
the defendant has not appeared ; it having been held 
by the Court of Exchequer that where there is a 
contract with reference to some act to be done Within 
the jurisdiction of the superior courts, it is immaterial 
where such contract is made ; and if such act is so 
done, it brings the cause of action within the juris- 
diction, so as to authorise a judge to make an order 
to proceed against a defendant abroad under C. L.P. 
Act, 1852, s. 18. Action by payee against maker on 
a promissory note, payable at Jones, Lloyd, and Co., 
four months afler date, made and delivered abroad, 
but duly presented here : Held, that the judge had 
properly made an order for plaintiff to proceed 
against defendant residing abroad under the above 
section. Fife v. Round, 30 Law Tim. Rep. 291. 

EXECUTION.— Ele^'t—i&cofu/ elegit against same 
lands — 'Sheriff's poundage— Statutes 29 Eliz. e. 4 ; 
8 Geo. 1, c. 15, s. 16. — Lands, the possession of 
which has been delivered by the sheriff to a jndg- 
ment debtor under an elegit, cannot be extended 
under another elegit (subject to the prior extent), 
whether at the suit of the same or another creditor. 
Carter v. Hughes, 6 Week. Rep. 212. 

EXECVTIOl^.— Defendant in custody for twelve 
months for damages under £20 — Ejectment.^Pnor 
to the Common Law Procedure Act, the 15 & 16 
Vic. c. 76, the effect of 48 Geo. 8, c. 123, was, that 
after judgment in ejectment, the party taken in 
execution might be discharged after twelve months. 
That was settled by Doe v. Sinclair (5 Dowl. 615 ; 
Doe v. Ward, 2 Mees. and W. 65). In the follow- 
ing case it was decided that a defendant in an action 
of ejectment taken in execution for the costs, is 
entitled, notwithstanding the C. L. P. Act, 1852, 
under which danlages in ^ectment are not entered 
up in the judgment, to be discharged from custody 
pursuant to 48 Geo. 3, c. 128, after being in custody 
for twelve iftonths. Humpheries v. Franks^ 30 Law 
Tim. Rep. 287. 

HABEAS CORPlfB.'-Suit by prisoner— ProsC" 
cuting action — Examination as witness. — A prisoner 
for debt is entitled to a writ of habeas corpus ad 
testificandum in his own case ; but he is not entitled 
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to • kaheat carptu fi>r the purpose of prosecutiiig 
falsBoit flip. CoMett, 6 Week. Rep. 282. 

INTERROGATORIES.— C. L. P. Act, 1854, 
«. bl^-What wterroffoUniu graaUd—Some wireflMOii- 
oNe, r^teUd aUogether.^'Whea a plaintiff or defen- 
dant applies to exhibit interrogatories, thoee inter- 
rogatories should be reasonable and proper with 
reference to the suit ; if they are not, the ooort or a 
judge at chambers will not go through them to 
peruse and settle them for the parties, but refuse 
them altogether. Sobson y. Crawlof^ 30 Law Tim. 
Rep. 290. 

JUDGE'S ORDER.— Service of ruU^-Makinff' 
wder a tmU of court, — A judge's order, under the 
garnishee danses of the C. L. P. Act, calling upon 
defendant to attend before the master to be examined 
touching any debts which may be due to him, was 
serred on the defendant's father at defendant's 
^'.usnal *' place of business, the plaintiff being unable 
to disoorer the defendant's place of abode. On 
motion to make the judge's order a rule of court, a 
rale was granted absolute in the first instance. ^ 
^d y. WrdUon, 30 Law Tun. Rep. 258. 

VTroacm axd fbobats. 

DESERTION.— iVof«?li9a order ^ Specific pro- 
pertff, — ^A protection order as to the property of a 
wi& who has been deserted by her husband should 
be firamed in general terms, and not to coyer spe- 
cifie prope rty . Re MuUineaux^ 6 Week. Rep. 856. 

DISSOLUTION OF MARRLLGE.— JJea<2% of 
peiidan — Demurrer, — A petition for dissolution of 
marriage should be addressed to the court for diyorce 
and matrimonial causes. A demurrer to a plea for 
insnffidency not allowed. Re Evans^ 6 W. Rep. 356. 
' DIVORCE.— J?fi^/u& marriage-Scotch divorce-^ 
Bona-Jlde damicHe, — ^Where a party goes from Eng- 
land to Scotiand without any intention of permanently 
residing there, or eren giring up his establishment 
in England, a Scotch sentence of diyorce dissolving 
an English marriage contracted between a domiciled 
Englishman and woman is inyalid (Lolly's Case, 
Russ. and R. G. C. 234; Beasley y. Beaxley, 
3 Hagg. 639). Accordingly, in the New Divorce 
Court an allegation pleading as the ground for 
the validity of a Scotch sentence of divorce, a mere 
temp3rary residence, and no bona fide domicile in 
Scotland — ^r^ected as not being sufficient to.distin- 
gkish the case from Lolly's case, and Beaxley y. 
Beazley. A Scotch sentence purports to dissolye 
the marriage, and if not good for tiiat, cannot autho- 
rise any separation short of total divorce. RMm^ 
T. Paxtouy 80 Law Tim. Rep. 371. 

JUDICIAL SEPARATION.— il2tnu>ny pendente 
Ute — I^ode of trial. — The 17th section of the Divorce 
Act gives the new court power to make orders for 



alimony ; the 32nd section gives power, on a petition 
for dissolution to decree alimony pendente lite ; the 
6th section transferred to the new court all the 
authority in matrimonial matters formerly exercised 
by the ecclesiastical courts ; and sec. 9, gives the 
Judge Ordinary all the power and authority of the 
court, except as to the matters thereby specially re- 
served for the ftdl court. It seems doubtful uuder 
the act and rules whether the judge ordinary can 
make an order for alimony pendente Ute in a suit for 
judicial separation, especially where the husband has 
not appeared to the citation (rule 25) : where one 
party does not appear, the judge ordinary will not 
require a jury on the trial of a suit for separation, 
but the eyidence will be oral. Re DeanCy 30 Law 
Tim. Rep. 370. 

LIMITED ADMINISTRATION.— Traciictf — 
AdministratioHfor a special pmrpo»&—Term» of yearn, 
••—Administration will be granted to a person in- 
terested in a term of years created for trust purposes, 
but the administration will be limited to the trust 
term alone. Re Rynes, 30 Law Tim. Rep. 853. 

LUI>( ACT, -^ Will— Testamentary incapacity— Ad- 
mtnutratiofi.— In re Boorget (1 Curt. 591) Sir H. 
Jenner granted administration of a deceased person 
as dying intestate, being satisfied from affidavits, and 
upon the fiioe of the will, that the deceased was 
insane. This decision was acted on in the following 
case. E. R. J. made a will whUst of unsound mind 
in ikvour of some charitable institution. The only 
party interested to support it was cited to propound 
it, or show cause why it should be treated as a 
nullity, but did not appear. On an affidavit of the 
medical attendant of the deceased of his testamentary 
inciqpacity, administration was granted to one of his 
next of kin as in an intestacy. Terry y. Dyke^ 6 
Week. Rep. 275. 

REVOCATION OF WILL.— Effect of destroying^ 
revoking document — First will not set up. — The de- 
struction of a second will itself revoking one of priqr 
date does not reinstate the first will, though the 
document may be in existence at the testator^s death 
— ^parol evidence admitted as to the contents of the 
second will. Exp, Browne 30 Law Tim. Rep. 353. 

REVOCATION OF WILL.— Custody of testator 
— Signatures and attestations torn off, — ^A. made his 
will, bdng in extreme illness, on 15th December, and 
placed it in his mother's custody. At his request • 
his mother gaye it to him on the 21st. On 22nd he 
died, and the will was ibund under the bolster of the 
bed with signatures and attestation clause torn off, 
the latter were nowhere to be found. Deceased had 
expressed no dissatisfaction with his said wUl. On 
motion for probate of the paper, to his widow as exe- 
cutrix: Held, that the will was revoked. Exp, 
Lewis, 30 Law Tim. Rep. 853. 
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WILL. — Wife — HMsband — S^Hxration hy consent — 
Separate property, — The following is a decision of 
some iidportance as to the right of a married woman 
to dispose of property earned by her after her sepa- 
tion from her hushand, on the ground that it is to be 
considered as her separate property, with all its 
incidents. A and B. married in 1811 ; in 1817, they 
verbally agreed to separate, and not to interfere with 
each other, and divide thdr then furniture and 
effects. Tlie wife supported herself by her own 
industry, and acquired property which die disposed 
of by will in 1856. Probate of this will was opposed 
by the husband, who asserted his marital right to 
his wife's property : Held, that, under the circum- 
stances, the property had been acquired to the wife^s 
sole and separate use, and that the pa disponendi 
would attach, as a matter of course, to such pro- 
perty. Haddon v. Fladgate, 30 Law Tim. Rep. 870. 

BANKRUFTCT. 

ARREST. — Primlege of a prosecutor and a witness 
from arrest for debt whUe attending police courts — 
Vesting order upon creditor's petition vacated uMotU 
his consent, — Where a party is in attendance at a 
police-court as a prosecutor and witness, and is 
arrested fbr debt, the judges of the superior' courts 
will discharge him ; and where a vesting order has 
been obtained by the arresting creditor upon a 
creditor's petition under the 1 & 2 Tic. c. 110, s. 
36, upon such process : Held, that it will be vacated 
without the consent of the creditor, as being void 
ab initio. Re Harrison^ 30 Law Tim. Rep; 371. 

ATTENDING ASSIGNEES.— jBanifcni/)tey Con- 
solidation Act, 1849, s, 105 — Bankrupts services 
after cerHficate — Allowance for. — ^By the 105th 
section of the Bankruptcy Consolidation Act, 1849, 
it is enacted*^ that, every bankrupt, after he shall have 
obtained his certificate, shall, upon demand in writing 
given to him, attend the assignees to settle any 
accounts between his estate and any debtor to or 
creditor thereof, or do any act necessary for getting 
in or protecting the said estate, for which attendance 
he shidl be paid fi^ shillings per day by the official 
assignee out of his estate." Where it is admitted 
that the bankrupt, after havmg obtained his certificate, 
has attended frequently at the office of the official 
assignee and assisted in getting' in and realising his 
estate, but no account has been kept of the number 
of such attendances, the court will approve of such 
sum bemg paid to him under the 105th section of 
the Bankruptcy Act^ 1849, as the official assignee 
shall certify that in' his judgment he is entitled to. 
Be Barnes, 30 Law Tim. Rep. 356. 

COLLUSION.— iVb assets— Bankruptcy Act, 1854 
seU, 20 — Certificate wfiolly refused, — ^By 0ec. 20 of 
the Bankru|>tcy Act of 1854 (17 & 18 Vic. c. 119), 



it is enacted, '^ that on and .after ttb first day of 
September, 1854, any trader liable to become bank- 
rupt may petition for abjudication of bankruptcy 
against himself; but unless he^shall forthwith, after 
filing his petition and before adjudication of bank- 
ruptcy thereunder, make it appear to the satisfiiction 
of the court that his avsUable estate is sufficient fo 
produce the sum of £150 at the least, his petition 
shall be dismissed.*^ In the fidlowing case, the 
appellant having been adjudged bankrupt, the 
eommissioner whoUy refused )iim any certificate, 
considering that he had himself instigated the bank- 
ruptcy, though not himself the petitioner for abjudi- 
cation, at a time vflw his debts were very large, snd 
his assets below tKc amount fixed by the 20th section 
of the act 17 & 18 Vic. c. 119 : Held, by Eoiight Bruce, 
L. J. (agreeing with that decision), that the bank- 
ruptcy was virtually the bankrupt's own act, and 
that this fact, coupled with the amount of assets, 
brought the case within the section referred to, and 
that the certificate was properly refused. Turner 
L. J., did not concur in this judgment, not being 
convinced that the bankruptcy had been instigated by 
the bankrupt himself. Time was given to the 
bankrupt to apply to have the bankruptcy superseded. 
Exp. Sellers, 80 Law Tim. Rep. 843. 

COUNTY COURT PROCESS.— ilrrest after 
protection granted in respect of contempt of ecu 
committed prior to such grant. — ^In Exp. Wilson (80 
Law Tim. Rep. 138), a person who had obtained 
an interim order of protection was arrested on a 
county court warrant of an earlier date, ordering 
him to be committed for not appearing pursuant 
to a summons, was held not entitled to be discharged 
by the Insolvent Debtors Court, because such 
commitment was to be regarded as a commitneni 
for contempt, no sufficient excuse being alleged for 
non-appearance thereto. This decision has been 
supported in the following case, where it appeared 
that J. W. being summoned to appear at a county 
court upon a judgment summons, and not appearing, 
was ordered to be committed for such non-appear- 
ance. J. W. subsequently files his petition under 
the protection acts, and obtains a protecting order 
which, however, he does not obtain from his attorney. 
He is then taken by the bailiff of the county court 
notwithstanding the information orally given to the 
officer that he had obtained a pix>tecting order, 
althou||;h he had not the order then in his possession. 
J. W. applies to the court for his dischargCt 
showing both by his protection order and tiie 
schedule that he was duly entitled to protection 
from process: Held, that the court will not interfere. 
Re John Whitfield, 30 Law Tim. Rep. 371. 

FURNITURE OF BANKRUPT.— 17 *- 18 Vic. 
e. 119, s. 2S^Staying sale of bankrupts fumitinre— 
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Delay — Terms 'imposed by the .court. — By sect. 26 
lyf the 17 & 18 Vic c. 119« it is enacted that except 
Vrhere the cq^rt shall otherwise order, an inventory 
and valuation of the remainder of the bankmpt's 
hoosehold furniture, tools, and implements of trade 
ahall be made and delivered to the official assignee ; 
Imd where the bankrupt shall by writing under his 
hand request the assignees not to dispose of the 
iame^ such household furniture, tools, or implements 
of trade shall be disposed of by the assignees 
without the previous order of the conmiissioner ; 
land the commissioner may, upon the application of 
the bankrupt, postpone the removal and sale of 
the same for such time as he in the exercise of his 
discretion shall think fit, having regard to the 
probable value of the other property of the bank- 
rupt; and he may permit and suffer the same to 
remain in the us^ and occupation of the bankifupt 
at>on such tends and conditions as to the commis- 
sioner may seem proper, so as to protect the same 
fhmi being made liable to or sold for the payment 
bf any rent, rates, or taxes which might become 
due thereafter, for or on account of any house or 
premises wherein such property may be placed. 
and of any debt, daim, or demand whatsoever, by 
reason of being in the possession and occupation of 
the bankrupt By sect. 27, if tbe other estate and 
effects of the bankrupt shall, in the due administra- 
tion thereof, pay to the creditors such an amount 
of dividend as shall entitle him to an allowance in 
money, and the household furniture, tools, and 
implements of trade so contained in the last-mentioned 
inventory and valuation shall not have been sold, 
the bankrupt shall accept the same at the valuation 
so originally put upon them, or a sufficient portion 
thereof) to be selected by him with the approbation 
of the assignees, as and for his allowance, instead of 
money. Where a bankrupt neglects to give notice 
to the assignees under the above 26th section, not 
to dispose of his household furniture, &c., and be 
claims to remain in tbe use and occupation thereof, 
snlgect to such conditions, &c.,-as the commissioner 
inay think proper until the day before that upon 
which they are advertised to be sold, the commis- 
sioner will not stay the sale unless tbe bankrupt 
will undertake to pay to the official assignee the 
costs incurred by the assignees in respect of such 
sale and the postponement thereof. Re Tredinnick, 
30 Law Tun. Rep. 355. 

OPPOSITION.--- Creditors debt not due— Bill of 
exchange — Proof of debt, — ^A bill of exchange, al- 
though not arrived at maturity, is sufficient proof 
of debt to allow of the opposition of a creditor ; but 
the opposing party must, in this case, come in with 
the general body of creditors, and he will be pre- 
cluded from taking any subsequent proceedings 



against the insolvent. He Davies, 80 Law Tim. Rep. 
853. 

PROOF. — Shareholders of a bankrupt -^banking 
firm — Right of proof against^ by creditor of the bank — 
Joint and separate creditors, — A., was a shareholder in 
a banking company which was itself bankrupt, and 
obtained his certificate. A creditor of the bank 
having obtained the requisite order for execution 
against A.,^ tendered a proof against his estate for 
the amount of his debt, but it was admitted as a 
claim only, and the dividend payable thereon was 
ordered to be reserved. Upon motion by the assignees 
of A. to expunge tbe claim: Held, that it was 
proveable under the bankruptcy, but that no divi- 
dend should be paid thereon, until all the separate 
creditors of A. had been paid in full. Exp. HiU^ 
30 Law Tim. Rep. 872. 

'PROOF.— Joint and several promissory note — Sub- 
sequent alteration — A new signature^ though upon the 
face of the note^ only amounts to an indorsement. — It is 
well established that a material alteration made in 
a bill, note, or other document, after its execution, 
will invalidate it, unless made with the consent of 
all the parties, and then a fresh stamp is requisite ; 
but this does not apply to the case of a party signing 
his name under those of tbe original makers, as he 
is looked on as an indorser. In the following case, a 
joint and several promissory note was made by three 
persons as a security for a sum of money, lent to one 
of them, and interest. Some years afterwards the 
holder was about to call in his money, but ppon the 
maker^s procuring aaother party as an additional 
security, he allo^ved it to continue outstanding. 
The signature of this new party was not indorsed on 
the note, but was written on the face of it« as though 
it were the name of one of the original makers, but 
with the date when it was written. On die subse- 
quent bankruptcy of one of the original makers of 
the note: Held (reversing the decision of the 
Commissioner), that the additional signature operated 
as an indorsement, and did not invalidate the note, 
and, consequently, that the dpbt was proveable under 
the bankruptcy. Exp. YateSy Re Smithy 30 Law Tim. 
Rep. 282. 

REMAND. — Detainer by creditor after Vie die. 
charge of insolvent at expirationof period of remand. — 
The 85th section of the 1 & dYic. c. 110 takes the 
case of a remanded insolvent out of the operation of ' 
that act. Therefore, where an adverse abjudication 
is made at the suit of a creditor who has not lodged 
a detainer against the insolvent to detain the insol- 
vent, the creditor, without any writ of smnmons being 
sued out, or application made to a judge uiuler the 
third section of the act, may immediately have office 
copy of the adjudication certified, ancl then he may 
proceed to detain (or arrest, if discharged) the re^ 
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manded insolyent, as iii a case of mesne process by 
affidavit of debt in the old style, before the passing 
of the ]»& 2 Vie. e. 110, abolishing arrest on mesne 
process in 1888, but at the expiration df the period 
of remand named by the court, the insolvent is en- 
titled to be discharged, and the discharge will be made 
absolute in the first instance and without payment to 
the arresting creditor of the costs of the proceeding 
to detain upon the adverse a<yudication. Re Jennings^ 
30 Law Tim. Bep. 853. 

SUPERSEDEAS.— Co/Zttfum—iVb assets-^Credi" 
tor not proved opposing certificate. — A creditor who 
has not proved cannot oppose the allowance of the 
bankrupt's certificate, but he may be examined. as 
a witness by the assignees for the information pf 
the court. Where the same party was solicitor fi>r 
the bankrupts and immediately before the bank- 
ruptcy defended actions for them and was also 
petitioning creditor and creditors* assignee, and there 
is not a shilling of assets for distribution amongst 
the creditors, the court will dismiss the petition imd 
supersede the bankruptcy. Re Hahn and Freystadt^ 
80 Law Tim. Rep. 371. 

TRADER - DEBTOR SUMMONS. — Action 
pending^ and pleat of fraud^ j*c — Adjournment of 
bankruptcy proceedings,-^\xttt actions are com- 
menced, and pending such actions a trader-debtor 
summons is taken out for the same debts, iwd the 
defendant has obtained leave to plead to such actions 
on the ground that the whole transaction was a 
firaud upon hiin, the court will adjourn the question 
of bond or^no bond until after trial of the- actions. 
Re A Trader-debtor iummomij 30 Law Tim. Rep. 
356. 

VOLUNT^VRY WINDING-UP.— JoitU-stock 
company — Winding-up voluntarily — Petition by creditor 
— Adjournment, — Where the creditors generally 
agree that a company shall be wound up volimtarily, 
and special resolutions to that efibct have been made 
by the shareholders, this court will adjourn a peti- 
tion presented by a dissentient creditor for winding- 
up the company for a reasonable time to enable 
the arrangements for a voluntary winding-up to be 
carried into effect. Exparte The Governor and 
Company oftJie Bank of Scotland^ Re The Australian 
Steam Clipper Company {Limited)^ 30 Law Tim. Rep. 
854. 

WINDING-UP. — Joint-stock company — Jurisdic^ 
lion — Uidimited liability company.-^ The Court of 
Bankruptcy has no jurisdiction under the Joint- 
Stock Companies Acts, 1856 and 1857, to entertain a 
petition to wind up a company regbteredas unlimited ; 
and if such a petition be presented to that court, it 
will be dismissed with costs. Copper Mining Com- 
pany^ SO Law Tim. Rep. 851. 



COUNTT COURTS. 

INTERPLEADER.— Appeal— By s. 68 of the 
19 & 20 Vie. c. 108, it is enacted, that ''an appeal 
from the decision of a county court on the Bame 
grounds, and subject to the same conditions as are 
provided by the 14th section oftheactofthelS&U 
Vie. e. 61, shall be allowed in all actions of replevin 
where the amoimt of rent or damage exceeds £20, 
and in all actions for the recovery of tenements 
where the yearly rent or value of the premises 
exceeds £20, and in proceedings in interpleader 
where the money claimed, or the value of the goods 
or chattels claimed, or of the proceeds thereof, ex- 
ceed £20, and in all actions where the parties agree 
that the court shall have jurisdiction." It has been 
decided that where the amount claimed is under £20, 
yet if the value of the goods or chattels seised, or of 
the proceeds thereof, exceeds £20, the parties have 
a right of appeal fVom the decision of a county court 
judge in proceedings in interpleader. VaUancei. 
Nash, 30 Law Tim. Rep. 261. 

JURISDICTION.— i/e/ro;»lw [ante, p. 238]— 
Concurrent jurisdiction of superior courts — 9 jr 10 
Vic. c. 95, *. 12S— 19 if 20 Vic. c. 108, s. 18, set wi 
ante, p. 238. — Where the plaintiff carries on business 
in the district of one, and the defendant dwells or 
carries on business in that of another of the metro- 
politan county courts, but the plaintiff dwells more 
than twenty miles from the defendant, the plaintiff 
has the option of suing in the superior courts, under 
the 9 & 10 Vic. c. 95, s. 128, notwithstanding the 
18th section of the 19 & 20 Vic. c. 108. Waterlow v. 
Dobson, 27 Law Joum. Q. B. 56. 

REFERENCE TO JUDGE.— U^^der C, L. P. 
Act, 1854 — Refusal to act — /Stile to compel him — Res- 
cision of order of reference. — Under s. 8 of the C. L. 
P. Act, 1854, the court, where it is shown that the 
matter in dispute in any action in the superior courts 
consists wholly or in part of matters of mere account, 
which cannot be conveniently tried in the ordinaiy 
way, may, in country causes, order the same to be 
referred to a county court judge. An order was 
made under the above provisions of the act referring 
an action to a county court judge ; the judge re- 
fused to act, and the court refused to rescind the 
order, but granted a rule in the nature of a manda- 
mus under 19 & 20 Vic. c. 108, s. 43.^ Cummins v. 
Birkett, 30 Law Tim. Rep. 260. 

CRIMINAL LAW. 

BASTARDY ORDEIL.--Applieation wiOin twdoe 
months of birth of child — Summons beyond that time. — 
The 7 & 8 Tic. c. 101, s. 2, provides, that a woman 
may make application within twelve months of the 
burth of a child to have it affiliated on the putative 
&ther, and that the magistrate may " thereupon ** 



Apbil 1, 1868.] 



THE LAW CHRONICLE. 



847 



iBsne a summons ; tnd the 8 Vic. c. 10, gives the 
form of the smmnons, which begins, *' Whereas 
application has been this day made to me/* The 
mother of a bastard child, within twelve months 
Biter its birth, applied for a summons against the 
alleged father, but he having absconded, and she 
being ignorant where he had gone to, the magis- 
trate did not then issue a summons, but told her to 
apply again as soon as she ascertained where he was 
living. After the expiration of the twelve months, 
having learned that he was working at his trade in a 
neighbouring coun^, she renewed her application, . 
and a summons referring to the original application 
was issued by the same magistrate : Held, that the 
summons was regular and in proper time, and that 
an order of affiliation made upon it was good. Potts 
V. Cambridge, 6 Week. Rep. 214. 

CUSTOMS; — Ifjformation under Cuitonu Act$ — 
Nolle prosequi -^ MUjainder of counts — Judgment 
againstsome only of several defendants. — ^An information 
for offences under the Customs Acts in unshipping, 
and assisting to unship, uncustomed goods was Bled 
against several defendants after 16 & 17 Vic. c. 107, 
came into operation, the offence having been com- 
mitted before that time. All the defendants were 
fi>nnd guilty ; but the crown subsequently entered 
a noUe prosequi upon all counts except one which 
charged the offence against eight defendimts, and upon 
that count entered up judgment against six of the 
defendants for treble tiie value of the goods, the 
judgment being entered against each severally: 
Held, that the judgment must be sustained, that 
it was competent to the Attorney-General to enter 
the nolle prosequi, that the acquittal of two did not 
operate as a discharge of all ; that unshipping and 
ascbting meant one offence, and that it was no 
objection that the judgment was for treble value 
against each of the six defendants severally. Attor- 
ney- C^eral V. Ruck, 6 Week. Rep. ^83 

FALSE FBETENCES.—Indictment^Evidence.-- 
An indictment alleged that the prisoner falsely 
pretended to the prosecutrix (among other false 
pretences) that she kept a shop at A., and that 'the 
prosecutrix might go and live with her there until 
she got a situation, and that by means of the false 
pretences the prisoner obtained firom the prosecutrix 
10s. The making of the false pretences was proved, 
and the evidence showed that the prisoner did not 
keep a shop at A., but failed to negative the other 
false pretences. The jury found specially that the 
prisoner was guilty of fraudulently obtaining the 
lOs., and that the prosecutrix parted with it under 
the belief that the prisoner kept a shop at A. and 
that the prosecutrix should have it when she went 
home with her : Held, that the indictment was good, 
and that the conviction was supported by the 



evidence and the finding of the jury. TJ^ Queen 
V. Fry, 27 L. J. M. C. 68. 

GAME.-.CoiK»c(iaii— 1 j- 2 WiU, 4, c. 32, s. 80— 
Invalid adjudication ^-^ Jurisdiction of justices-^^Bona 
fide claim of right, — A conviction under the Grame 
Act, 1 & 2 WilL 4, c. 32, s. 30, included four per- 
sons, and a<yudged each of them to forfeit and pay 
the sum of £2 each, &c., and if the said sums be not 
paid, that each of them, the said C, B., W., and S. 
so making default, should be imprisoned for one 
month, unless the said several sums, and the costs 
and charges of conveying each of them, the said C, 
B., W., and S., so miJdng default, to the said gaol, 
shall be sooner paid : Held, that the conviction made 
each defendant liable to be imprisoned until he had 
paid the penalty and the expense of conveying, not 
only himself, but the other j)ersons convicted, and 
was, therefore, bad, and that this was not a case in 
which to exercise the power of amendment under the 
12 & 13 Vic. c. 45, s. 7. On the hearing of the in- 
formation, the defendants bona fide claimed a right 
to enter upon the land under an authority from S., 
who was alleged to be the owner of the land, and 
asked for an adjournment, as they were not then 
prepared with evidence, which was refused. Semhle, 
that this was such a bona fide claim of right as put 
an end to the jurisdiction of the justices. The Queen 
V. CridkMd, 27 L. J. M. C. 28. 

LARCENY BY BAILEE,— Recommendation to 
mercy no part of verdict — Intention permanently to de^ 
prive owner, — ^The cases of Reg. v. Hollo way (1 Den. 
730), and Reg. v. Poole (6 Week. Rep. 65), show 
that the offence of larceny is not complete unless 
the intention is to deprive the owner of the entire 
dominion, and disposseas him permanently. The 
prisoner having opened a plate chest, of which 
he was bailee for safe custody, and paivhed the 
contents, was tried for tbe simple larceny. The 
jury found him guilty, but recommended him to 
mercy, ^^ believing that he intended ultimately to 
return the property:'* Held, that the conviction 
must be scistained ; for upon tbe fkcts there was evi- 
dence of larceny, and it does not appear firom the 
recommendation to mercy, which is no part of the 
verdict, that; the jury believed that the prisoner, at 
the precise time when he took the property, intended 
to return it. Reg, v. TrebUcock, 6 Week. Rep. 281. 

METROPOLITAN BUH,DING ACT, 1865.— 
18 i' 19 Vic, c, 122, s, 6—Building employed for her 
Majesty's service — London Militia Depot. — ^A building 
intended to be the depot for tbe arms, &c., of the 
London Militia (which are the property of the 
Crown), belonging to, and erected by, the Cemmis- 
sioners of Lieutenancy for London under the Militia 
Acts, and paid for pursuant to those acts by tbe 
trophy tax, is exempt from the operation of the 
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Metropolitan Building Act, 1855, by the 6th section, 
aa a " building employed in her Majesty's service." 
Ja I V. Hammojif 27 L. J. M. C. 25. 

METROPOLITAN BUILDING ACT. — Con- 
viclion for non-payment of surveyor's fees-^Railway 
arch converted into a stable. — One of the arches of a 
railway viaduct was converted into a stable by 
building a wall at each end, vfiih doors, and con- 
structing a loft within the arches. The stable was 
let by the railway company to a tenant : Held, that 
this stable, if otherwise a building within the pro- 
visions of the Metropolitan Building Act, was within 
tbe exception in the 6th clause, of buildings used 
for the purpose of a nulway. North Kent Railway 
Company v. Bagger^ 80 Law Tim. Rep. 285. 

METROPOLIS LOCAL MANAGEMENT 
ACT. — Order of vestry — Precept of board — Rate in 
respect of a separate sewer's district. — ^A rate made 
upon a particular part of a parish for expenses of 
the Board of Works in execution of the act 18 & 19 
Vic. c. 20, need not recite the precept from the 
Metibpolitan Board of Works to the vestry by whom 
the order to levy the rate is made. Such order to 
levy is good if directed to the overseers, although 
there are no overseers for the parish. Such rate is 
good although it is issued by persons who do not 
sign as guardians ; and although the declaration at 
the end of the rate is signed by some of the guardians 
not being all the same as those who made the rate. 
Christie v. The Guardians of Saint Luke's Chelsea^ 
6 Week. Rep. 333. 

PAUPER. — Removal — Evidence — Effect of former 
order unappealed against, — On the trial of an appeal 
against an order of removal from A. to B., the 
respondent parish relied upon a former order of 
removal, whereby the pauper when six weeks old, 
had been removed to B., together with her mother : 
Held, that the description of the pauper in that 
order as *^ the daughter of C," who was then removed, 
did not estop the appellant parish from disputing 
her legitimacy, as her illegitimacy would have ofibrded 
no ground of appeal against the former order. Reg, 
v. The Inhabitants of Caerways^ SO Law Tim. Rep. 
»56. 

PILOTS.— AfcrcAanr Shipping Act^ ISbi^Refusai 
of pilot to deliver up licence — Authority of pilotage 
board under sec. 352. — Under sec. 352 of the Mer- 
chant Shipping Act, 1854, the pilotage authority, 
by whom the pilot is appointed, has an absolute 
power, without assigning any cause, to require him 
to produce or deliver up his licence, and a refusal 
to comply renders him liable to a penalty not exceed- 
ing £10. Reg, v. Henry, 30 Law Tim. Rep. 256, 

POOR RATE.— -F2o«aV?5f pier—RateabUity.—Jn 
the case of Reg. v. Morrison (1 Ell. and Bl. 150), 
the Court of Queen's Bench held that 'a floating 



dock was not rateable, because it had no fixed loca- 
lity, was actually shifting about from, place to pkoe, 
and might be used for the purpose for which it was 
constructed, at one place as well as another, as a 
piece of moveable machinery. But the same court 
in the following case held that a floating pier on 
the River Thames, which rose and fell with the tide, 
was kept in its place by an iron chain attached to 
an iron post affixed to the stairs which were the 
landing-place, and by iron chain-cables fastened 
to anchors placed in the bed of the river, was 
rateable to the poor rate. Regi v. Forrest, 30 Law 
Tim. Rep. 284. 

QUARTER SESSIONS.^ Costs — Taxation of, 
after sessions ended — Irregularity of. — Order for costs 
by quarter sessions must be taxed and completed 
before the sessions ended. Where a court of 
quarter sessions has confirmed a rate with costs, the 
taxation of such costs, after the end of the sessions, 
is irregular, and an order for the payment of sack 
taxed costs cannot be enforced. Reg. y. Budden, 6 
Week. Rep. 213. 

QUARTER SESSIONS.— ^/!pea2 to quarter 
sessions — Power to award costs where appeal dismissei 
for want of jurisdiction. — ^As a general rule, if a 
court has no cognisance of a matter brought before 
it, and simply on that ground dismisses the matter, 
there is no power to award costs. But this rule has 
. been broken in upon as to sessions by the 12 & 13 
Vic. c. 45 (called Baines* Act), for by sec 5 it is 
provided that the court before "which any appeal is 
brought may, if it thinks fit, order the par^ against 
whom the same is decided to pay coats. Accord- 
ingly, in the following case, the Court of Queen's 
Bench has decided, that, under the 12 & 13yie, 
c. 45, s. 5, the Court of Quarter Sessions has power 
to award costs, upon an appeal being brought before 
them, although the court has in fact no jurisdictioa 
to hear the case upon its merits, and the appeal is 
dismissed on that ground. Reg. y. Packwick^ 80 
Law Tim. Rep. 255. 

QUO WABRANTO.^Clerk to justices of thepeace 
—5^6 Will. 4, c. 76, s. 102.— Where an office if 
held during pleasure, a quo warranto will not lie. 
In Exp. Sandys (4 B. and Adol. 863), it was said 
that ^^ a clerk to justices has no legal hpld upon his 
office : he is only appointed to assist the justices ; it 
is VI office duriog pleasure.** This- decision was 
followed in the case about to be mentioned where 
it was decided ; first, that the affidavits on which 
a rule nisi is granted are sufficient, if they show 
substantially, though they do not state specifically, 
at whose instance the motion is made as relator 
(Reg. M. T. 1839). Secondly, that a quo warranto 
does not lie against the clerk of the peace of the 
county, to oust him from his office. Tliixdly, th«t 
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a cleriE to justieeB employed or interested in the 
proeeeation of bfienders committed for trial by the 
justice, does not, ipso faelo^ forfeit his ^office, but 
remains in it until removed by the justices. Beg. 
▼. Fox, 30 Law Tim. Bep. 285. 

SESSIONS'. — Certiorari — Appeal from tpedalcaeey 
though certiorari taken atday — Municipal Act — Cou' 
structum under hye-law. — By consent of the parties, 
appellant and respondent, a special case may be 
stated by a court of quarter sessions for the opinion 
of the Court of Queen's Bench, though the writ of 
certiorari be taken away. But the questions sub- 
mitted must be questions of substance arising upon- 
the merits of the case ; and a question of jurisdiction 
may conyeniently be raised in this way. So held, on 
a special case in which the question was, whether, 
upon the facts stated, a certain projection in front of 
a house for the purpose of a shop was an obstruction 
rendering the owiier of the house liable to a penalty 
under a bye-law made under the Municipal Act, 
5 & 6 Will. 4, c 76. The Queen t. Dickenson, 27 
Law Joum. Q. B. 36. 

SLAUGHTERING CATTLE.— ConWcitoii for 
ilaughtering cattle eUewkfre Adn at a public tUdughter- 
houee — Local Improvement Act — Markets Clauses 
Act — Slaughtering for prioate use, — Under the Local 
Inproyement Act, following closely the words of 
the Markets and Fairs Clauses Act, it is no offence 
to slaughter cattle elsewhere than in a public 
slaughter-house, unless there be the intention to 
sell the carcase as human food. EUas t. Nightin- 
gaUy 80 Law Tun: Rep. 285. 

TOLLS.— TVirnptlre road^-^ Geo. 4, c. 126, s. 82 ; 
14 ff 15 Vic, c. 88, s. 4 — Exemption from toll for 
implements of husbandry — Steam engine used for a 
thrashing machine exempt. — By the 32nd section of 8 
Geo. 4, c. 126, no toll is to be taken on any turn- 
pike road for any horse or carriage employed in 
carrying or conveying any ploughs, harrows, or im- 
plements of husbandry. Li consequence of doubt 
as to what was included in these last words, it was 
declared by section 4 of 14 & 15 Tic. c. 88, that the 
words implements of husbandry in the act of 8 €reo. 
4 should be deemed to include thrashing machiines. 
It has been decided that horses employed in con- 
veying a steam engine which is intended to be used 
as the motive power of a thrashing machine are 
exempt from toll on a turnpike road, by virtue of 
8 Geo. 4, c. 126, s. 82, and 14 & 15 Vic. c. 88, s. 4. 
Beg. V. Mattg, 6 W. Rep. 218; 27 L. J. M. C. 59. 



REAL PROPERTY AMENDMENT ACTS. 



Sales through medium of Court of Chancery — 
English Encumbered Estates Act — Registration of 



titles — Parliamentary titles — Powers of leasing^ 
Powers and authorities in mortgages. — There can be 
n6 doubt that the profession must be prepared to 
have thrust upon it some scheme for cheapening the 
U«nsfer of property. Both Lords and Commons are 
agreed upon that disagreable point ; but fortunately 
there is so much disagreement on the particular 
mode of carrying out the project, that there is some 
hopes that the voice of the profession may be heard, 
and have some influence in directing — ^Hhough it 
cannot entirely ward off— the blow. With this 
object it is desirable that it should be known what 
are the views of our legislators, and we, therefore, 
furnish a short statement by Lord Cranworth of the 
purport of two bills which he has introduced into 
the Lords, and which have been referred to a com- 
mittee. And by way of showing the dissidence of 
opinion, we append some 'remarks by Lord St. 
Leonards, showing that whilst he does not object 
to changes, he has his own pet projects in store for 
the profession. Lord Cranworth said that legisla- 
tion with the view to which his measure was founded 
— to facilitate the transfer of land — ^took its rise in 
1846, when a committee was appointed to inquire 
into the burdens that affected real property. That 
committee reported that the value of land was much 
diminished by the cost of transfer ; and in conse- 
quence of that report a commission, of which the 
late Lord Langdale, Mr. Walpole, Mr. B. Ker, 
Mr. Coulson, and others were members, was issued. 
They recommended a registration of assurances ; but 
although the report was made in 1850, nothing was 
done until 1853, when he (Lord Cranworth) in- 
troduced a measure, founded on the report, which 
passed through their lordships^ house, but was ixot 
equally successful in the other House of t*arliament. 
The select committee to which it was there referred 
recommended tliat a commission should be issued to 
inquire into the subject of the registration of titles 
raUier than of assurances. A commission was ac- 
cordingly issued, in January, 1854, of which Mr. 
Walpole, the present Home Minister, was a member. 
The Report was made in the May of last year, and it 
recommended an elaborate system of registration, 
converting the whole system of holding real pro- 
perty into 'a system analogous to that of shares in a 
railway, and establishing offices at which land could 
be transferred in a manner very closely assimilated- 
to the transfer of stock. He was of opinion, however, 
that this scheme was neither practicable nor expedient. 
And he therefore felt it his duty to see whether he 
could not devise some other means for attaining par- 
tially, at any rate, the object in view. He had pre- 
pared the present bill and the Tenants for t^ife and 
Trustees Bill. The great evil of the present system 
of the tenure of laud was the expense attendant upon 
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its sale or mortgage. The evil manifested itself in 
the elaborate and complicated and expensive inquiries 
into the title of the vendor or mortgagor on each 
occcution when on utate wa$ to be dealt wUh, This 
expense being borne by the purchaser, be natnrallj 
allowed for it in the purchase money ; hie gave bo 
much less for the land, the value of which was pro- 
portionately diminished. If this was done once for 
oil it might be tolerable ; but it was repeated on 
each occasion on which the property was dealt with. 
He proposed to remedy this evil by rendering it 
unnecessary to inquire into title for a very long 
period after it had been once investigated. He 
would effect this by allowing a person who wished 
to sell his land to do so through the medium of a 
court of Justice^ which should inyestigate his title, and, 
in the eyent of its being found good, should give a 
tide good against all the world and equal in all respects 
to the parliamentary title which was given in Ireland 
under the Encumbered Estates Act. The only 
question as to the propriety of doing this was whe- 
Uier it could be done without danger to the interests 
of third persons who were not before the court. 
He believed that it might, with a danger so infini- 
tesimally small, that the risk might well be run. 
He should propose that any person wishing to sell 
his land might present a petition to the Court of 
Chancery^ praying that it might be sold through the 
medium of the court. The purchaser would take 
his money into court, and then the title would be 
investigated by the officers of the court in the same 
way in which titles were now investigated dn sales 
nnder the authority of the court. It might be 
said that the purchaser would not be active to find 
out faults in the previous title when he knew that 
the Court of Chancery was going to give an inde- 
feasible one ; but for his own part he did not see 
why the result of an investigation by one of the con- 
veyancing counsel of the Court of Chancery, who 
were bound for the sake of their professional reputa- 
tion to exercise the utmost vigilance, should not be 
as satisfactory as it was at present. He believed 
that, under the present system, not one error in the 
question of title had occurred within the last twenty 
years. But in order to obtain even still gpreater 
security, he proposed that advertisements should be 
inserted in the newspapers published near the place 
where the land was to be sold, giving notice of the 
intended sale. Parties having adverse -claims should 
then be allowed to come in and appeal against the 
sale, and should have their costs, if the coiurt decided 
that they had a reasonable cau«e to come in. More- 
over, it should be in the power of the Lord Chan- 
cellor and other judges of the court to frame rules 
for obtaining the greatest possible security, one of 
which should be that on any sale the vendor and 



his solicitor should make an -affidavit tbat sofaris 
as they knew every deed was disclosed, and that 
they did not know of anything affiscting the title 
which they had not disclosed. If that were taken in 
connection with the bill of hisAoble and learned friend 
opposite, hy which it was proposed to make it a mi%- 
demeanor to conceal deeds affiMting property about 
to be sold, he should think they would aitive ^t 
security as nearly as possible. He had been told by 
auetiovteert that if land could be eoUd wUhout ihe out 
of investigating the title, and freed fh>m any doubts as 
to the validity of the title, tufo fears' purcham woM 
(hereby he added to its v<Uue. He would consentto 
the measure being referred to a select conmiittee. 
Whilst he was on hjs legs, he would take the oppor- 
tunity of explaining the provisions of his second bill 
—that of Tenants for Life, Trustees, &e., Bill. 
What he was going to say in respect to this latter 
measure was by no means germane to the former 
one. Independently of the importance of giving a 
parliamentary title, he thought that there ought to 
be some system introduced whereby the necessity 
of those unnecessary and proUx matters usually ia- 
serted in a conveyance ndght he avoided. It had been 
often attempted to effect this object by giving forms 
of conveyances ; but those attempts had heretofore 
failed. What he proposed was this, that whereas 
now there were many uaiiecetiary douses taCro- 
duced into an. ordinary conveyance, that thence- 
forward those clauses need not be inserted, by simply 
making the power which they were meant to conifer 
incidents of law to the purchase' of estates. In mar- 
riage settlements the estate was sometimes so settled 
that a person called a tenant for Ufe had until a fbw 
years ago no power to lease, except for hia own Ufe. 
In a bill which he had the honour of introducing, 
and which had become law — namely, the Settled 
Estates Bill, a power was given to all tenants fax 
life to lease the estate for twenty-one yean upon the 
ordinary conditions of seeuriQr. He now proposed 
to extend that principle in this bilL In aU tetded 
estates, where the deeds were properly drawn, there 
was not only this power given, bat also, if the 
parties wished to avoid the necessity of condqg into 
the Court of Chancery, the tenant for life had power 
to lease the estate on building leaaea. He now 
proposed to make this power inddcnt tp the estate of 
every tenant for life, unless the deed of settlement 
creatmg tenandet for life spedally exduded it. He 
did not wish to introduce any incident as to sale, as 
he thought they should proceed cautiously in that 
direction. Although he did not propose to do that, 
nevertheless, if the settlement should give the par^ 
power to sell or exchange, he proposed thai all the 
concomitants of that power might be ooosidered as 
incident to the persons possessing such power. 
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With regard to mortgages such deeds were generally 
of a complicated character, and contained a great 
manj powers. He proposed that those powers 
generally should he viewed as mere incidents to the 
estate of a mortgagee. 

Lord St, Leonards said that their lordships no 
douht felt indebted to the noble and learned lord for 
the trouble he had taken upon this subject with the 
yiew to the attainment of an object which they all 
had in view — ^that object being one to furnish 
facilities for the transfer of land while rigidly pro- 
tecting all the rights f property. The question,^ 
however, to be consir .Ted was, whether the measure " 
was calculated to attain that object, and whether it 
would establish a tribunal that would give a war- 
ranty of title. The bills of his noble and learned 
friend appeared to have been framed on the prin- 
ciple of the Encumbered Estates Court Act for 
Ireland. But the Encumbered Estates Court Act 
for Ireland was intended to meet a totally different 
state of things. That court was established in con- 
sequence of the difficulties arising from the manner . 
in which the estates in Ireland were generally en- 
cumbered. The measure under the circumstances 
was, therefore, a most \nse one, and had a most 
beneficial effect. In England, however, no such 
difficulties existed. The only object that was really 
.required was the establishment of an indeperidettt 
eourt to give a warranty of title. Now, whatever was 
the expense, whatever were the obstables which they 
were daily endeavouring to remove, nevertheless 
there was no real difficulty in this country in regard 
to the sale and purchase of property. The question 
now for consideration was whether an exparte 
tribunal could be safely established for the purpose 
of giving a warranty of title. His noble and learned 
friend proposed to throw all this extra business upon 
the Court of Chancery. He told him that the 
moment his bill came into action the Court of Chan- 
cery would be paralysed, and its powers in a great 
measure annulled by the overwhelming pressure of 
business that would be put upon it. The whole of 
the machinery for which they had gone to pudi 
expense and trouble in 1852 would be thus destroyed. 
He (Lord St. Leonards) submitted it would be 
impossible for the judges to give more time to 
chamber business than they did at present The 
other evening when he proposed a measure upon 
this subject he had many difficulties to encounter. 
In that measure he proposed to give a period of 
20 years within which to limit the power of a party 
to substantiate his title. His noble and learned 
friend, however, became alarmed at such a limita- 
tion being too short; but what did he himself 
do by the present bill? Why, the party would 
not have 20 years nor 20 days to maintain his title. 



because the moment this bill passed his right would 
be then excluded. Under this bill the title to the 
estate would be settled at the moment. There 
should be appointed competent judges to sit as a 
tribunal for the establishment of titles. That tribunal 
should be independent. He was not disposed to 
offer any opposition to the second reading of this 
bill. At the same time, he should be sorry to see 
it passed into a law in its present shape. 



THE LATE LAW APPOINTMENTS. 



Lord Chelmsford, and Sir Fttzroy Kelly. 

The recent appointments of Sir Frederick Thesiger, 
now Lord Chelmsford, as Lord Chancellor, in the 
room of Lord Cranworth, and' Sir Fitroy KeUy as 
Attorney-Greneral, in the room of Sir Richard 
Bethell, have brought these personages into such 
prominent positions, that notices of their careers will 
be acceptable to our readers. 

Sir Frederick Thesiger^ now Lord Chelmsford^ was 
bom in London in the year 1794, his father being 
Mr. Charles Thesiger, a gentleman holding an offi- 
cial position in the Island of St. "Vincent ; his uncle. 
Sir Frederick Thesiger, was aide-de-camp to Lord 
Nelson at the Battle of Copenhagen. Young Thesiger 
also commenced life on the sea — serving as midship- 
man on board the Cambrian. In this ship he saw 
some active service, and, among other affairs, assisted 
at the bombardment of Copenhagen in 1807. 

Up to this time Sir Frederick's prospects in life 
were exceedingly promising. His father had 
amassed considerable property in the island of St. 
Vincent, and on the demise of the elder ipembers of 
his family Sir Frederick was looked upon as the 
successor. But before he could establish himself in 
this position, the eruption of the Suffrier Mountain 
took place (May, 1812), and destroyed every acre of 
the family property. The British Parliament voted 
£25,000 for the relief of the sufferers. This was a 
great boon to the poorer inhabitants, but it did not 
mitigate the loss of the Thesigers. Their estate was 
completely swallowed up. The young midshipman 
now saw. that he was thrown upon his own resources, 
and finding but little chance of advancement in the 
naval profession, he gave up his appointment in the 
Cambrian. 

Acting upon the advice of his firiends, rather than 
upon the bent of his own inclination, he determined 
to study for the legal profession ; and after going 
through the ordinary course of probation, was called 
to the bar at Gray's Inn in 1818. Twenty jrears of 
practice gained a first-rate position, and he now 
made an effort to secure a seat in Parliament. 

In the month of February, 1810, the late Lord 
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Truro (then Sir Thomas Wilde) was promoted to the 
office of Solicitor-General. This event caused a 
Vacancy in the representation of Newark, and al- 
though Sir Thomas demanded a re-election, Sir 
Frederick Thedger was induced to put himself 
forward aa a candidate in the Conserrative interest. 
The polling showed the advantages of the two parties 
to he pretty nearly equal, for Sir Thomas Wilde 
only succeeded hy a minority of nine. In a month 
afterwards, the *^ pocket borough" of Woodstock 
was placed at Sir Frederick's service. Of course the 
opportunity was eagerly seised. His opening speech 
was against the policy of Lord FalmerstOn respecting 
the Chinese war. A short time after, he had a dis- 
agreeable duty to perform in defending Sir James 
Graham against the indignation which greeted the 
discovery of the practice of opening and detaining 
certain letters in the Post-office. 

He spoke in most of the debates between 1840 and 
1844, and joined the late Sir Robert Peel on his 
change of policy respecting the com laws. In the 
latter year. Sir Frederick was appointed Solicitor- 
Grenend, and his acceptance of office cost him his 
seat for Woodstock. He stood no chance of being 
re-elected, as the Marquis of Blandford (the Duke of 
Marlborough*8 son) was in want of the place. 
Thanks to the self-denial of Mr. Duffield, the then 
Member for Abingdon, who resigned in favour of 
the new Solicitor-General, he was enabled to resume 
his seat in the House of Commons. Two years after, 
the death of Sir William Follett gave an opportunity 
for further advancement, and Sir Frederick was 
made Attorney-General. He did not, however, hold 
the situation long, as the Ministry of his fHend and 
patron, Sir .Robert Peel, came to an end in July, 
1846. Had it lasted only a few days longer. Sir 
Frederick Thesiger would have been elevated to the 
bench. The Chief Justiceship of the Court of 
Common Pleas became vacant, and according to 
precedent, the learned gen^^eman, as Attorney- 
General, would have been selected for promotion. 
As it was, the luck of the appointment fell to Sir 
Thomas Wilde. 

When the general election of 1852 occurred. Sir 
Frederick relinquished his seat for Abingdon, and 
was returned for the borough of Stamford. In this 
year too, the learned advocate was re-appointed to 
the office of Attorney-General, and he continued its 
functions until the fall of Lord Derby^s Government 
in the month of December following. 

Among his brethren of the law. Lord Chelmsford 
is* not considered a weighty authority, although he 
was acknowledged to be a brilliant advocate, and to 
possess unconmion tact in the business of his pro- 
fession. 

Not one lawyer in a hundred conquers a first-rate 



position in the House of Conmions as a speaker, and 
Sir Frederick Thesiger was no exception to the rule. 
Of course he spoke clearly, without boggling or 
hesitation, and with perfect ease. And, moreover, 
he had the advantage of a tall, handsome person, 
and all the weight which a high position at the bar, 
status in society, and political reputation could give 
him ; but still he was not an effisctive speaker. Indeed, 
he could hardly hold the House together, and 
seldom, if ever, elicited applause. The House was 
always decorous and quiet when he spoke. Nobody 
ever thought of showing signs of hnpatience, and much 
less would anyone think of groaning him down, or 
of uttering even the faintest " Oh, oh ;'^ but yet mem- 
bers would stroll out of the House, and however full it 
might be when Sir Frederick arose, it was sure to 
get thinner and thinner as he went on, in apparently 
the most mysterious manner. The cause we believe 
was that there was some absence of earnestness in 
Sir Frederick's speeches, that it was impossible to 
feel that he cared the value of a straw for the cause 
that he was advocating, even if he believed in it ; 
and when this is the case, it is impossible that any 
speaker can produce an impressi6n upon his audience. 
Si vis me JUre Jlebis. No man can expect to move 
an audience imless he show by earnestness of manner 
that he is anxious to do so. Sir Frederick was not 
a very diligent attendant at the House. His legal 
duties were too absorbing to allow him to be a 
zealous member of Parliament With the House 
he was a general favorite. He is afikble and 
pleasant in his manner, enjoys a joke, and has hioi- 
self uttered some good things in his day. We have 
said that Sir Frederick has the advantage of a fine 
person. Considering he has the weight of sixty-four 
years upon his shoulders, he is perhaps the finest 
man in the House. He is at least six feet high, 
erect as a maypole, and walks and looks like a 
middle-aged man. 

^* Thesiger's last ** has always been a quotable joke 
amongst lawyers. Here is his very last: When 
asked what title he would choose on being made 
Lord Chancellor, he is reported to have said : *^ Well, 
I have so often missed the peerage by an ace, that 
I think they ought to call me Baron Luck-now?^ 
One of his very best jokes was made after a judicial 
dinner at Mr. Justice Talfourd*s, when, as the guests 
were searching for their hats, some one asked him, 
"Thesiger, is this your Castor?** and he replied, 
"No, it's PoUock's CPoUux)." 

Sir Fitzroy Kelly, member for East Suffolk was 
bom in 1796. His &ther was Captain Robert Hawke 
Kelly, an officer in the army, and his grandfather, one 
Colonel Kelly, who distinguished himself in the 
East Indies. Sir Fitzroy entered as a student of 
Lincoln*s Inn, in 1818, and was called to the bar 



April 1, 1868.] 



THE LAW CHRONICLE. 



358 



nx years afterwards. HaTing established himself 
as a Boand lawjer, he became anxious for parlia- 
mentary honours, and began by submitting to a 
defeat at Hythe in 1830. Li 1832' he sought the 
suffirages of the people of Ipswich, with a similar 
result Another application to the electors of 
Ipswich in 1835 was more fortunate. He was duly 
elected ; took his seat in the House of Commons, 
and forthwith joined in the debates of that assembly. 
But in the meantime ar petition was got up to unseat 
the new member, on charges of bribery and corrup* 
tion. The discussion of the case created an unusual 
amount of interest, partly on account of the extra- ~- 
ordinary revelations which were made during its 
progress, and partly on account of the position of 
the parties implicated. The result was that Sir 
Fitsroy was unseated. 

Sir Fitzroy Kelly suffered severely from these 
transactions, and his professional advancement was 
doubtless retarded in consequence. However, in 
the year 1837 he again contested the borough of 
Ipswich, and was declared by the returning officer 
to be in a minority of two. Doubting the accuracy 
of the return, the learned gentleman appealed to 
the House of Commons; an investigation was 
accorded, and eventually the seat was declared to 
belong to him by the overwhelming minority of one. 
His opponent of course retired, and Sir Fitzroy 
Kelly had the happiness of taking the oaths and 
his seat. Here he remained until 1841, when Par- 
liament was dissolved. He once more solicited the 
confidence of the Ipswich electors, but had the 
mortification of being rejected. He remained out 
of Parliament until 1843, when he was elected for 
the borough of Cambridge. The general election 
of 1852 witnessed yet another change, for Sir 
Fitzroy had the good fortune to be elected both for 
Harwich and for East Suffolk. Being in a position 
to choose, he exercised his privilege by selecting 
East Suffolk. Sir Fitzroy KeUy was its representa- 
tive during the Derby Gk)vernment, and was again 
chosen in April, 1857. 

All this while Sir F. Kelly continued his inde- 
fatigable professional labours, and earned for himself 
a splendid practice .and an enviable position. He 
secured the appointment of Standi^ Counsel to the 
Bank of England, and served a short time as 
Solicitor-General to the Government of the late 
Sir Bobert Peel. As an advocate Sir Fitzroy Kelly 
holds the highest rank in his profession. His 
caution, allied with an extraordinary quickness of 
perception, make him a most ^* safe" mka as counsel. 

Sir Fitzroy Kelly used to be a most impassioned 
speaker. Well do we remember him deliver a 
fervid harangue against the game laws, in a court 
upon the Norfolk Circuit, forty years ago, which 



moved the audience immensely, disturbed even the 
gravity of the bench, and what is more, gained the 
acquittal of four prisoners. But forty years have 
told upon Sir Fitzroy, and perhaps the deadening 
influence of pleading at the bar has had as much 
effect as age. Sir Fitzroy is no longer fervid, but 
tedious, dull, and wearisome, especially when -he 
comes down, as his habit is, after midnight, to push 
forward some favourite measure, or to offer opposi- 
tion to some bill which is not a favourite. Half-an- 
hour have we seen Sir Fitzroy upon his legs between 
one and two in the morning, when all that he said 
might have been said more effectively in ten minutes. 
He is now Attorney-General. As such we trust 
that no legal reform bill (matters which generally 
come on after midnight) will be laid upon the table 
this session, or many a weary hour shall we be kept 
out of our beds. Sir FitzrOy is noted for his late 
hours. He will come down to the House at five or 
six, go to dinner at seven, and ^* return from dinner*' 
at midnight ; and then he takes no note of time, 
neither of his own nor other members'. He is 
doubtless' a first-rate lawyer, but no debater. 



THE NEW SCALE OF ALLOWANCE TO 
PROSECUTORS AND WITNESSES. 



Very much dissatisfiiction has been — and very 
justly-rexpressed at the recently issued scale of 
allowance to prosecutors and witnesses in criminal 
cases, and some sort of a promise has been held out 
by the new Home Secretary, that a revision of the 
allowances shall be made with a view to making 
them more in accord with the claims of prosecutors 
and witnesses. In the meantime, the scale lately 
issued will, of course, be acted on, and we, therefore, 
present the following short abstract of the amounts 
to be paid in future to prosecutors and witnesses : — 
Before magistrates: constables paid by salary, for 
attending for a distance under seven miles per day. 
Is. per day ; for a greater distance. Is. 6d. per day, 
for each night, if necessarily detained, 2s. ; mileage, 
whether paid by salary or not, parliamentary fare ; 
if not enabled to travel under the 7 & 8 Yic. c. 85, 
second cla^ fare ; otherwise than by rail, per mile 
after the first (4d.), 2d. per mile. Exceptions: 
Attending on police duty, except on special certifl- . 
cate, nil. Attending from a distance imder three 
miles, nil. Professional witnesses, giving profes- 
sional evidence, in the profession of the law or 
medicine, attending from a place under two miles, 
10s. 6d. per day ; if beyond that distance, per day, 
£1 Is. For mileage, per mile each way, Sd. All 
other witnesses, if resident withiiv two miles of a 
magistrate, per day^ Is. ; if above two miles. Is. 6d. 
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per day. If detained more than four hours, although 
residing within two miles, Is. 6d. per day ; if 
detained more than six hours, 2s. 6d. ; for each 
night necessarily detained, 2s. 6d. ; mileage, other- 
wise than hy raQ, per mile, 3d.; hy rail, second 
class. Exceptions: no mileage if resident within 
two miles of masnstrates. Allowances at the assizes 
and quarter sessions — Professional witnesses attend- 
ing professionally, per day, £1 Is.; per night 
2s. 6d. ; mileage, per mile, 3d. Constables paid by 
salary, attending from- a distance under two miles, 
Is. per day ; above that distance, Is. 6d. per day ; 
per night, 2s. ; mileage, parliamentary fare, if not 
entitled to travel at that rate, second class fare ; if 
otherwise than by rail, for each mile beyond four, 
2d. Exceptions: chief constables and superintend- 
ents attending from a distance of more than' three 
miles, to be paid as ordinary witnesses. . All other 
witnesses, per day, 3s. 6d. ; per night, 2s. 6d. ; at 
sessions, 2s. ; mileage by rail, second class ; other- 
wise than by rail, per mile, 3d. Grovemors of gaols 
or officers on duty in court for evidence of previous 
convictions, Ss. 6d, per day ; governors for bringing 
prisoners under habeas to give evidence, 12s. per 
day; officers for the same duty, 6s. per day; 
mileage, per mile each way, Is. ; attorneys for 
giving evidence, if saving the attendance of another 
witness, over their allowance as attorney, 6s. 8d. 
per day. 

THE SLAVE TRADE. 
Commission Courts — ^Vice-Admiralty Courts. 



The two blue books on the slave-trade, annually 
presented to- Parliament, have been issued. Apart 
from the special interest attaching to them as records 
of what has been done from the 1st of April, 1856, 
to the 31st of March, 1857, towards suppressing a 
traffic the proposed resumption of which has lately 
occupied no small share of public attention, they 
suggest considerations of some importance. It may 
be useful to premise that the correspondence included 
under Class A embraces the reports of the Commis- 
sioners of the Mixed Commission and the Vice- 
Admiralty Courts, and of the naval officers engaged 
in the operations of the cruising squadron. Class B 
is composed of the^despatches of the British minis- 
ters and agents in foreign countries, and of commu- 
nications with foreign ministers in England. It will 
thus be seen that the diplomatic machinery employed 
for this purpose is threefold. We have first the 
regularly appointed ambassadors or consuls ; 
secondly, the judges and arbitrators, who constitute 
the ^iixed Commission Courts ; and thirdly, the 
Vice-Admiralty Courts ; and it is not a little per- 
plexing to the uninitiated to comprehend the precise 



functions of each. To solve this problem we will 
first address ourselves. 

The systematic efforts of Great Britain for the 
suppression of the slave trade date from 1815, when, 
at the Congress of Vienna, the extinction of the 
traffic in slaves was incorporated as a principle of the 
future policy of the European powers. Since that 
period treaties for this special object have been 
concluded with the whole of them, as well as with 
the United States and the Governments of South 
America ; and conventions have been added to give 
force to those entered into with* Spain and Portugal. 
In virtue of these we have a Mixed Commission 
Court at Havana, with an English judge and a 
Spanish judge, and an English commissioner and a 
Spanish commissioner of arbitration, in all four 
officials, who, in the event of a difference of opinion, 
draw lots which shall decide the case in dispute. At 
Sierra Leone sit the commissioners of the British 
and Netherlands, British and Spanish, British and 
Argentine, British and Uruguayan, British and 
Bolivian, and British and Chilian mixed Courts. 
That of the Cape of Good Hope may be regarded as 
a court of convenience, before which the cases of 
vessels captured to the east of the Cape are brought 
in obvious preference to taking them to tlie one al 
Havana. The seat of the British and Portuguese 
mixed courts is Loando. There used to be others at 
the Cape de Verds and Jamaica, but they were 
abolished in 1851, in accordance with an under- 
standing to that effect at a conference held at Lisbon 
on the 18th of September in that year. The office 
of the commissioners in these courts is confined to 
an adjudication of vessels taken on the high seas by 
the cruisers of the contracting powers, specially 
provided with instructions and authority for that 
purpose. The Vice-Admiralty courts, which may 
be regarded as the police courts of the high seas, 
have only a limited jurisdiction. It extends, by 
virtue of certain acts of Parliament, to vessels sailing 
under the Brazilian, or under no particular flag, or 
under that of any power not under treaty with 
Great Britain to abolish the slave trade, and which 
may be captured by her Majesty's cruisers on any 
part of the high seas, on suspicion of being engaged 
therein. They are established at Sierra Leone and 
St. Helena. 



THE MONTH'S SUMMARY. 



County court appeal — Interpleader iswe — Value 
—19 J- 20 Vic. c. 108, *. 68.— Sec. 68 of the 
19 & 20 Vic. c. 108 (3 L. C. 69—80), enacts, " that 
an appeal from the decision of a county court on the 
same grounds, and subject to the same conditions as 
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provided by the 14th section of the act of the 13th 
and 14th year of the reign of her present Majesty, 
shall be allowed . . . in proceedings in interpleader 
where the money or the value of the goods or chattels 
claimed, or the proceeds thereof, exceeds £20.'* It 
has been decided by the Court of Exchequer that 
an appeal lies under 19 & 20 Vic c. 108, s. 68, from 
the decision of a coimty court judge on an inter- 
pleader issue if the value of goods seized exceeds 
£20, although the debt for which they are taken 
be less than £20. VaUance v. JVcuft, 6 Week. Rep. 
227. 

MetropolU Local Management Act, — Bate f<yr* 
expends of the Metropolitan Board — l^ecept to 
vestry — Order of vestry on overseers — Form of 
rate, — A precept was issued by the Metropolitan 
Board of Works to a vestry to pay a sum of money 
charged upon a district of the parish, for defraying the 
expenses of the bohrd in the execution of the Local 
Management Act (18 & 19 Vic. c. 120). The vestry 
made an order accordingly directed to *^-ihe over- 
seers of the parish ;** but by a local act, the guardians 
of the poor performed the office of overseers. ' The 
guardians accordingly made a rate but did not 
recite in the heading or any part of it, the precept 
to the vestry but merely stated the object and 
purpose of the rate. It was signed by guardians, 
but it was not under seal, nor did the parties signing 
it, state that they signed as guardians : Held, that 
the rate was valid in point of form. Christie v. The 
Guardians of St. Luke^s Chelsea^ 80 Law Tim. Rep. 
866. 

Accommodation bills. — The revelations resulting 
from several recent extensive faQures have disclosed 
the prevalence of a system of business utterly 
inimical to the interest of commercial policy. The 
system is one which, if allowed to continue unchecked 
by legislation, threatens to inflict still more disastrous 
effects upon commerce. It is the system of accom- 
modation bills of exchange. The object of a bill of 
exchange is simply to represent value received. Its 
becoming due at a future time is intended to afford 
tikne to the acceptor to effect a sale, and thus to 
enable him to take up his acceptance at maturity, 
after his conversion at a fair profit of the goods 
received. It is plain, therefore, that such a docu- 
ment, purporting in express terms to be given **for 
value received,'* when the acceptor has in fact 
received nothing of the kind, is a moral frtiud upon 
any bond JIde holder who may have taken the bill 
in the ordinary way of business, from an interme- 
diate indorser for actual value. If the name of the 
indorsers be multiplied, as often happens, when 
none but the last has affixed his signature for valu- 
able consideration, the fraud is so much the greater, 
and approaches the legal definition of conspiracy. 



Nevertheless, a large proportion of bills in circula- 
tion is well known to have been given for accom- 
modation only. Sets of speculators draw bills one 
upon the other for mutual convenience ; and such is 
the eagerness of traders, that these bills are readily 
received in payment for large consignments of goods, 
perhaps in many cases not so much even for the 
sake of the fair mercantile profit as for the. high rate 
of discount demanded. The bills are for a time met 
as they become due, although the goods may have 
been disposed of at a sum less than the cost price. 
The funds are provided by means of other bills, 
given upon the same system. Occasionally perhaps 
by some lucky speculation a profit may be realised 
sufficient to protract the impending and inevitable 
crash somewhat beyond the period at which it might 
reasonably have been anticipated. Possibly some of 
the parties can contrive to 'make the game outlast 
their own lives. When the day of failure comes 
(and any increase in the rate of discount tends 
materially to hasten it), firm after firm in the whole * 
circle falls like one of a row of card-houses. Then 
it is discovered that A., whose modest villa at 
Brixton, dingy office in the city, and staff of servants 
and clerks, could not have cost him more than £800 
a-year altogether, fails for fifty times that amount of 
debt incurred in five years ; and that B., commission 
agent, whose personal expenses afforded only a 
garret in one of the City lanes and a sleeping-room 
in Pimlico, owes half-a-million. The amount of 
debt has been represented in good hard merchandise 
given by some one or other, and utterly sacrificed so 
far as honest trading is concerned. A. and B., 
therefore, it will be seen, are institutions somewhat 
expensive to the mercantile community. They are 
nevertheless to be reached only through the Bank- 
ruptcy Court, which is another institution of a 
somewhat kindred nature, so far as its expensiveness 
is concerned. Creditors frequently prefer to submit 
to the first loss, and say no more of the matter. 
But instead of taking warning, they endeavour to 
repair their losses by other speculations, perhaps 
also by doing a little more, at a higher rate, in the 
discount line, and extend their own credits by taking 
an example from the manner in which they have 
been swindled. Others, victimised in their turn, 
fall into the same system, and thus the infection 
spreads and gains ground by its very, defeats. 

The Earldom of Shrewsbury. —We believe we may 
state that the further consideration of this great case 
will take place in the Committee of Privileges of the 
House of Lords immediately after Easter. It will be 
recollected that it stands adjourned from August ladt, 
in order that the evidence which had been then laid 
before the House might be properiy digested. In 
the interval, both the noble claimant (Earl Talbot) 
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and his opponents have been busily engaged in pro- 
secnting further inquiries in search of additional 
evidence ** pro and con/^ It is difficult to believe, 
after the character of the evidence adduced last 
session, that there can have been any discovered 
which can militate against Lord Talbot's case ; far 
more probable is it that the result of the further 
researches has been to strengthen it. But upon this 
point all is mere conjecture beyond the sphere of the 
professional men concerned, who very properly keep 
their own counsel in the matter. Meanwhile the 
position of the tenants who hold out against the 
threats of the devisees of the late Earl (who, it will 
be recollected, have got possession of the greater 
part of the estates), is anything but a pleasant one. 
It is clearly not the game of the devisees to distrain ; 
the result of such a step would be to put them to 
proof of their title, a proof which can only be sub- 
stantiated if there is not an Earl of Shrewsbury. 
They have not, therefore, as we believe, dared to 
distrain on a single tenant; nevertheless, threats 
which cost nothing have been pretty plainly 
bestowed, and have, of course, had their effect upon 
the fears of some, and upon the ignorance of others, 
of the tenants. We hear that at Alton, the family 
seat fn Staffordshire, a tenant farmer's house was 
taken forcible possession of by tlie agent of the 
devisees under the protection of a *' posse comitatus ;'' 
that the tenant, very properly, forcibly ejected the 
parties left in possession; that the tenant then 
brought an action of trespass against the agent of the 
devisees, and got £10 damages; that the devisees 
then indicted him. with others who helped him to 
turn the intruders out, at the last assizes for Stafford, 
for a riot, and that the bill was thrown out by the 
g^nd jury. ^ The devisees did not win laurels, nor 
have they much cause to rejoice at their ill-advised 
harsh treatment of this tenant. Surely this is not 
the way in which a great question of title to property 
can be or should be tried ? Such a line of conduct 
can only bring the parties following it into disrepute. 
'Shropshire Coruervatite^ March 20. 

Power of counsel to bind client by entering into 
arrangements— Mr» Swin/en's ease^Swin/en v. Sunn- 
fen [See 8 L. C. pp. 158, 271].— This case, which 
has been repeatedly before the courts in connection 
with the trial which took place at Stafford," and 
involved an important question as to how far counsel 
could bind their clients by arrangement, came before 
the Lords Justices on the 25th of March, on appeal 
from a decision of the Master of the Rolls, dismissing 
a bill filed by the plaintiff, Captain Swinfen, prajong 
a decree for a specific performance of an agreement 
entered into at the trial by the counsel for the 
defendant, Mrs. Swinfen, by which she wja to con- 
vey all the estates to which she was entitled, subject 



to an annuity for life. This compromise, it will be 
recollected, took place between Sir F^ Thesiger^ now 
the Lord Chancellor (Lord Chelmsford), and Sit 
Alexander Cockbum, now Lord Chief Justice of 
the Common Pleas, and their junior counsel, but the 
arrangement was positively disavowed and repudi-* 
ated by the lady and her solicitor, Mr. Simpson, but 
it was then too late, the jury having been discharged. 
Proceedings were taken in the Court of Common 
Pleas to enforce the arrangement, first to set it aside, 
and second by attachment, but failed^ at also the 
present suit (3 L. C. 158, 271). The case was 
fully aigued on the part of the appellant, the plain- 
tiff in the suit, before the Lords Justices, who 
intimated to Mr. Kennedy, Mrs. Swinfen*s counsel, 
that he would not be troubled, as their minds were 
quite made up, and they were prepared to give 
judgment. They were of opinion that the compro- 
mise at Stafford having been entered into without 
Mrs. Swinfen*s authority, she was not legally- bound 
by it; at all events, a court of equity would not 
specifically enforce it, unless she had varied her 
position by her subsquent conduct, which she had 
not. The appeal would therefore be dismissed with 
costs. 

W. Wingfidd Baker, £^9.— The chapel-bell of 
Lincoln^s-inn, as is usual on the death of a bencher, 
was tolled on the 2drd of March for a short time, in 
consequence of the death of the above gentleman, 
who died at Sherborne Castle, Dorsetshire, on the 
Sunday preceding, at the advanced age of eighty- 
seven. . The learned gentleman practised for many 
years as Mr. Wingfield. He obtained the rank of 
King^s counsel, and was made one of the Masters in 
Chancery. The late Lord Chancellor Cottenham 
married his daughter. He had long retired from the 
profession, and on his accession to some property had 
taken the name of Baker. The learned gentleman 
was as remarkable for his afiable demeanor and 
polished manners as for his acute understanding, 
closeness of reasoning, and thorough knowledge of 
his profession. Until a very recent period the fresh 
and cheerful countenance of the retired master was 
frequently seen in Lincoln's-inn, where he was 
quickly recognised by ** troops of firiends.** Although 
advancing towards the age of ninety, he occasionally 
revisited Lincoln*s-inn Hall, where for years he had 
argued before Ix)rd Eldon, to whose decisions — sore, 
though slow — ^none more frequently did homage than 
Lord Cottenham, the son-in-law of the deceased 
gentleman. So rapid are the changes cauaed by 
party politics, that not less than eight different 
lawyers have filled the Chancellor's chair daring 
this gentleman^s career — namely, Lords Eldon, 
L3nidhurst, Brougham, Cottenham, Truro, St. 
Leonardos, Cranworth, and Chelmsford. 
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Days of grace in cases of insurance, — The decision 
with respect to days of grace in connection with life 
assurance policies has been Tery widely eanrassed, 
and the question will deserve the serious considera- 
tion of an the offices, with the view of arriving in 
future at some uniform practice, to relieve the 
anxiety which the public will naturally feel now that 
a high legal opinion has been expressed upon the 
point. It is satisfactory to notice that some of these 
associations have already announced their intention 
to regard all claims arismg within the days' of grace 
in the same manner as if the premium had been, 
absolutely paid. The distrust occasioned by this de- * 
dsion will, it is feared, be universal ; and there can 
be no doubt the same rule applies with equal force 
to policies of insurance against fire, and alt persons 
who do not pay the renewal premium on or before 
the respective quarter days upon which the insurance 
becomes due are ruuning their own risk, and the 
offices are not legally liable, in the event of loss or 
damage occasioned by fire, within the ivual fifteen 
days, the renewal premium being unpaid. 

A corporation taken in execution. — Lord Thurlow 
used to say that a corporation had neither a body to 
be kicked nor a soul to be lost ; but it would seem 
that it possesses the agreeable power of being taken 
in execution. If a ca. sa, does not operate against a 
municipal body Skfi,fa. does. The Queen can send 
a bum-bailiff into the sacred habitation of the Queen's 
representatives, and a London judge can sign a 
warrant against the corporate property of the minor 
luminaries of the law who at on a city bench t 
"'Tis strange, *tu pity; pity *tu *tb trae." 
Recently a sheriff^s oQcer took possession in the 
Queen's name of all the goods and chattels of thd 
corporation of Chatham, under a distress warrant. 
This startling event owes it origin to the. exigencies 
of the town clerk, whose little biU amounts to 
£1869 19s. 1^., to which may now be added £80 
for the expenses of the execution, making altogether 
a total of not far fix>m £2000, to be paid before the 
dire necessity of stripping the Guildhall and all that 
therein is can be averted. So little was this event 
expected that the Mayor had just departed firom his 
chair, which he filled yesterday with great credit at 
the meeting, and had little idea that before he next 
took his seat on the bench of justice there might be 
no seat left for him by the inflexible exigeiicies of 
the law ; but that the sheriff's officer would have — 
not unwarrantably — ^taken his seat. What would 
old Richard Watts say, that enemy of ^* rogues and 
proctors ?" Why, even his picture will not be spared 
any more than that of Sir Stafford Fairbom, and the 
other worthies who adorn the hall. 
. 7he Inclosure Commission. — ^The annual report of 
the Inclosure Commission of their proceedings 



during the past year has just been issued. The 
total number of applications to the commissioner 
for enclosures since the passing of the act has been 
767, of which 37 were made during the past year ; 
401 of these applications were confirmed, 86 were 
otherwise disposed of, and 280 are still in progress. 
The total applications for exchanges have been l444, 
of which 272 were made during last year; 1124 
exchanges were confirmed, 145 were otherwise 
disposed of, and 175 are still in progress. Fifty-six 
applications for partition have been made, 7 of 
which were made during last year; 39 of the 
applications for partitions were confirmed, 6 other- 
wise disposed of, and 11 still in progress. Fourteen 
applications have been made to the commissioners 
for the division of mixed land, none of them during 
last year ; 12 of the applications were granted, 
1 was otherwise disposed of, and 1 is still in progress. 
Sixteen applications have been made to the com- 
missioners to define lost boundaries, 2 of them 
during last year ; 11 such definitions were made, 
3 applications otherwise disposed of, and 2 are still 
in progress. Eight applicatsons were made to the 
commissioners to apply money received under the 
Lands Clauses Consolidation Acts to railway acts, of 
which 1 was made last year. Of these 7 applica- 
tions were confirmed, and 1 remains still in progress. 
Four applications have been made to apportion fixed 
rents, during last year, of which 3 were confirmed 
by the commissioners, and 1 was otherwise disposed 
of. The total number of cases brought under the 
notice of the commissioners since the passing of the 
act, was 2,029, of which 322 were m&Je last year. 
In conformity with such applications, the commis- 
sioners have confirmed the endosure of 226,010 
acres of land, and the enclosure of 262,418 acres 
more is at present in progress. The total number . 
of acres to the enclosure of which the commissioners 
consented last year was 7,994, of which 4,210 acres 
were in one enclosure in the county of York. Four, 
enclosures in the county of Oxford amounted to 354 
acres ; three in the county of Wilts, amounting to ^ 
885 acres ; two in the county of Sussex, amounting 
to 274 acres ; five in Hereford of 373 acres, one in 
the county of Southampton of 481 acres, one in the 
county of Monmouth of 246 acl^es, one in Essex of 
84 acres, one in Cornwall of 67 acres, one in Car- 
marthen of 61 acres, one in Northampton of 61 acres, 
one in Devon of 48 acres. The average expense as 
far as the commissioners are concerned, for each 
enclosure is £16 12s. 2d. 

The Copyhold Commission. — ^The sixteenth annual 
report of the Copyhold Commissioners has just been 
issued, firom which it appears that the total number 
of enfranchisements and commutations decided by 
the commissioners last vear were 303, of this 52 were 
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clerical, 21 collegiate, and 280 lay. The totid 
consideration paid in all the cases was £55,879 178. 6^. 
in money, and £50 14s. in rent-charges. Since the 
establishment of the commission in 1841, 1,888 cases 
have been decided of enfranchisement And commu- 
tation, of which 639 were clerical, 100 collegiate, 
and 749 lay. The totid consideration paid in all 
the cases was £305,133 16s. 2^. in money, and 
£3012 178. Id. in rent-charges, and 1,223 acres of 
land. The number of cases coming before the 
commission has steadily increased in each year, 
those of last year being 92 more than in 1856. 

The Tithe Commission — ^The report 6f the Tithe 
Commissioners for the past year has just been 
printed by order of the House of Commons. Since 
the establishment of the commission, 7,070 agree- 
ments had been received by the commissioners, of 
which they bad confirmed 6,778, 290 having been 
superseded by awards, leaving actually in progress 
2. The total number of notices issued for making 
awards was 7,039, of which 2 were issued during the 
year 1857 ; 5,632 drafts of compulsory awards had 
been received, of which 5,^31 had been confirmed, 
of which 6 had been received, and 10 confirmed 
during 1857. Thus it will appear, from the above 
statement, that the tithes have been commuted by 
confirmed agreement, or confirmed awards in 12,209' 
districts. Li 398 of these districts the rent-charges 
have been disposed of by redemption or merger, 1 
of which was confirmed in 1857. The total num- 
ber of apportionments received was 11,769, of which 
11,763 were confirmed, 171 having been jeserved 
and 167 confirmed during last year; 719 applica- 
tions for the exchange of glebe lands, of which 666 
were confirmed. Of these 41 applications were re- 
served, and 41 confirmed in 1857. Thus, at the close 
of last year, the commissioners had confirmed 44,173 
distinct mergers of tithe or rent charges. 
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Outlines of Equity, being a Series of Elementary 
Lectures delivered at the request of the Incorporated 
Law Society. By Fbsemax Ouvxb Hatkes, of 
Lincoln*8-inn, Barrister-at-Law, and late Fellow 
of Cains College, Cambridge : lOs. Cambridge : 
Macmillan and Co. 

The present work is the re-production in print of 
a course of Elementary Lectures on Equity recently 
delivered by the author at the request of the Incor- 
porated Law Society: As might be supposed from * 
this account of the origin of the work, it is one of 
an elementary character, and, accordingly, the 
author himself (under the modest g^ise of its being 
the suggestion of friends) conceives it may be useful 
to gentlemen reading in barristers* chaml^rs, and to 



articled clerks, and, in addition, to university under- 
graduates who have selected law as part of their 
curriculum, and interesting to educated laymen of 
maturer years. It may be easily conceived, that a 
work composed with a view to suit such different 
classes of readers must have a considerable variety 
of matter disposed in various ways — from the merely 
interesting, and, therefore, elementary to the more 
practical, and, therefore, profound matter. ' It will 
readilay be understood that no little skill is requisite 
in order to properly adjust the proportions of the 
merely elementary and of the more profound ; so 
that, on the one hand, the layman may not be re- 
pelled by too much obstruseness, and the professional 
disappointed by too much mere elementary matter. 
Mr. Haynes appears to have nicely acljnsted the 
due proportions, and thus to have produced a work 
which may be truly said to have exactly fulfilled the 
objects proposed : a rather rare occurrence — per- 
formance generally falling far short of intentions. 

In many respects the subjects of equity jurisdiction 
have in themselves a higher degree of interest in an 
historical point of view than have those of purely 
l^al jurisdiction ; for there is first of all the struggle 
to found an equity jurisdiction to some extent-r-to 
get in the thin end of the wedge — ^then.to extend 
that jurisdiction still further, and afterwards to view 
it in full operation as a regularly recognised head of 
equitable jurisdiction. Mr. Haynes has wisely con- 
sidered equity jurisdiction in these lights, and has 
thus produced, not only a useful^ but also an interest- 
ing volume. He divides his matter into separate 
heads, and treats of them in nine chapters or lectures, 
with an appendix. The following is a summary of 
these heads : Sec. I. General Nature and Extent of 
Equity Jurispnidence — Classification of the various 
heads of Equity ; Sec. U. General History and 
Constitution of the Courts by which Equity Juris- 
prudence is administered ; Scq. HI. Greneral Out- 
line of a Suit in Equity ; Sec. IV. Brief Review of 
the principal heads of Equity Jurisprudence where 
the Courts exercise an Exclusive Jurisdiction ; Sec 
y. Brief Review of the principal heads of Equity 
Jurisprudence where the courts exercise a Concur- 
rent Jurisdiction ; Sec. YI. Brief Review of the 
principal heads of Equity Jurisprudence where the 
Courts exercise an Auxiliary Jurisdiction ; Sec YIL 
The Wife's separate Estate considerediM a particular 
head of Exclusive Jurisdiction ; Sec YIII. Of 
Account considered as a head of Concurrent Juris- 
diction ; Sec. IX. Of Ii\junction in case where the 
Court exercises an Auxiliary Jurisdiction ; Appendix 
A., AppUgarth v. Serg^antson; B., Hoigges v. 
Harry; C, Dodd v. Browing; D., Ordinance of 
8 Edward I.; E., Observations on the relative 
Advantages and Disadvantages of the procedures at 
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Law and in Equity ; F., Form of Assignment of 
Dower by the Heir. 

It is somewhat difficult to select any particular 
portions for extract, as the work presents so many ; 
but we think the following will serve to give readers 
a good notion both of the general contents and mode 
of treatment. Speaking of the history of the growth 
and development of equity jurisdiction, Mr. Haynes 
says : — 

^* It is by no means, as not unfrequently supposed, 
that of a gradual slow encroachment. On the con- 
trary, turning to the earliest records, we see, at first, 
the Chancellors trying apparently to redress every 
grievance of whatever nature, which would other- 
wise be remediless ; while the labours of the more 
recent' judges consisted, not merely in developing 
heads of equity already founded, but in pruning the 
luxuriance of tne earlier jurisdiction. 

«^ In illustration of this position, let me turn to the 
book which I now take up, and which contains the 
most authentic information we possess respecting the 
early proceedings in Chancery. It is the first 
volume, * Calendars in Chancery of Queen Elizabeth,* 
printed by order of the Record Commissioners, 
prefixed to the Calendars is contained a selection of 
bills and petitions, of dates anterior to Queen Eliza- 
beth's reign, accompanied, in the later instances, 
by the answers, replications, and depositions of the 
witnesses. The general character of these early 
proceedings is in tne preface to the publication thus 
described : ^ Most of these ancient petitions appear 
to have been presented in consequence of assaults 
and trespasses, and a variety of outrages which were 
cognisable at common law, but for which the party 
complaining was unable to obtain redress, in conse- 
quence of the maintenance and protection afibrded 
to his adversary by some powerfiu baron, or by the 
sheriff, or by some officer of the county in which 
they occurred.' I need hardly observe to the 
youngest beginner amongst you, that any such cause 
for coming into equity has long since ceased to exist ; 
and even if any such in fact existed, it would clearly, 
at the present day, constitute no ground for equit- 
able interposition. 

** The latitude of jurisdiction assumed by the early 
Chancellors will, however, be best known by the 
selection of a few instances from the book before me. 
The following cases were then read : — Istly,- p. zx — 
Kymburley v. Groldsmith. A common case of action 
for non-deUvery of woad. 2udly, p. xli. — Appilgartii, 
widow, y. Sergeantson. Bill complaining that de- 
fendant, having obtained a sum of money of plaintiff 
ffiving ner to understand he intended to marry her, 
has married another woman, and refuses to return 
the money. See this case. Appendix A. Srdlv, p. 
xxiv. — ^Henry Hoigges v. John Harry. Bill by 
plaintiff, an attorney, to restrain the defendant, a 
priest, from practising witchcraft against him. See 
this case. Appendix B. The two first cases obviously 
present no ffround for equitable interposition. Hie 
third, viewmg witchcran as a reali^, was in sub- 
stance a bill for protection against a cnminid outrage, 
a species of suit wholly inadmissible at the present 
day. 



*^ But, in truth, we find considerable inaccuracy of 
opinion, respecting the true functions of equity, pre- 
vailing at a much later date than that of these pre- 
cedents. Thus, the celebrated confidential adviser of 
Henry the Seventh, Archbishop Morton, appears, 
according to a rejMirt in the lear-Books, to have 
denied even the distinction between technical ^q^u^' 
and ^equity in the sense of natural justice.' The 
report of the case, which is noticed by both Mr. 
Spence and Lord Campbell, is rather curious. It 
appears that one of two executors, colluding with a 
debtor to the testator's estate, had released the debtor. 
The co-executor filed a bill against the executor and 
the debtor. The Chancellor was disposed to give 
reli^f. Fineux, counsel for the defendant, observesy 
* that there is the law of the laind for many thinffs — . 
and that many things are tried in Chancery wnich 
are not remediable at common law ; and some are 
merely matter of conscience between a man and his 
confessor,' thus pointing out accurately the distinc- 
tions between law, equity, and religion. But the 
Chancellor retorts : * Sir, I know that every law is^ 
or ought to be, according to the law of God ' (ignor- 
ing thus altogetiier any distinction between taw and 
religion) ; and then, merging completely the Chan- 
cellor in the Archbishop, he continues : * and the 
law of God is, that an executor, who is evilly dis- 
posed, shall not waste all the goods, &c. And I 
know well, that if he do so, and do not make amends 
if he have the power, il iera damne in hell.* . And 
thenr the Chancellor proeeeda to lay down some 
rather unsound law. But I would recommend those 
of my hearers who would wish clearly to understand 
and appreciate how the wave of Chancery jurisdic- 
tion first swelled and threatened to advance beyond 
due bounds, and their gradually receded, to read care- 
fully that portion of Mr. Spence's work which treats 
of the now obsolete jurisdiction of the Court of 
Chancery. I am not aware that the subject has 
been systematiodly considered elsewhere. 

** If, then, it be historically true that our present 
equity jurisdiction is only the ulthnate result of the 
development of principles varying in different cen- 
turies, it must obviousl^r be impossible to convey any 
satisfactory view of equity which does not, in sub- 
stance, amount to an enumeration of the najrticular 
heads of jurisprudence gradually evolvea by the 
labours of our successive Chancellors. 

** But some faint general notion of the Ainctions 
and limits of eouity may^ perhaps be conveyed by 
enunciating, ana elucidating by example, a few of 
the leading mitTimR or principles of equity. I will 
select four — three of an enabling, and the fourth of a 
restrictive character. 

** 1. No wrong without a remedy. 
- "2. Equity regards the substance or spirit, and 
.not the letter merely. 

" 8. Equity acts * in wr^onamJ* 

^* 4. Equity follows the law. 

"1. No wrong without a remedy. This is the 
chief root of our equity jurisdiction. You have 
already seen the over-luxuriance of the earlier 
shoots which sprang from it. The only limit, 
indeed, -to its creative power is the barrier inter- 
posed between itself and that portion of natural 
justice which, as already indicatea, fa? Is within the 
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province of morals and religion only. To this 
maxim, for instance, we owe our vast systenrt>f uses 
and trusts. You are probablv aware that, previously 
to the earliest records in the book before me (the 
earliest are. of the date of Richard the Second), a 
practice had grown up (under circumstances which 
time does not permit me to detail)^ of the legal 
owners of lands conveying them to third parties, 
who undertook to hold them for certain uses. The 
common law courts steadfastly refused to recognise 
in anv way the engagements entered into by those 
(feoflfees to uses, as they were called) to whom the 
land had been so conveyed. The Chancellors, on the 
other hand, held that engagements were binding on 
the consciences of the feofiees to uses, and that Uiey 
(the feoffees) were compellable in equity to perform 
them. Tlius was the lound^tion laid of the great 
system of trusts, which, by itself, constitutes the 
larger ^rtion of the entirety of equity jurisdiction. 

* This was, perhaps, the boldest application of the 
maxim that the history of our equity jurisprudence 
tells of ; and, as might be expected, it was one of 
early date. Let me. read to you from the volume 
4)efore me one of the earliest published instances of 
a resort to equity which falls under this head of 
jurisdiction. 

**2. Eqmty regards the spirit, and not the letter. 

**The popular belief, that the law exacts a literal 
fulfilment of contracts, has ever been deeply rooted. 
We trace it distinctly in the drama and in works of 
fiction. Perhaps one of the most remarkable 
instances is that of Shylock^s bond. The penalty of 
the bond was, as you recollect, — 

"'A pound of fleah, to be by him cut off 
Nearest the merchant's heart.' " 

The money not being paid on the very day, the Jew 
claims the penalty. I)ouble the amount lent is 
offered; but, being tendered after the appointed 
time, it comes too late, and is refused. 

** And how is the intended victhn rescued ? By 
the merest verbal quibble. Portia says : — 

*** Tarry a little; — ;there is something else. — 
This bond doth give thee here no jot of blood ; 
The words expressly are, a pound qfjiesh ; 
Take then thy bond, take thou thy pound of flesh; 
But, in the cutting it, if thou dost shed 
One drot> of Christian blood, thy lands and goods 
Are, by the laws of Venice, contiscate 
Unto the state of Venice.'" 

** Gentlemen, I shoujd be sorry to profane Shakes- 
peare, or to approach the creations of his genius in 
the same spirit that I should a report in Meeson and 
Welsby. Considerable latitude is to be allowed to 
the dramatbt ; but when I s^e Antonio saved by a 
species of construction, according to which, if a man 
contracted for leave to cut a slice of melon, he 
would be deprived of the benefit of his contract 
unless he had stipulated, in so many words, for the 
incidental s])illiiig of the juice, one cannot help 
recognising in the fiction of the immortal poet an 
intensified representation of the popular faith, that 
the law regarded the letter and not the spirit. 

** As to the tender coming too late, that was in 
strict historical accordance with the law. At 
common law, if a bond was once forfeited by non- 
payment of principal and interest on the day stipu- 



lated, the whole penalty must have been paid. In 
these cases of forfeited bonds, before the reigns of 
William III. and Anne, ,when the Legislature 
interfered to regulate the proceedings at common 
law, the only remedy for an obligor, who had allowed 
the time for payment to elapse, was to file a bill in 
equity offering payment of principal and interest 
It is clear that, had the scene of Snakspeare^s play 
been laid in England, and not in Venice, the proper 
advice for Portia to have given, would have been, to 
file a bill in Chancery. But, I confess, I cannot say 
that the play would have been improved. 

^*The ground upon which the mterference of the 
equity courts is now rested in these cases of forfeited 
bonds, is the maxim above referred to— that equity 
regards the spirit, not the letter ; that in the sub- 
stance the bond was intended as a security merely : 
that the precise day of payment was immaterial. 

** To the same maxim also is to be referred the 
equity jurisdiction in allowing the redemption of 
mortgaged lands after the day stipulated by the' 
contract. You are aware, doubtless, that in the 
ordinary form of mortgage the borrower conveys his 
property absolutely to the lender, subject to a 
stipulation that, upon payment of money borrowed 
and interest, on a particular day^ the property shall 
be reconveyed to tne borrower. In the older form 
of mortgage, the stipulation commonly was, that, 
upon payment on the day named, the deed should be 
void, or that the borrower should be at liberty to 
re-enter. The common law courts, construing these 
conditions with the utmost strictness, hela that, 
unless the money were paid on the very day, the 
estate was lost to the mortgagor. The Court- of 
Chancery, on the other hand, looking to the spirit of 
tlie transaction, held that the land was, in substance, 
a pledge merely, and that time was not of the essence 
of the bargain ; and that, tiierefore, the mortgagor 
should be allowed to come after the time fixed and 
pay the principal and interest then due, and obtain 
back his estate. 

" While, hoi^ever, we value to its full extent the 
maxim that the spirit and not the letter is to be 
regarded, it must be confessed that the heads of 
equity wnich are attributed to the application of this 
maxim are those which it is the least easy logically 
to justify. The ordinary money bond, for example, 
must, in its earliest use, have been meant to repre- 
sent the true contract between die parties, and, if 
deliberately entered into, no valid ground for inter- 
ference seems to exist. 

^* In fact, to justify the equity jurisdiction, the 
existence of an epoch must be supposed intermediate 
between the first use of the bonus and the exerdse 
of the jurisdiction, during which these money bonds 
(which originally ' truly represented the contract 
between the parties) came to be used merely as a 
convenient form of security; and I am not aware 
that legal history warrants such a supposition. " 

We feel satisfied that the volume of Mr. Haynes 
will well repay careful perusal : and, indeed, we 
know no work which, in so small a space, affords so 
clear and accurate a view of the more important of 
the doctrines appertaining to equitable jurisdiction. 
Both pactitioner and student will find much to 
interest, and also to instruct. 
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COURSES OF LAW STUDIES. 
(Continued from p. 828). 

Parent and ckOd.^We read (1 Bl. Com. 353), that 
** the father may have the benefit of his children^fl 
labour while they live with him, and ;;re maintained 
by him ; this being no more than he is entitled to 
fttun his apprentices and servants:" But surely 
there is no analogy between the supposed condition 
of children and that of apprentices and servants ; 
for the former have a natural, original, indefeasible 
right to maintenance, which the latter have not. 
By the very act of begetting them the 'parents have 
entered into a voluntary obligation to provide, that 
the life which has been by them bestowed shall be 
by them protected and preserved. So far, indeed, 
does our law carry this principle, that where the 
expenses of the maintenance of an infant have been 
afterwards sued for by the parent, to be paid out of 
the infant's estate upon his coming of age, it has 
been always disallowed in equity (3 P. Williams, 
154 : Gflb. Evid. 93 ; 9 Yes. 675). 

Master juBtifying assault in defence of servant, — ^In 
the same loose manner of reasoning again, it is said, 
that **a master may justify an assault in defence of 
his servant, beciause he has an interest in his servant, 
not to be deprived of his service'^ (1 B. C. 4*29). In 
the event of the master being deprived of the 
service of his domestics, the law has provided him a 
sufficient remedy, by action of trespass upon the 
case, per qfwd eervitium amieiL He originaUy 
contracted for the supposed service, upon a pecuniary 
consideration, and now receives a pecuniary recom- 
pense for the loss of it, which is all that can, in 
reasoji, be requured ; for, if men were allowed, under . 
such circumstances, to take the law into their own 
hands, and to justify assaults in defence of the 
persons of those in whose services they may have 
acquired a temporary interest, it is evident that this 
doctrine might be of dangerous consequence, and 
lead to endless eontention and violence (1 Salk. 
407). The reason that the parent is allowed to 
justify an assault in defence of the persons of his 
ehildren, Is not because he has an interest in their 
service (and yet he too may have a per quod eenri" 
ikam ammit which shows that he has an interest)^ 
Init because of his natural duty and parental affec- 
tion; and even this the law rather permits than 
enj<Hn8 (1 C. B. 450). How much less, then, will 
the law justify in a master, an act of violence in 
defence of a servant, which it only excuses,' rather 
than justifies, even in a parent acting in defence of 
his children!' [In the case of Leewerd t. Basilee 
(Salk. 407; Ld. Raym. 62), it was said by the court 
that a maMer could not justify an assault in defence 
of his servant, because the master might hare an 



action, which opinion is adopted in Bull N. P. 18. 
However, in Com. Dig., in two different vols., it is 
said that the master can justify in defence of his 
servant, and Steph. Com. (vol. 2, p. 245, 4th edit.) 
is to the same efiect ; but the point is one of some 
doubt]. 

Acquiring property in enemy. — Again, it is a mis- 
taken notion, and no part of the law of England, 
that ** a man may acquire a property in the person 
of his enemy, by taking him a prisoner in war ; no, 
not even till his ransom be paid" (2 B. C. 402). 
There is no doubt that at difierent periods of our 
hisfory, not only this but many other equally 
unciviliied and barbarous doctrines have been held 
to be part of the common law. Lord Coke tells us, 
that anciently, if a man was outlawed (but which he 
could not be, by the old law, excepting for some 
capital felony), he was looked upon as a wild beast, 
and any one who met him might put him to death : 
and this (he observes) continued to be the law for 
some time after the conquest, till the judges, in the 
beginning of the reign of Edward lU. had the 
humanity to resolve it to be murder (Co. litt. 
128 b.). But I presume, with all due submission, 
that we have no more to do with the doctrines and 
precedents of those remote times, where they inter- 
fere with the interests of humanity, and, as in the 
present instance, are confessedly against natural 
reason and justice than we have to do with the 
laws of old Rome of of modem Barbary. To the 
proposition which is also laid down as a sequel to 
the preceding, viz. ^* that the master has a property 
in the perpetual serviee of his captive negro,^' we 
may oppose the same general reasoning. For per- 
petual service or servitude, is only another name 
for strict slavery ; and upon no principle of the law 
of England will a court of justice, at this advanced 
period of dvilixation, attempt to enforce so impro- 
vident an engagement. Aciyudged in 1772, when 
James Somerton (a negro) was brought before the 
court by habeas corpus^ and immediately discharged 
(11 St Trials, 840). 

Bastards— 'Clergy — Remainders— Covenant to stand 
seised^ — ^Again; are we to understand, as we read in 
one chapter, that *^a olerk, presented for institution, 
may be refbsed by the bishop, if he be a bastard*' 
(1 B. C. 389); or is it, as we are informed in 
paother chapter, that ** the disqualification of bas- 
tardy from holding any dignity in the church is now 
obsolete,** and that, *'in all other respects, there is 
no distinction between a bastard and another man** 
(1 B. C. 459)? Neither, again, is it correctly 
stated, that in all other respects there is no distinc- 
tion between a bastard and another man ; for the 
law (perhaps in favour of marriage) is much less 
indulgent to bastards than to legitimate children. 



9GZ 



THE LAW CHRONICLE. 



[Mat 1, 1859. 



Thus, the limitation of a remainder to an unhoni 
bastard is void (3 Co. Litt. b. ^ 1 P. Wms. 529). 
And so, again, in oiir courts of equity, there is not 
the sfORie favour shown to bastards as to legitimate 
children. Thus, oe a co^venaatt t» stand seised, an 
mse will not rise to a bastard, because the considera- 
tions of lawful blood and marriage, which are 
peculiar to tucb covenant, necessarily exclude 
bastar^ (Cow Litt. 12S a. v and see the note 189 
ibid.)» 

SelUag stocky jr., rendering subject to hankmptcy 
laioB, — Quaere again, whether buying and selUng 
bank stock, cnr other government securities, will not 
make a man a bankrupt, they not being ffoodsj wares^ 
and merchandise^ within the meaning of the statute, 
&c. (2 B. C. 476). There i» no diflference, I appre- 
hend, with respect to the question of bankruptcy, 
whether the huyvag and selling is of bank stock, 
''and other government securities, or of goods, wares, 
and merchandise \ but if a* man is in the continued 
practice of buying and sel^g fc>r profit, he will, in 
cither case, be held to be equally liable to^ become 
a bankrupt. It is not the having the stock, or 
occasionally dealing in the stock, that makes the 
Ikankrupt, but the continued practice of buying and 
selling for profit. Thus, if a man buys aind sells 
stock by commission, he is only a species of broker, 
and consequently is liable to become a bankrupt f 
which plainly diows, thafC the distinction, which 
the law looks to, is not that which relates to the 
quality of the commodity bought and sold, but that 
between occasional dealing and the continued prac- 
tice of buying and selling for profit. [The position 
of Blackstone is founded on a dictum of Lord King*s 
which it has been said had reference rather to the 
Statute of Frauds than to the Bankruptcy Statutes. 
Mr.- Cullen (p. 17, note) thinks it is not a trading 
en another ground, viz., that stock is more in the 
nature of a fixed property than a trading capital, 
and that the buying aiid selling it rather resembles 
land jobbing or buying a particular estate and 
selling it again at a profit, but Lord Henley (p. 10) 
does not think this satisfactory. The position of 
Blackstone is repeated in Steph. (p. 160, 4th edit.) 
\iith the addition ^ on his own account**} 

Diasoktd monasteries — Donatives, — Qusire again^ 
whether in those chapters, thSsit were founded by 
Henry VHI. out of the spoils of the dissolved 
monasteries, the deanery is donative, and the 
installation merely by the Eing^s letters patent 
(1 B. C. 382). The statutes prescribing presenta- 
tation to the deaneries of the new foundation, were 
considered to be informal, and consequently void, 
till they were subseqently confirmed by the stat. 
6 Ann. c. 21 ; and, therefore, it seems Lord Coke 
was fully justified in describing those deaneries as 



donative (Co. Litt. 95 a.). But, since the stat. of 
Ann. above-mentioned, the dcaus of some, if not 
of all the chapters of the new fbundation, are held 
to be preventative and not donative; the practice 
being to present the letters patent to the bidiop for 
institution and fi mandate of instalment (Vee tlie 
notes 102 & 105, to Co. Litt. 95 a.> 

Elegit — Possession not given, — Qusre again^ 
whether the writ of elegit gives the sheriff the 
power to deliver the debtor^s freehold lands to the 
plaintiff, to hold, &c* (8 K C. 419). On the 
contrary, it seems that the sheriff can do no more 
than make the necessary appraisement and the 
return of tbe writ, atfter wUch tbe creditor most 
bring* an ejectment in order to obtain possession 
(TidiTs Practice, 930 ; and see S T. Sep. 295, 
Taylor y. Cole). [The distiuctbn is stated in First 
Bk. pp. 149, 277, 278}. 

Traitor — Forfeiture, — Again, if a traitor dies before 
judgment pronounced, or is killed in open rebellion, 
or is hanged by martial law, it works no forfeiture 
of his lands ; for he never was attainted of treason 
(Co. Litt. 13 a.>. ^' But (says Blackstone), if the 
chief justice of the Eang^s Bencki the supreme 
coroner of all E^agland, in person, upon view of the 
body of liim killed iu open rebellion, records it and 
returns the record into his own court, both lands 
and goods shaU be forfeited ** (4 B. C. 382). Now 
this is, in substance, taken from the Fourth Report 
p. 57 ; and it seons that the ancient law was so (Cd. 
Litt. 390 b*; and note 34^) ^ but it has been since 
held, and so it was long before Blackstone wrote^ 
that none can be attainted after death but by act of 
Parliament (2 Hale, 53 ; 2 Vent. 38). It follows, 
that, in the present instance, tbe forfeiture can 
only be of the goods, and not of the lands, as is here 
asserted (4 Hawk. P. C. 475 ; 1 Hale, 342, 349) 

Defects in pleadings, — ** But if the thing osahted 
(says Blackstone), be essential to the action or 
defence, as if the plaintiff does not merely state his 
titie in a defective manner, but sets forth a title that 
is totally defective in itself; or if to an action of 
debt, the defendant pleads not guQtjf^ instead of nil 
debetf these cannot be eured by a verdict for tbe 
plaintiff, in the first case, or for the defendant in the 
second" (3 BL Com. 394). If the plaintiff sets 
forth a title that is totally defective In itself, there is 
no doubt that this defect in the declaration destroys 
the merits of the action, and, therefore, cannot be 
cured by verdict. As for example : if the obligee 
declares in assumpsit against the heir, on a promise 
to pay money due on the bend of his ancestor, 
without declaring that the ancestor bound himself 
and his heirs, he shall gain nothing by his verdict ; 
for the heir is not bound unless he is expressly 
named in the obligation of his ancestor, atnd onlesa 
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the ancestor has also bound himself in the same 
bond (Co. lAtL 384 b, 386 a). And the heir could 
not have made himself subsequently liable by his 
|Murticular assumpsit or promise ; for, as there was 
originally no cause of action^ there could be no 
consideration upon which the assumpsit could be 
grounded (2 Saund. pt. 1, c. 24). But where the 
«lefendant pleads not guiUy^ instead of nil debel^ this 
is a defect in the traversing. It is an informal or 
improper issue upon a material allegation; and, 
therefore, although the plaintiff may take advantage 
of it, if he will, before verdict, yet if he carries 
down the record to trial, and a verdict is had thereon, 
the mistake is rectified by the sUtute 32 Hen. Yin. 
of jeofails. 

Pro/eri and oyer of deeds. — ^Again; we read that 
**the defendant craves offer of the writ, or of the bond, 
or other specialty upon which the action is brought, 
that he may hear it read to him ; the generality of 
de/emdamts^ in the time of ancient simplicity^ being 
supposed incapable to read it themselves ; whereupon 
the whole is entered verbatim upon the record** 
(3 Bl. Com. 299). Until recently (C. L. P. Act, 
1852, s. 55, abolishing profert and oyer), it was a 
rule in pleading, that wherever there were deeds 
which were relied on, they must have been regu- 
larly shown to the court, without which the court 
could take no judicial notice of them. The doctrine 
of praying oyer was a consequence of this general 
rule. The plaintiff concluded his declaration with 
the profert, and he brought here into court the 
writing obligatory aforesaid; then came the de- 
fendant and craved oyer of the said writing 
obligatory^ for, being already in the possession or. 
custody of the court, by the profert on the other 
ride, there was no necessity for his setting it forth 
spedally in his own plea. It was then read to. him, ' 
not from the ririonary and quaint idea of his dther 
being a stranger to its contents, or incapable of 
reading it himself, but for the simple and obvious 
reason thu the court might take judicial notice of it, 
which otherwise they could not do ; and thereupon 
the whole was not entered verbatim upon the record 
(as Blackstone says), but only that part of this 
instrument which the defendant relied upon, and, 
therefore,' showed to the court as material to his 
defence. Thus, upon his praying oyer of the bond, 
it was said, ** and it is read to him,'* without more 
saying ; but upon his praying oyer of the condition, 
it was said, ** and it is read to him in these words^" 
and accordingly entered verbatim upon the record 
as part of the pleadings. And the reason of this 
distinction yns that the obligation, where there is 
a bond upon condition, is merely noticed as the 
introductory part of the instrument of which the 
substantial was the condition ; for it was the con- 



dition which shows the real nature of the debt or 
duty for which the obligation was given. 

Tender and refusal — Pleading. — *^And sometimes 
(says Blackstone), after tender and refusal of a debt, 
if the creditor harssses his debtor with an action, it 
then becomes necessury for Ithe defendant to acknow- 
ledge the debt and plead the tender ; adding, like- 
wise, the encore prit, that he is still ready, &c., and 
sometimes the creditor will totally lose his money in 
such cases ** (3 B. C. 303). But have we any idea, 
from hence, of these supposed cases ? Can we, by 
any possibility, guess at the principle? Or, do 
we' know how to distinguish (as between debts 
and contracts), where the encore pret should be 
pleaded, and where not A few remarks by way of 
explanation will suffice. If the defendant, in an 
action of debt on bond and other specialty, pleads a 
tender and refusal, according to the condition, &c., 
he must also plead the encore pret^ that is to say, 
that he is still ready to pay, or bring the mouey 
into court, [Indeed, in general the money must be 
brought into court]. For this is prima facie^ a 
debt which remains still unsatisfied. The very 
condition upon which the defendant relies, in this 
instance, is itself evidence of the debt: et Uberata 
pecuma^ says the law, non liberal offerentem (Co. 
Litt. 207 a.) ; for it might possibly have been 
delivered for some special purpose, or upon some 
other account But if the obligee has made a deed 
of defeasance to the obligor^ upon condition, &c., the 
obligor, after tender and refusal, may plead the 
same without the encore pret ; for this is, primdfacie^ 
not a debt, but a contract in the nature of a con- 
ditional release, and the defendant having performed 
his part by the tender, the condition is now satisfied, 
and the release become absolute and unconditional 
(Co. Litt. 107 a.). Upon the same principle, if the 
obligee accepts a recognisance from the obHgor^ with 
condition to be void upon the payment of a smaller sum 
on a certain day, and, on the day fixed, the debtor ten- 
ders and the creditor refuses the same, he can never 
aftervrards recover either the one sum, or the other. 
For the original debt was satisfied by the recog- 
msance, and now the recognisance itself is satisfied 
by the tender and refusal. 'For this is, prima fade^ 
not a debt, but a contract, of which tender and 
refusal are always equivalent to performance (Co. 
Ldtt 207 a). So, again, in the case of a pledge or 
pawn; the pawner, after tender and refusal, may 
either bring an action of assumpsit, and declare that 
the defendant promised to return the goods upon 
request, or he may bring an action of trover, for the 
property is vested in him by the tender; which 
proves, that it is, in effect, the same thing, whether 
the money is tendered and refused, or actually paid 
(Cro. Jac. 243 ; Yelv. 149 ; 1 Bulstr. 29). In the 
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same manner, where a feoffment is made upon 
condition for the payment of a collateral sum, if 
lawful tender be once refused, he, who ought to 
tender, is of this quit, and fully dischai^ed ever 
afterwards (Co. Litt. 209 a. b.). And so in all 
cases, in which the obligor is to do some collateral 
thing, as to deliver a horse, &c., if the obligor offers 
to do his part, and the obligee I'efuaes, the condition 
is performed in law, and the obligation discharged 
for ever (Co. Litt. 207 a). 

0/ the constrttction of the usual covenants and powers 
in marriage settlements. — In the construction of the 
usual covenants and powers inserted in marriage 
settlements, it is to be observed, in the first place, 
that the covenants for further assurance, &c., are 
not against all claimants generally, but only against 
those who claim from or under the covenantor. 
Why? Because if the parties were to covenant 
generally, it would be necessary for them, in that 
case, to keep the title-deeds. For, if any one is 
bound to warranty, so that he is bound to render in 
value, then is the defence of the title at his peril; 
and, therefore, the feoffee shall have no deeds that 
comprehend warranty whereof the feoffor can take 
advantage (Co. Litt. 6 a.). Secondly, the covenants 
are always expressly against lawful lets and inter- 
ruptions, in contradistinction to unlawful or tortious 
entries; for, in the last case, the party has his 
remedy by action of trespass or ejectment against 
the wrongdoers ; but, having no 'such remedy 
against those who daim under the covenantor 
himself, by a title paramount to that of the grantee, 
he then, and then only, may bring his action of 
covenant by force of these words of warranty. 
Pursuant to the above doctrine, the plaintiff who 
brings this action (of covenant for quiet enjoyment, 
&c.) must not only allege that the person evicting 
lum had lawful tide, but that he had lawful title 
before the grant or lease made to the plaintiff, for, 
otherwise, it might be from the plaintiff himself, that 
the evictor derived his title ; and a conclusion of 
law does not help the not showing a matter fact. 
He is not, however, required to set out the title 
"specially*' of the person who entered upon him, 
because it is presumed in law, that every one is the 
depository of his own title, and that others are 
strangers to it. Again, with respect to the powers 
of leasing, of jointuring, of raising portions, of 
revocation, jr., upon what principle is it that 
the refervation of these, which would be void 
and of no effect in a deed of feofiment, or fine, 
or recovery, or even lease or release, shall be 
valid in a deed of settlement? It is because 
this enures by way of declaration of the use, but 
those conveyances have their operation by virtue of 
the transmutat'bn of the possession, the constructive 



differences of which have been already exemplified. 
Another rule to be observied is, that the respective 
powers and covenants must be always of the same 
nature, and stand well together in point of consis- 
tency. Thus, if a power of leasing were inserted m 
a covenant to stand seised to uses, it would be void 
and of no effect ; because they are contracts of a 
different nature, the latter being always for a good 
consideration, such as a natural affection or blood ; 
the former for a valuable consideration, meaning 
money, or money's worth ; and, therefore, the two 
together would be repugnant (Co. Litt. 237 a.). 
That I may not, however, fatigue the reader's atten- 
tion by extending these remarks to an unreasonable 
length, I will conclude by observing, that even the 
marriage settlement itself, in Blackstone (which 
every beginner in this course of study will naturally 
presume to be a model of the kind), is of the same 
inaccurate and incomplete description with all the 
rest ; as may be seen by the omission of the usual 
powers of leasing, jointuring, and charging, after 
the limitation to the husband, and more particularly 
by the omission of cross-remainders after the limita- 
tion to the daughters (B. C. Appendix to the 2nd 
volume p. vi.). For, by reason of the daughters 
taking as tenants in common, and not as joint 
tenants, it might so happen that the reversioner 
might enter, living issue by the daughters, which 
evidently could not have been intended; and, 
although an omission of this kind might be supplitfl 
in a devise, by implication of law, there is no such 
implication to be admitted in a deed of settlement. 
K A. devises black-acre to B. and white-acre to C. 
in tail, and if they both die without issue, then to 
D. in fee ; here B. and C. have cross^remainders by 
unplication ; that is to say, on the death and failuxe 
of issue, of either of them, the other and his issue 
shall take the whole ; and D.'s remainder over 
shall be postponed till the issue of both shall fiuL 
But it is otherwise if A. makes the same conveyance 
" by deed'* ; for the construction of a deed is always 
" strictijuris'^, according to the ancient simplicity of 
the common law (See the note 82 to Co. litt 195 b. ; 
Burt. Comp. pi. 668, note; Edwards v. Aleston, 
4 Buss. 78, 88 ; S Ex. R. 120 ; Hayes' Convey. 509, 
n. 46, 4th edit. ; 1 Frest. Est. 94). 

Upon the whole, then, if it is true, as I have 
here suggested, that the law is a science ca- 
pable of demonstration, and, therefore, demand- 
ing ^rom us the exercise of an intelligent 
and reasoning, mind, and not the labour of the 
hands in copying precedents; and, if it has like- 
wise been fidrly and truly stated of Blackstone's 
Commentaries, that they are but an abstract, 
superficial, and often incorrect sketch of the ele- 
ments of the law, and nothing more, and which 
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was originally intended for unprofessional readers 
alone, and not for students ; if I am right, I say, in 
these two suggestions, it follows, that the system of 
education, which has given occasion to the foregoing 
atrictures, independently of the irksome drudgery 
that attends it, is at once an ineffectual and ahsurd 
system, and such as cannot hut produce infinite 
embarrassment to the individual, and every possible 
mischief and inconvenience to the public. With 
this reflection, I shall, therefore, venture to con- 
clude this first part of our present inquiry, and 
not without a hope, that the hints which are con- 
tained in it may be useful to others who engage in 
the same course of study. The public have done 
ample Justice to Blackstone*s Commentaries, and 
most willingly do I subscribe my feeble testimony in 
acknowledgment of the extent of their claims to it ; 
they have enabled many an vnprofusional reader 
(who would probably have read nothing else), to 
form to himself a general notion of at' least the 
outline of this interesting and important learning ; 
and, were it only in this aingle view of them, the 
value of their publication would be unquestionable : — 

Neque ego illi detnhere aofllm 
Harantem capiti moltA cam laude coronam. 

In the midst, however, of these deserved praises, let 
us beware of so fiir deceiving ourselves, and at the 
same time of doing such an iiyustioe to Blackstone, 
as to set up his commentaries as an institute for 
educating and forming lawyers. In the rank of 
elementary composition, they might for ever have 
reposed beneath undisturbed laurels; but he who 
would make them the institute of his professional 
education, improvidently forces them into an element 
which is not their own, and lays the foundation for 
those perilous misunderstandings — ^that unlawyer- 
like jejune smattering, which informs without - 
enlightening, and leaves its deluded votary at once 
profoundly ignorant and contented. 



VENDORS AND PURCHASERS. 



OFFER Alf D ACCEPTANCE.— iJe^racan^ [vol. 
2, p. 183 ; vol. 3, pp. 3 — 6] — Specific performance — 
Withdrawal of offer — Locus pcmitenticR, — We refer 
the reader to vol. 2, p. 133, for an explanation of 
the principle of the following decision. A. signed a 
memorandum of agreement, by which he agreed to 
sell to B. and C, all his interest in a partnership 
business, on a certain valuation, "this purchase being 
contingent upon B. and C. being able to agree on 
the purchase with the rest of the retiring partners.'* 
The memorlmdum was i|ot then, signed by B. and C, 
who proceeded to negociate wiUi the other partners 
for the purchase of their interests. A fbrtnight after 



signing the memorandum, A. wrote to B. and C, 
withdrawing from his offer, on the ground that they 
had not complied with the condition alleged to have 
been verbally made by him, that they should accept 
within a week. Letters passed, in which B. and C. 
did not state that they had accepted the offer, or 
that they considered A. as irrevocably bound, but 
that they had not as yet been able to complete the 
negodations. They subsequently signed their ac- 
ceptance upon the memorandum of agreement: 
Held, that there had been no such acceptance by B. 
and C, before A. had withdrawn from his offer, as 
to constitute a binding agreement against him for the 
sale of his partnership interest, of which specific 
performance could be enforced, or so as to preclude 
him from his right to the partnership account. 
Hors/aU v Garnet^ 6 Week. Rep. 387. 

ASSIGNEES PURCHASING DIVIDENDS 
[aJife, p. 329] — Purchases by trustees and cestui que 
trust — Purchase by assignee in bankruptcy of dividends 
under the bankruptcy, — ^The decision of V. C. Kin- 
dersley, noticed anU^ p. 329, has been overruled on 
appeal. It will be remembered that W., who had 
been formerly the solicitor of a creditor of a bank- 
rupt, purchased the future dividends on the debt due 
to the creditor. The purchase vras made, partly for 
the benefit of W., and partly on the behalf of Q., 
who was a creditor's assignee in the bankruptcy, and 
another person. Q. was an accountant, and his 
partner was employed as accountant in the bank- 
ruptcy. The Lords Justices of Appeal held, in a 
suit by the creditor to set aside the sale, that the 
participation of Q. in the transaction, invalidated the 
sale, both with respect to his interest, and that of 
the other purchasers. The rules by which the 
trustee is bound in dealing with his cestui que trust 
ajpply with stronger force to dealings between assig- 
nees in bankruptcy, and the creditors. The system 
of assignees purchasing the debts of the creditors 
strongly disapproved of. Pooley v. QuUter^ 6 Week. 
Rep. 402 ; 31 Law Tim, Rep. 64. 

SPECIFIC PERFORMANCE. — Cot>«ian/ to 
biald according to approved plan. — ^Where the parties 
to a contract stipulate for something to be done ac- 
cording to the approval of one of them, the juris- 
diction of equity to compel specific performance is 
ousted, so far as it is necesary to have such approval 
from Uie defendant to the suit. Where an agree- 
ment for a lease contained a stipulation that the 
tenant should build a house of the value of £1400, 
according to a plan to be approved by the lessor, 
specific performance on the application of the tenant 
was refused. (JtMere, whether a decree could have 
been made in the absence of the condition as to ap- 
proval. Brace v. Wehnert^ 6 Week. Rep. 426. 

LAND TAX REDEEMED.— CoAcft^iif of saU 
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— Things recited or sttUed in deed — Showing sufficient 
tide what, — The following is a decision at common 
law on the teims of conditions relative to recitals and 
statements in deed, showing that the recitals or 
statements must be of something alleged by way of 
direct recital or statement, and not mere inferences. 
Conditions properly drawn would provide for the 
latter. Where, by a contract for the sale of land, 
the land is described as ^Mand tax redeemed/* the 
vendor is bound to give reasonable evidence that the 
land tax has been redeemed, or that, if purchased, it 
is in his power to transfer or release it; and, 
ordinarily, the proper evidence of this would be the 
certificate of the commissioners, or a copy of the 
register. In the case of such a contract, the 7th 
condition of sale vras, that '^ every deed and entry 
on or copy of court roll, dated more than ten years 
ago, should be conclusive evidence of everything 
recited or stated therein;*' and among the muni- 
ments of title was a conveyance by deed dated more 
than ten years back, from M. to H., from whom the 
property came by various mesne assignments to the 
present vendor, which d^ed, in the witnessing part 
of it, contained a statement as follows: '^It is wit- 
nessed, &c., and in consideration of the sum of 
£290, &c., to the said M., &c., paid by the said H., 
&c., the receipt of which the said M. acknowledged, 
and that the same was in full for the absolute 
purchase " of the premises, ** and the fee simple and 
inheritance thereof in possession, firee from land tax 
and all other incumbrances:** Held, that this was 
not a statement of the fact, that the land tax had 
been redeemed, but only an acknowledgment by the 
then vendor, that the then purchaser had paid £290 
for the land as being free of land tax and other 
incumbrances, and that it was consistent with such 
statement that the land tax had not been redeemed, 
or at least tbat it had been purchased and assigned 
to the then- purchaser, or a trustee for him, in whom, 
or his representatives', it might now be vested. 
That the statement to bind the purchaser under the 
7th condition ought to be something alleged by way 
of direct recital or similar statement in the deed, 
and not merely matter to be inferred as the probable, 
not certain, result of what was stated. Buchcman v. 
PoppUton, 31 Law Tim. Rep. 872. 

MORTGAGE TO TRUSTEES.— 5toc/k not dis- 
charged hy paying money. — The following is an 
instance of the evils resulting from mortgage trans- 
actions disclosing trusts, either of the mortgage 
money or the estate, compelling the parties to look 
to the terms of the trusts: — ^Where a mortgage was 
made to secure a sum of stock, which was for the 
purpose sold by trustees who had power to give 
receipts for monies and power to vary securities, the 
mortgage was held, as between vendor and pur- 



chaser, not to be sufficiently discharged on payment 
of a sum of money to the trustees, the money not 
appearing to have been again invested in stock or 
upon security. PeU v. De Winton^ 27 L. J. Ch. 280. 
COVENANT TO PRODUCE DEEDS.— Ssfe 
in lots — Costs — Petition — Payment out of court — ^The 
following decision (by Y. C. Stuart) is one quite 
contrary to the prevalent opinion of the profeBrion, 
and one of peculiar hardship on a purchaser in 
regard to covenants for production of deeds on a ssle 
in lots. The other point as to the costs of a par- 
chaser served with a petition is in accordance with 
other decisions,, though some earlier ones were the 
other way. Although, by the practice of convey- 
ancers, the costs of covenants to produce title deeds 
which cannot be delivered up, fall on the vendors ; 
yet where, by the conditions of sale in property in 
lots, provision is. made for the largest purchaser to 
have the deeds, and to covenant to produce them to the 
purchasei* of smaller lots, without reference to the 
manner in which the costs are to be paid, each pur^ 
chaser, and not the vendor is bound to bear his own 
costs of such covenants. A purchaser is entitled to 
his costs of appearing upon a petition for pajdng his 
purchase money out of the court, although he is in- 
formed in the notice of the petition that he is not 
required to appear, and the petitioner wOl object to 
his costs of appearance. Stroud v. Stroud^ 6 Week. 
Rep. 455. 

COPYHOLD. — Enfranchisement Acts — Agreement 
to obtain enfranchisement — Reservation of mines and 
minerals. — The following is a most important decision 
•8 to contracts for the purchase of copyholds about 
to be enfranchised, inasmuch as it shows that the 
lord*s title is not important, and that the purchaser 
may be precluded from making objection on the 
ground that the mines and minerals belong to the 
lord under the Enfranchisement Acts. It suggests 
the propriety of never entering into a contract refer- 
ing to acts of Parliament or other documents with- 
out looking to their efiect. The decision was that 
under the Copyhold Enfranchisement Act, 1852, a 
good title to the lands enfranchised may be made 
vnthout any proof of the lord's title. Under an agree- 
ment made the 15th of June, 1858, whereby a copy- 
holder agreed to sell a copyhold estate, and to make 
a good title to the land so enfranchised, with a 
proviso that the agreement should be void if the 
vendor failed to obtain enfranchisement : Held, that 
the agreement must be taken to have referred to 
the statutes, and that the purchaser was bound to 
accept a title subject to the reservation of minemls and 
other rights mentioned in the 48th section of the 
act of 1862. Kerr v. Pawson, 6 Week. Rep. 447. 
CONDITIONS OF SALE,--Providing for rescis- 
I sion of contract — Purchaser's requisitions — Right of 
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vendor to rticind contract — Specific performance, — 
We hmve at yuious timefl called attention to the 
importance of tlie due framing of the conditions of 
tale, and the following case is another example for 
the profession on this head, and is especially instmc- 
tire as showing how closely the courts hold a vendor 
to the terms of hiff own conditions. It is imfortniiate 
that the peculiar circumstances of th* vendors in the 
following case prevent them from taking the opinion 
of a court of appeal on the point One of the con- 
ditions of sale of certain leasehold premises, provided 
that if the purchaser should show any objection, 
whether of title, conveyance, or otherwise, and 
should insist thereon, the vendor should be. at liberty 
to rescind the contract and annuls the sale, on return- 
ing the deposit without interest or costs. The pur- 
chaser delivered certain requisitions on the title, some 
of which were covered by special conditions of sale. 
He also required the concurrence of certain mort- 
gagees in the assignment. The vendor acknowledged 
the receipt of the requisitions, and stated that they 
were of such a kind, that he thought fit to rescind 
the contract, and annul the sale. On a bill filed by 
the purchaser for specific performance, waiving all 
objections to the title which the vendor should be 
unable to comply with : Held^ that the vendor was 
not justified in rescinding the contract under the 
eondition, without making any reply to the pur- 
chaser's requisitions, although untenable, and a decree 
was given for specific perfiirmance, with costs^ the 
plaintiff waiving all objections to the title. {Greavei 
V. Wihon^ 31 Law Tim. Rep. 68). This case is so 
important, and the doctrines enunciated by the 
Master of the Rolls, so deserving of attention, that 
we give his judgment at some length. His Honor . 
said, '* I am of opinion that the plaintiff is entitled to 
a decree for specific performance. The mode in 
which conditipns of sale must be construed, is laid 
down very clearly in all the authorities upon the 
subject; and, I Uiink, nowhere more clearly than 
by Sir James Wigram. They must be construed, 
Iflce any other instrument, moet ttricUy agamit l%s 
permm who Jrames tkenif because he alone can judge 
of the necessi^ or propriety of making such con- 
dititions before he offers the property for sale. In 
addition id that, it is to be borne in mind, that a 
person who offers property for sale has certain dutie$ 
which attach io him in that character, and he cannot 
get rid of these duties by selling, subject to this 
particular condition : for instance, he cannot by a 
condition of sale of this description,- compel a pur- 
chaser to take a title upon an insufficient abstract^ if 
he is able to ^ve him a complete one. He b bound 
to perform the duty of a vendor as Mlj as he is 
able to dO| subject to this exception, that the duty 
shall be reasonable ; for the reasonableness of the 



thing required, is always a question with the oourt, 
and whether it may occasion a great amount of 
labour and expense ; for, although it may be in his 
power to do it, it may involve so mvich expense and 
trouble, as to make it unreasonable that he should 
be called upon to do it This exceptional condition 
is firamed with a view of meeting a case of that nature. 
But Page v. Adam (4 Beav. 269), establishes this 
proposition — that a vendor cannot make use of such 
a condition of sale as this, to rescind a contract for 
(Ke purpose of getting rid <^ a duty which attaches to 
him upon the rest of ike contract^ namely^ to make out 
a good tide; and accordingly, in that case, Lord 
Langdale held the notice to rescind the contract to 
be null. These conditions, then, are to be construed 
most strictiy against the vendor. Assuming — which 
is my present impression — that certain of the requi- 
sitions upon the tiUe were not tenable, being covered 
by the conditions of sale, still the vendor cannot on 
this account, be entitied to say,'*I will put an*end to 
the contract at once, without makapg any obser- 
vations on the subject^ The eondition says — *' If the 
purchaser, shall, within tiie term limited, show any 
objection, whether of titie, eonveyance or otiierwise, 
and shall insist thereon, the vendor shall be «t 
liberty to rescind the contract, and annul the sale.* 
Do& that mean, that if a requisition is made to the 
vendor, which he disapproves of, or which he dis- 
likes, thereupon he is to be at liberty at once to say, 
* I will put an end to the contract? ' It is clear it 
would not in some cases. Suppose this had been 
simply a requisition tiiat the mortgagee shthild join 
in the conveyance to the plaintiff, could it be argued 
that the vendor would be at liberty to say, * I will 
put an end to the contract?* It was necessarily 
incidental to the sale, that the vendor should seU 
the premises discharged fr^Hu all incumbrances, and 
therefore to get the persons who were incumbrancers 
to join in the conveyance. I am of opinion, that 
under the words, 'shall show any objection, and 
shall insist thereon,* the Yendor*s solicitor was bound 
to say, * with respect, to some of these requisitions, 
they are untenable, and with respect to others, we 
cannot comply with them ; with respect to the last, 
namely, that requiring the concurrence of the mort- 
gagees, we will obtain their concurrence.' If, alter 
making an answer to that effect, the plaintiff, the 
purchaser, had said, *I insist upon having these 
requisitions complied with,* tiie|i the vendor might 
have been entitled to say, * I don't wish to have a 
Chancery suit for the purpose of determining that 
question, and I will put an end to the contract of 
side.* But even in such a case, there must be a 
certain degree of reasonableness ; . because, if the 
sole requisition had been, that the mortgagee should 
join in the conveyance, that would not have entitied 
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the yebdor to pat an end to the contnct. In my 
opinion, the defendant was not entitled to give notice 
to rescind the contract at the time and in the man- 
ner he did, wiAout giving any answer to the reqtdsitions. 
Considerable light is thrown upon this matter by a 
cilxumstance, which appears on the evidence, that 
this was a very unfortunate sale for the defendant ; 
that the property was sold for much less than it was 
worth — much less than the reserved price. This 
eircumstance, in my opinion, teUs against the defen- 
dant ; but the circumstance, that the property sold 
unfavourably, was no reason for putting an end to 
the contract, if it was intended to make use of this 
condition of sale, for the purpose of avoiding the 
sale, in case the property should not be sold for the 
ftdl value, then this eomlitum of $aU was /randtdenty 
and it cannot be allowed to be made use of for that 
purpose.*' 



NOTICES OF NEW BOOKS. 



Stephen's New CoMMENTAniES. 
New Commentaries on ihe Laws of England (^partly 
fotmded on Blackstone), By Hknbt John 
Stephen, Serjeant-at-Law. Fourth edition. 
Prepared for the press by James Stephen, LL.D., 
of the Middle Temple, Barrister-at-Law, and 
Professor of English Law and Jurisprudence at 
King's College, London. In fbur volumes: 
£4. 4«. London : Butterworths. 

If Blackstone's object in the preparation of his Com- 
mentaries, whether in the original shape of college 
lectures, or in the subsequent form of a published 
work, was to attract the attention of his fellow 
eountrymen, he certainly attained it to an eminent 
degree; and not merely in his lifetime, but even 
now, though it is long since the inexorable pallida 
mors claimed him. Indeed, there is scarcely any 
work which has excited both friends and opponents 
to so great a degree, with probably the usual result 
-^namely, on the one side an undue laudation, and 
on the "Other an excessive depreciation. The latter 
have not scrupled to attack the work in every pos- 
sible shape, as for its errors in fact, its defbcts in 
general principles, and even fbr its bad style. This 
latter charge may seem somewhat startling in con- 
nexion with the well-known fiwt, thatBentham, Gib- 
bon, and Robertson (with others), not merely read 
the Commentaries, but even submitted to the 
drudgery of copying them, with a view to the forma- 
tion of a style— though it must be admitted that the 
influence of Blackstone in that respect is scarcely 
perceptible in them. The celebrated Fox delibe- 
rately stated that Blackstone's style was the best 
Wnong modem writers; ♦'always easy and mtclligible. 



fkr more correct than Hume, and less studied snd 
made up than Robertson." Again, " his purity of 
style I particularly admire : he was distinguished ss 
much fbr simplicity and strength as any writer in 
the English language.*' Sir James Macintosh says 
he was ^^ a grest master of classical and harmonious 
composition." The other merits of the Commenta- 
ries have been allowed by very eminent men in 
language sometimes a little too eulogistic. Thus, Pre- 
sident Qnincy (Dane Law College) speaks of ^ the 
great magician Blackstone stretching his scientific 
wand over the illimitable ocean withoat bound, and , 
eausing confusion to disi^pear." So Lotd Avonmore 
says . " He it was who first gave to the law the air of 
science : he found ilT a skeleton, and he clothed it 
with life, colour, and complexion ; he embraced the 
oold statue, and by his touch it grew into youth, snd 
health, and beauty." Speaking of the chapter on 
♦♦ Expectant Estates,*' Chancellor Kent says :. '' I have' 
read that chapter frequently, but never without a 
mixture of delight and despair.** Sir WiUiam Jones 
says : ♦♦ The Commentaries are the most correct and 
beautiful outline ever exhibited of any human 
science." See further testimonies fblly stated 1 Law 
Stud. Mag. 10—12 ; 4 Id. 209--211, 283—236. On 
the other hand, Sedgwick, Ritso, and others have 
disparaged the Commentaries ; and it is not to be 
doubted that the unpopular views which Blackstone 
enunciated respecting the "wisdom of our anoes" 
tors,!* ** the perfection of the constitution and the law," 
and other similar laudatory flourishes, have given 
rise to many strictures which have not been alto- 
gether uncteserving, though it would have been more 
&ir to have confined them to the peccant parts, and 
not to have indulged, as many have, in a general 
oondenmation of the whole work. From the veiy 
fiust of Blackstone's work meeting with so much 
criticism it may fairly be concluded that it was 
esteemed worthy of notice, for, as Boileau is reported 
to have said, on some friends telling him that the 
critics spoke very severely of a recent production of 
his, " So much Uie better, for they never speak at all 
of had works." In our opinion, the labours of 
Blackstone have never received a just appreciation 
from either fHend or foe, nor has any one of his 
editors caught the true spirit of the work, or, at 
least, no one of them has worked by the light of it 
It should be borne in mind that Blackstone was not 
a practical lawyer, but rather a literary character, 
as shown by his contributions to various publications, 
independently of those of which he was the .sole 
author. And in the composition of his lectures, as 
in their subsequent adaptation to a book form, he 
had in view more the literary than the practical 
part of the law. Indeed, no discriminating reader 
can fail to perceive that the historical portions of 
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the work are those which have received the greatest 
polish and been most ekborated. BUckstone was 
near accomplishing for law what Johnson tmly pre- 
dicted Goldsmith would do fornatural histo^— make 
it as entertaining as a Persian tale. We do not enry 
the youth who, reading the Commentaries for the first 
time, has not felt .^ome degree of delight in accom- 
pisnying the auth{>r over, at least, the historical parts 
of tiiie work. If, indeed, such a reader possessed a 
knowledge of prerious works on the law, his admira- 
tion would be greatly raised; even the sturdy 
Bentham has allowed himself to be so fiir moved as to 
declare : *^ Blackstone it is, in short, who, first of all 
institutional writers, has taught jurisprudence to 
sp^L the language of the scholar and the gentleman ; 
put a polish on that rugged science ; cleansed her 
from the dirt and cobwebs of the office,** &e. 

Our object, however, is not now to speak so much 
of Blackstone as of Stephen— or, rather, of the 
Stephens, for Mr. Serjeant Stephen, the triginal 
author, has left the labours of the present, as of the 
former edition, to his son, Mr. James Stephen. We 
may observe, that some critic has said that Stephen*s 
Commentary is just such % work as Blackstone, had 
he been now alive, would have produced — ^intending 
thereby, no do.ubt, great praise ; but we believe that 
Blackstone could not have produced such a work as 
the present, because he did not possess the practical 
mind vvbich has evidently presided over the editing 
of the New Commentaries. Again, it has been 
objected that Mr. Serjeant Stephen, instead of scru- 
pidoosly noting what he has tsken from Blackstone, 
would have done better to have made a general 
acknowledgment, and then have taken whatever he 
pleased without any indica t ing marks, but we con- 
sider the learned Serjeant has pursued a more satii- 
iactory plan, inasmuch as a reader can at once see 
what Is Blackstone and what is Stephen, and yet 
more, he may learn at a glance how far the text of 
Blackstone has been modified smce he wrote — ^a 
matter of no little importance to the student. We 
must confess that the author has been extremely 
rigid in the application of his rule ; thus, in Vol. i., 
p. 5, every portion of the page is Blackstone*8 except 
the simple word *' again,** which has been contributed 
by Mr. Serjeant Stephen. This may seem to show 
an excess of consdentionsness. 

The present is the fourth edition — ^the first having 
been published (in separate volumes) about sixteen 
years ago— which indicates a large degree of popularity 
for a work of such size, and at such a price. In refer- 
ence to the work itself (putting out of view the origi- 
nality of the rplan), we may observe, it is wonderfully 
correct, forming in that respecta great contrast to some 
chtep editions ot Blackstone, and contains a vast 
quantity of information, not only in the bo^y, but 



likewise in the notes. Indeed, the latter will fre- 
quently be found extremely useful to the practi- 
tioner, directing him to the latest acts of Parliament 
and cases on the various subjects noticed in the text. 
These notes are frequentiy made the vdiide of some . 
information reqwcting the text of Blackstone, and 
thus th^ attention of the student is called more pro- 
minentiy to the matter. Thus, in Vol. i., p. 436, it 
is said : V Blackstone here gives an additional reason 
for the rule as to bastard eign^ that the law will not 
suffer a man to be bastardised after his death, who 
entered as heir, and died seised, and so passed for 
legitimate in his lifetime (3 BL Com. 248). Attd 
the same reason is given in Go. Idtt. 244 a. ; hot the 
correctness of this view is questionable, for there is no 
other case in which the temporal conrts allow the 
maxim, that a man shall not be batlazdised after his 
death (see Co. litt., by Batler, 244 b., n. s)." 
Again, at p. 457 of the atme volume, speaking of 
the writ of ad quod dSnwitcm, and the 17 Edw. 1, s. 2, 
it is said : " The expression of Blackstone is ^ marked 
put*, but it has been justly observed, that the statute 
itself mmtions the proceeding as a thing ^ accus- 
tomed.* ** Again, at p. 614 of the same volume, 
speaking of estates being entangled with resulting 
trusts, &c, uidmown to the simple conveyances of 
the common law, it is added : *' Blackstone also 
enumerates contingent remainders, but these were 
known to the common law. They^were probably 
considered encroachments on the common law (say 
the Real Property Commissioners) but were cer- 
tainly allowed by it They were early attempts to 
meet the contingencies of fiimily settlement^, and 
were introduced long 'before the Statute of Usee 
(Third Real Pr<^. Rep. 28).** 

. As to the practical nature of many of the nolea 
we niay refer to the following in Yol L, on Indo- 
sures and^jElxchanges : " The provisions of the 8 & 9 
Vic. c. 9?, and the subsequent acts as to exeikmngee^ are 
extended to partUkms by 11 & 12 Vic. c. 99, ss. 18, 14 ; 
and see 12 & 13 Vic. c. 83, s. 7, as to the application 
of those provisions to exchanges of rights of common 
or fishing, manorial rights, easen^ents, quit rents, 
heriots, tithes, &c., for aBy-other of the said rights. 
See also ftirther provisions as to exchanges and par- 
titions 20 ft 21 Viet. 0. 84, ss. 4—11. It Is to be 
observed, that both an exchange and a partition may 
take place on the applicatioii of parties interested, 
even in cases where no proceedings for an indosure 
are pending, or whete the lands are not subject to 
be inclosed under the acts 8 & 9 Vic. o. 118, s. 147 ; 
9 ft 10 Vic. c. 70, s. 9 ; 11 ft 12 Vic. c. 99, s. 18 ; 
12 ft 18 Yict C.88, S.7 ; 17 ft 18 Vic. c. 97, ss. 2, 8. 
On the construction of the provisions of these acts 
relative to exchanges, se^ Minet v. Leman, 24 
Jj, J. E. Ch. (46.** 
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Again, speaking of estoppel, it is said in the note 
to p. 482 : " We may here remark, that there are 
other species of estoppel besides the estoppel by deed 
mentioned in the text — ^viz., estoppel by record^ and 
estoppel by matter in pais. The first obtains in the 
case where any fact is alleged in a court of record, or 
any judginent given therein; the second, where an 
act is done out of court. By such matter of record, 
persons who were parties to the suit — and, by such 
matter in pais^ persons who were parties to the act 
in question— are in general precluded" from after* 
wards alleging matters which would be contradictory 
to what the record or act imparts. For further in- 
formation as to estoppel, and the -different species 
thereof, vide Flowd. 434 ; Co. Litt. 260, 352 a. ; 
1 Saund. by Wms. 825 a., n. (4), and 2 Sannd. by 
Wms. 148; Hill t. Manchester Co., 2 Bam. & 
Adol. 544 ; Right t. Bucknell, 2 Bam. & Adol. 278; 
Lainson v. Tremeere, ^ Ad. & El. 742 ; Bowman y. 
Tayler, 2 Ad. & El. 278;* Whitton v. Peacock, 2 
Bing. N. C. 411 ; Cardwell t. Lucas, 2 M. & W. 117 ; 
Carpenter t. Buller, 8 M. & W. 209 ; Carter v. 
James, 18 M. k W. 187; Lyon v. Read, H. 285 ; 
Downs V. Cooper, 2 Q. B. 256 ; R. ▼. Leominster^ 
5 Q. B. 640; Pargeter v. Harris, 7 Q. B. 708 ; Daw- 
son v. Gregory, Id. 756 ; Smith*s Leading Cases, 
Vol. ii., pp. 436, 460." 

Each edition of the work contains less of Bladk- 
stone*s text than its immediate predecessor, this 
being the natural result of the many legislative en- 
actments made during the last sixteen years. Indeed, 
the work must not be considered in the light of an 
edition of Blackstone, but is entitled to rank as an 
original work. We should likd to have presented 
various extracts from the work to support our 
opinion, but as it is one which is already, or will 
soon be, in the hands of most of our readers, we 
forbear doing this to any extent, and therefore con- 
fine ourselves to the foUowing extract ftom the 
chapter on Husband and Wife, omitting the refer*" 
ences and notes ; the parts within hracketi ([]) are 
di:i9 to Blackstone :— • 

^^ We are next to consider the manner in which 
marriage may be dissolved. This may be either by 
d^ath or divorce. Prior to the new Divorce Act, 
20 & 21 Vic. c, 85, there were [two kinds of divorce ; 
the one, h vinculo matrimonii^ « the other, merely 
h mensd et thoro,} The divorce h vinculo was 
founded on such canonical disability as already 
described, and was to be obtained from the Eccle- 
siastical Court. By the sentence, the marriage was 
declared [null, as having been absolutely unlawful 
oh initio,'] and the parties were ther^ore [separated 
pro salute animarum'] ; and by the effect of the 
sentence the issue became bastu^s ; and the parties 
were at liberty to contract another marriage. Divorce 
a mensd et thoro was the remedy where me marriage 
^was lawful ab initio ; but from some supervenient 



cause it became improper for the parties to live 
together, as in the case of intolerable cmelty in the 
husband, adultery in either of the parties, a per- 
petusd disease, or the conviction of the husband for 
an unnatural offence. It was from the Ecclesi- 
astical Court that this kind of divorce also was to 
be obtained. But it could not be obtained by the 
husband, as for adultery, if the wife recriminated 
and proved that he also had been Unfaithful to the 
marriage vow, or if it appeared that after knowle^e 
of her adultery he had cohabited with her. The 
sentence for tnis divorce, though it effected the 
separation of the parties, did not annul the marriaffe, 
and it was therefore essentially different from the 
divorced vinculo. Bv its efiiect the wife, if the 
innocent party, generally became entitied to aUmony^ 
that is an allowance [for her support out of toe 
husband's estate, being settled at the discretion of 
the ecclesiastical jndge on consideration of all the 
drcumstanees of the a»e,] and generally [propor- 
tioned to the rank and qua£ty of the jparties. J But 
the law allowed no alimony to the wife, in case the 
divorce was obtained for adultery on her part, nor 
in case of her having fbom other sources a sufficient 
income. 

The divorce h vinculo could not be obtained for 
any cause supervenient upon the marriage ; for the 
canon law, wnieh the common law followed in that 
respect, [deems so hij^hly and with such mysterious 
reverence of the nuptial tie, that it will not allow it 
to be unloosed for any cause whatsoever that arises 
f^ter the union is made. And this is said to he 
built on ^e divine revealed law; though that 
expressly assigns incontinence as a cause (and 
inaeed the only cause) why a man maj pat away 
his wife and marry another.] Adultery was there- 
fore, with us, [only a cause of separation fhom bed 
and board.] But though this divorce could not be 
obtained in the re^:ular course of law, on the ground 
of adultery, yet it was very fi^uently granted on 
that ground, by a private act of Parluunent; it 
having become the practice of the le^lature to. 
exercise its paramount authority in this manner, 
by way of extraordinary relief to the ii\]ured party. 

By the new Divorce Act, however, this former 
statv ., of the law has been just suljected to changes 
of a frmdamentd and most important character. 
Not only has the jurisdiction of the Eeclesiastical 
Courts in causes matrimonial been taken from them 
and transferred to the new Court for Piyorce and 
Matrimonial Causes, but many new poroviaionB have 
been introduced into this branch of the law ; the 
main effect of which may be sumznarily stated as 
follows. The act provides,-«- 

1. That, in lieu of the divorce h miaud et (hor9 
the new court may ^decree, on the petition either of 
husband or wife, a judicial sejniratUm ; whieh shall 
have all the effect tnat belonged to the divorce just 
mentioned ; and that the same relief may also be 
obtained by petition to any judge of assize for the 
county in which the parties lam resided together: 
that this judicial separation may be decreed on the 
ground of adultery, or cruelty, or desertion without 
cause for two years and upwards; and that by its 
effect the wife shall acqure as to property, and 
many other purposes, the condition of a feme sole. 
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2. Thai a divorce (or dissoluHon of marriagt) maj 
also be obtained from the new court, on die petition 
of either husband or wife, upon the g^roana where 
k€ is petitioner — ^that since the marriage she has 
been guiltv of adnlteij : where the petition is on 
her part — that he has smce the roarriaffe been guilty 
of incestuous adultery, or bigamy with adultery^ or 
rape, or unnatural crime (such as in the act men- 
tioned), or of adultery coupled with such cruelty 
as would, with adultery, have entitled her to a 
divorce h meiud et tkoro, or coupled with desertion, 
without reasonable excuse, for two years or upwards. 
But the court is not at liber^ to decree the 
divorce, if the petitioner has been accessory to, or 
connived at, the adultery, or has condoned it, or if 
the petition is presented or prosecuted by collusion ; 
and shall not be hound to decree the divorce, if the 
petitioner has been guilty of adultery during the 
marriage, or ffuilty of unreasonable delay in the 

Setition, or of cruelty to the other party, or of 
esertion or wilful separation from the other party, 
before the adultery, and without reasonable excuse, 
or gmlty of such wUiul neglect or misconduct as has 
conduced to the adultery. 

8. That either on a decree for judicial separation, 
(on the wife^s petition), or on a decree for dissolu- 
tion of the marriage, an order may be made for 
alimo>ny to the wife. 

4. Ijiat on a decree for dissolution of the mar- 
riage, there may be an appeal to the House of Lords ; 
but when the. time limited for that purpose has 
expired without any appeal, or when in its result, 
the marriage is decfarea to be dissolved, it shall be 
lawiul for either party to marry again, as if the 
prior marriage had been dissolvea by death.** 

In concluding this notice, we can but repeat, that 
the New Commentaries of Mr. Seijeant Stephen 
deserve the reputation which they have gained — 
that the fourth edition appears to have been very 
carefully prepared, bringing down the law to the 
end' of the last session of Parliament ; that it is a 
work which will be found usefVil, not only to the 
student, but to the practitioner ; that the notes alone 
eontain very much practical matter, the value of 
which is enhanced by the references to the recent 
statutes and reported decisions ; and, above all, that 
the work — ^which may be relied on for accuracy^ 
eontains an excellent summary of the law in its pre- 
sent state ; a sure foundation, on which the student 
may safely build. 

QUB0TION8 OK Stephen's Commentaries. 

Questions for Law Students on the Fourth Edition of 
Mr. Serjeant St^phen^s New Commentaries on the 
Laws of England. By Jambs Stxphen, LL.D., &c. 
lOs. 6d. London : Butterworths. 

Wb had almost omitted to notice this work, which, 
in fact, mak^s a fifth volume of the Commentaries, 
and one which to the student anxious to make him- 
self acquainted with the contents of the New Com- 
mentaries is almost indispensable. To say the very 



least, it will be found very useful, if any one reading 
the four volumes were to use the accompanying 
volume of questions, and endeavour to answer the 
questions on the corresponding parts of the New 
Commentaries. An extract will show better than 
any description how far the reader is likely to derive 
assistance from the work. The following is a portion 
flrom the chapter on Husband and Wife^ and it com- 
prises the questions on the parts of the text given 
in the extract from the New Commentaries : — 

"n. For Vhat purposes oo husband and wife 
become, by marriage, one person in law ? — p. 271. 

Under what circumstances may husband and wife 
be witnesses for or against each other ? and state the 
course of legislation on this sutiject. — ^p. 272. 

Does the principle of identity of nusbapd and 
wife extend to the Queen^ regent or consort ? — tb'. 

1. To what extent has a husband power over the 
person of his wife ? — ^p. 27S. 

2. What interest ooes the husband take in the 
freeholds^ of which his wife is seised, at the time of 
marriage? — ^p. 274. 

By whose consent, and by what method, esn a 
married woman pass the fee of her real property 
during coverture? — pp. 274, 275. 

Can her husband m any way convey or charge 
her lands fbr a period longer than his own life ? — p. 
274. 

What interest does the husband take in the 
chatttels real of which his wife is possessed at the 
time of marriage, or which come to ner afterwards ? 
—p. 276. 

What interest does the husband take in the per* 
sonal chattels of the wife belonging to her at the 
time of marriage or accruing to her during coverture ; 
and is there 'any exception to the general rule ? — 
pp. 276, 276; 

What is the effect of the I'ecent provision, as to 
the disposition by a married woman of her future pr 
reversionary interest in personal estate ? — p. 276. 

What are meant by a wife's paraphernalia ; and 
show how she has recently been protected, in the 
case of her desertion by her husband ?— i6. 

State some other compensatory provisions, made 
by the law in favour of the wife. — ^pp. 276, 277. 

3. In what transactions may a wife act indepen- 
dently of her husband ?— p. 277. 

To what extent can a wife bind her husband or 
herself by contract?— c5. 

Can a wife accept an estate during coverture?— *&• 

To what extent is her husband bound to provide 
her with necessaries P— pp. 278, 279. 

What effect on the position of the wife, has the 
attainder and transportation of her husband for 
felony ?— p. 279. 

What privileges does a woman*s coverture procure 
her? — it. 

Under what drcumstahces does it protect her 
firom criminal prosecution ? — ^p. 280. 

How is the relation between husband and wife, 
modified by the courts of equity ?— pp. 280, 281. 

How can a woman be protected in the enjoyment 
of property granted to her sole and separate use ? — 
pp. 281, 282. 
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If the wife, durmg ooYerture, becomes entitled to 
any equitable- property not settled to her sole and 
separate use, under what conditions will the courts 
01 equity assist the husband in pursuance of his 
claim ?— p. 281. 

Can a wife sue or be sued by her husband in the 
courts of equity P— 1&., p. 282. 

What exception is engrafted by the courts of 
equity, in favour of married women, on the general 
rule of law invalidating restrictions on alienation? — 
p. 282. 

What is pin money f — ^p. 288. 

What limitation is called a strict settlement f — ib. 

What is the distmction between ante-ntq^tial and 
post-nuptial settlements ? and what was enacted by 
18 £liz. c. 5, as to the claims of creditors against the 
latter?— pp. 288, 284. 

What IS the usual form of an arrangement for 
separation ?— pp. 284, 286. 

III. What two species of divorce existed prior to 
the new Divorce Act passed in 1857 — ^for what 
grounds were they respectively obtained, and by 
the sentence of what tribuoals ?~-pp' 285, 286. 

Was adulten^, before the act above referred to, 
ever ground for annulling the marriage itself? — 
pp. 286, 287. 

What is aUmony f and by what other name u it 
known? — ^p. 286, et n. 

By the new Divorce Act, what important transfer 
of jurisdiction has been made ? — ^p. 287. 

What sentence is substituted by that act, for that 
of divorce h mensd et thoro% — ib. 

On what grounds may the sentence of judidal 
s^aration be pronounced, and by the sentence of 
what court or courts ? — ib. 

In what manner, and on what grounds, may a 
dissolution of marriage be now obtained ?--p. 288. 

Is there any appeal from a decree dissolving 
marriage ? — ib, 

Brandt on Divorces. 
A Treatise ofi the Zata, Pr<ictice and Procedure of 
jyivarce and MairiMumkU Causes^ eofuiammg ffte AcL 
Also, the rules^ orders^ and forms issued thereunder , 
together unth Precedents, By William Brandt, 
of the Inner Temple, Esq., Barrister-at-Law. 
Butterworths, Fleet-street: 7s, 6d, 

Mr. Brandt has produced a book which will 
serve weU to initiate that branch of the profession 
hitherto unused to the work into the mysteries of 
matrimonial rights and remedies. Perhaps, it is as 
well that he is not of the now «unveiled Commons. 
He has read the act with eyes undimmed with the 
mists of that learned body. It seems to us that he 
has endeavoured to understand the act himself, and 
has then sought to enlighten others. Perhaps, this 
is the best class of authors. At all events, the views 
which he takes and expounds are such as rise to the 
mind, in a doubtful shape, of the enquiring pro- 
fessional. We have tested the book in actual practice, 
and found excellent help from it. This is what is 



wanted m praetieal books. Something to work with. 
For example : an equity 'man is startled by seeing 
on his table, papers headed in a strange way, '*In 
the Court of Divorce — ^to settle petition for resti- 
tution of coiyugsl rights.*' He reads the papers, 
and ^^7 i^Ad glibly enough, for there is much thai 
is amusing as well as painful in these delicate matlersy 
and he gets to the end of them a# quickly and with 
the same relish as one does with some wickedly racy 
case of the kind from the newspapers. But then 
comes Uie stinging question. How is he to settle a 
petition about all this ? He rushes t^ a book by a^ . 
civilian, and there he &ids a ^^ libel ** for restitution 
of conjugal rights, containing all sorts of queer 
matter, reading drolly enough, but there is no hint 
how to frame a petition in place of a ^* Ubel,** and he 
asks himself is there any book upon *' Petition vice 
Libel ?** for the civilian appears to think he should 
disclose too much if he furnished a form of useful 
pleading instead of an exploded one. Bight glad were 
we to find a good form of the very thing, at p. 
202 of Mr. Brandfs work, and we confess that by 
simply making the necessary alterations of name, 
&c., uid putting the word ^^ reused " into the ante- 
penultimate line of the fourth paragraph, the petition 
stood before us in a comfortable shape for settling — 
quite relieved from the questionable guise of a libel. 
We also see that there is help for other matters as 
well as in the matter of the petition we were so 
alarmed at, and that the book will do good service'fo 
the solicitor as well as to the barrister in the new 
department of law confided to them. 



SUMMARY OF DECISIONS. 



EQurrr ahd ouh vk i akcxno. 

ACCOUNTS. — Opening — Company — Manager and 
director — Lapse of time — Death of manager — Acquis 
escence or laches of shareholders, — ^The aocounta of a 
manager of a public company (who was also a di- 
rector) were (after the death of the manager) 
directed to be opened back to the year 1825, 
although they had been presented half-yearly to the 
general meeting of the company, and the share- 
holders had forborne, during this period, to press for 
an investigation, upon the representatkm of the 
manager that it wovdd be impolitic to give publicity 
to the stste of their concern, as being likely to lead 
to the establishment of a rival company. SiainUm ▼. 
Can^on Co,, 80 Law Tim. Bep. 299. 

ADMmiSTRATIOK.~/»/eitacy^ildm«int(rti/^ 
by the Crown — Liability of the Croum to pay interest to 
a successful cfatmaii^.-^ Where a person dies intes- 
tate, as is supposed, without any next of kin, the 
Solicitor to the Treasuiy is usually deputed by the 
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Crown to take oat administnitioii ; when thisii donei 
it it the same as where a penon entitled to administer 
Ib abroad, and appoints an agent or attorney to ad- 
miniBtei^ for him in thia coontrj, in which ease-when- 
ever « person so aathorised chooses to come to this 
oonntry and adnunister, although the administration 
already granted is then determinable, yet as long as 
it remains unrevoked, the agent, as to claims of third 
parties, is administrator in the same manner af if he 
had* administered in his own r^ht. The same prin- 
ciple applies to the Orown*s nominee. Where the 
Crown admmisters to the estate of an intestate 
through the Solicitor to the Treasury, and the whole 
estate is handed over to the Queen^s Prc^tor, if 
(many years after) a person substantiatee a daim, 
the crown is liable not only to repay the principal, 
but to pay interest at £4 per cent. If administration 
is taken out by power of attorney, although that is 
determinable by the. principal afterwards administer- 
ing ; BtUl, as long as it is unrevoked, the agefit, as 
to claims of third persons, was as mneh administnftor 
as if he administrated in his own x%ht. The Crown 
is not bound to administer to an intestate^s estates. 
The case of the Crown administering to an intestate's 
estate by its nominee is the same as an ordinary 
administrator who hands over ftmds to a claimant on 
an indemnity. Where an executor or administrator 
employs the money of the estate he represents, in 
trade, he is liable to account for and to pay the 
profits realised, or to pay interest at £6 per cent., 
tat wh«e he is not in trade and the money is simply 
unduly retvned, interest at £4 per cent will be 
charged. An executor or mkmmalntot is bound to 
invest money not immediately applicMe, Wld by 
him in hb representative character, in £S per cent, 
consols. Edgar v. Beynoidf^ 6'W6ek. Rep., 404. 

AGENTS. ^ Aterchantt' Accounts • Del ctidere 
commiuion — Credii-^Trans/er of accounts, — Where 
• a mercantile firm in England borrows money of an- 
other firm, and both have a common' agent abroad, 
if the agent credit the lending firm with sums re- 
ceived for the borrowing firm, in pursuance of an 
agreement between them, that credit is not a |My- 
ment. If an agent, in anticipation of the receipt of 
the amoimt of sales for his principal, remit such 
amount, and the purchasers fiul to p«y, it is not the 
loss of the agent, but the loss of the principal ; contra 
if the agent sells on a del credere commission. The 
transfer firom one aeoonnt to another in the books of 
an agent is not paiyment as between the agent and 
the transferee of such account, and the entry is not 
an admowledgmentunleeB thetransferee is informed 
of the fiiet. McLttri^ v. Middkton^ 6 Week. Bep. 
879. 

APPOBTIONMi^T.-*2)Mf0iNb-7iS»aref w a 
joint Stock eM^KMjr^TOM ^ apportiimmenl^Ptt^ 



on sale of new shares. — ^Tbe ioteotion of the Appor- 
tionment Act, the 4 & 5 Will 4, c 83, is not only 
to rectify the defects of the previous statute of 
Geo. 2, but to make a general apportionment, so that, 
all payments, whether rents, dividends, moduses, &c., 
should, w;here there was a limitation to one for life, , 
with remainder in fee, be apportioned between the 
representatives of the tenant for life, and the person 
entitled in Temainder^ supposing the Ufe estate de- 
termined during the half year. The language used 
has given rise to a great deal of aignment, and it ia 
dear that the language, taken strictly, does not 
express what was intended. The words ^^ made pay- 
able and conung due at fixed periods under any in- 
strument made after the passing of this Act," must 
be held to apply to payments other than, those pre- 
viously mentioned and enumerated, that is to say, 
other than all rents-charge and other rents, annuities, 
pensions, dividends, moduses, and compositions, for 
the clear reason that amongst the payments specified 
were moduses, which could not possibly arise under 
an instrument made after the passing of the Act. 
Therefore, in order to make sense of the language,- 
the words *^ made payable and coming due,** &c., 
can apply only to payments other than rents, 
moduses, annuities, &c. If so, the result follows, 
that if there is an annuity which was not created by 
an instrument, whether deed or will^ade since the 
date of the Act, but settled by an -instrument in 
which there is a limitation to one for life, with re- 
mainder over, that would be apportionable ; but if 
there in any payment other than an annuity, &c., in 
order to make that apportionable, that must be 
created by an instrument made after the passing of 
ibn Avt, wtaeh certainly was not the intention. 
What was expressed to be the InieBlion of the Act 
was, that ** all rents, &c., payable and ooaring 
due, &c., shall be apportionable," but the language 
excludes all payments other than annuities, &c., 
under any instrument executed after the passing of 
the Act. The necessary conclusion therefore is, 
that rents, &c., do not come imder the Words '^ other 
payments." Accordingly, V. C. Kindersley has de- 
cided that dividends on shares in a joint stock Com-* 
pany are within the terms of the Apportionment Act, 
4 & 5 Wm. rV. c 22, and are apportionable; but 
that an additional payment by way of per oentage 
on « profit is not apportionable under that Act, whe- 
ther regarded as capital or income* BarOey v. AUan^ 
6 Week. Rep. 407 ; 31 Law Tim. Rep. 69. 

BANKER AND CUSTOMER.— ^ss^mcnl of 
ssesanty^Notiee, — K a eostotner borrows money 
finom his bankers,' and gives a bond to secure its re- 
psyment, and the balance upon the general banking 
aocoutat ia afterwards in favour of the customer, a 
xi^i to set off soch bahmce against the amount due 



874 



THE LAW CHRONICLE. 



[Mat 1,- 1858. 



on the bond exists both at law and in equity. Bnt 
if the finn is altered, and the bond is assigned by the 
original obligees to the new firm, with notice of the 
aMignment to the obligor, and the balance upon 
the general banking account is afterwards in favour 
of the customer, then no right of set-off exists at 
law ; but in equity the customer is entitled to set-off 
the balance due on the banking account against the 
amount due on the bond. So, if the bond is assigned 
to a stranger, without notice to the obligor, the same 
right of set-off exists, and the assignee takes the 
assignment subject to all the equities which affected 
the assignors. A change in the title of the account 
in a customer's pass-book is notice of a change in the 
constitution of Uie firm with which he is dealing, and 
the customer is affected by all the consequences re- 
sulting from such notice. Cavtnduh t. OtaveSy 
8 Jur. N. S. 1086. 

CHOSE IN ACTION. -^AssignmetU—Banhruptcy 
— Nodce^Priority, — It was a general opinion that 
as ah abjudication of bankruptcy duly advertised is 
considered as notice to all Uie world, it would be 
notice to trustees who held reversionary choses in 
action of the bankrupt, so as to prevent a subsequent 
particular assignee, without notice of the bankruptcy, 
gaining priority by giving actual notice to the trustees 
before tiie bankruptcy assignees gave such notice; 
but, Sowerby v. Brooks (4 B. & Aid. 528), shows 
that this was erroneous, and as does also the fol- 
lowing case, where it was argued that, although re 
Atkinson (2 De G. Mac. & G. 140), decided that the 
title of an assignee, for value, was not affected by a 
previous insolvency of the assignor, of which the 
assignee, for value, had no notice, and that, .unless 
notice were given the assignee in insolvency would 
be in no better position than any other daimant, 
yet that the case of bankruptcy was different. In 
Dearie v. Hall (8 Russ. 1), it was held, that with 
respect to a chose in action in the possesion of trus- 
tees, the assignee must do everything towards having 
possession which the subject admitted; *^he must 
do that which is tantamount to obtaining possession, 
by placing every person who has a legal or equitable 
interest in the matter, under an obligation to treat 
it as your property. For this purpose you must 
give notice to the legal holder of a fimd ; in the case 
of a debt, for instances, notice to the debtor, is, for 
many purposes, tantamount to possession.** In Mil- 
ford V. Milford (9 Yes. 87), it was held that the 
assignment in bankruptcy did not place the assignee 
in any other position tlum that of the bankrupt, and 
that it did not put the assignees in possession of a 
chose in action. In fact, they are compelled to come 
to a court of equity, and are therefore bound by its 
rules as to the administration of this species of pro- 
perty. This has a very strong bearing upon the 



remarks of Lord St. Leonard in re Atkinson (siyra), 
as to the assignee in insolvency representing the in- 
solvent, standing in his place, taking only such 
interest as he could give, and subject to all the 
equities by which the insolvent was bound. It is to 
be observed, that the Insolvent Act there referred to 
(7 Geo. 4, c. 57) v ated in the assignee all the estate 
and interest of e insolvent of whatever kind of 
description in the tidiest way ; nor did it appear that 
any further effect could be given to the assignment 
There is nothing in the distinction firequently urged, 
as to the assig^ument in bankruptcy being an invo- 
luntary act. In the following case it was decided 
that Dearie v. Hall, and the doctrine there laid 
down as to notice, applies to assignees in bankruptcy, 
with as much force as to any other assignees. It 
appeared that subsequently to his bankruptcy in 
1810, A. assigned a reversionary interest, to which 
he was entitled, to a purchaser for value, who had 
no notice of the previous bankrupU^, and gave the 
trustees immediate notice of the assignment in his 
favour, the trustees having received no notice of the 
bankruptcy : Held, that the title of the assignee, for 
value, must prevail over the prior title of the assig- 
nees in bankruptcy, who had not served the trustees 
with notice. Held also, that a conversation deposed 
to by the bankrupt 47 years afterwards, between 
himself and one of the. trustees, as to his affairs, 
from which it was sought to affect the trustees with 
notice of the bankruptcy, was not sufficient evideoce 
of notice to deprive the assignee for value of his 
right. Re Barr^ 6 Week. Rep. 424. 

DECREE.— J^Jfect of, wkerf not final— yJudgmetU 
debt— I ^ 2 Vic. c. 110.— To give effect to a judg- 
ment at law, as a charge on the debtor's estate, it 
must be not merely interlocutory, but final, fok" the 
payment of a specific sum of money upon which 
nothing else is to be done than to compute interest, 
and in respect of which, the creditor has a right 
actually to receive the money. A decree of a court of 
equity stands on the same footing as a judgment at 
law, therefore whenever a court of equity decrees 
a duty to be performed, money to be paid, or a thing 
to be done, that decree stands on as high a footing u 
a judgment at law ; but this is not the case where the 
decree is not analogous to a judgment at law, as 
shown by the following decision, where a decree 
having declared that a defendant was liable to make 
good to an estate which was being administered in 
another suit a specific sum with which he was chaiged : 
it was held such sum is only an item in account, and 
although such a decree does not reserve ftuther 
directions, it is not final so as to create a judgment 
debt. And furtl^er, that a decree which orders an 
account against a defendant's estate and directs the 
plaintiff to go in and prove the amount found due by 
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a {ireTiouB decree, and contmues the account, does 
not operate so as to create a judgment debt Oamer 
Y. BHgg$,'e Week. Bep. 878. 

DISTRICT BOARD OF WORKS.— Jfe<roj?oK» 
Local Management Act (1855) — Power to close cesspooU 
— Appeal clauke — Jurisdiction. — A district board of 
works came to a resolution, that no cesspools should 
be allowed in their district, but that other contrivances 
should be substituted ; and in pursuance of tflat re- 
solution they entered, on certain lands, in order to 
make the required alterations : Held, first, that they 
have no power to act on such a general rule, but 
ought to exercise their discretion in each case.'. 
Secondly, that appeal given by the 112th section of 
the Metropolis Local Management Act to the Me- 
tropolitan Board of Works did not ouft the jurisdic- 
tion of the Court of Chancery when any local board 
had exceeded their powers. Tinkler v. The Wands^ 
worth District Bqard of Works^ 6 Week. Rep. 890. 

DOWER.'^Deelaration barring deed not executed 
iy husband — Dower Act. — ^In order to prevent a 
widow from having dower out of lands purchased by 
her husband, a declaration contained in the deed of 
eouTeyanoe that she shall not be dowable is sufficient, 
and the deed need not be executed by the husband. 
Fairley ▼. Tuck, 8 Jur. N. S. 1089. 

EQUITABLE WASTE.—Omamental timber.-^ 
In the case of woods or plantations standing upon 
property which has been acquired by various pur- 
chases at different periods, the fact of the purchaser 
not having cut down the woods is not sufficient of 
itself to lead to the inference that they were left 
standing for ornament. Some act is necessary to 
show the intention of the purchaser in such a case 
to impress an omamentd character upon the timber. 
BaUiweU v. PhilUpe, 6 Week. Rep. 408. 

LEG ACT. •^Leaseholib~-AMent^Lidlnlity of spe- 
cific legatee of Uasehold-r^Assent of executor to the 
legacy — Creditor's suit. — ^When an executor assents 
to a specific legacy of leaseholds, and puts the legatee 
into possession, die assent must generally speaking 
be considered as amounting to a release by iht exe- 
cutor of his right to call upon the specific legatee 
for contribution and indemnity. The plaintiff 'in a 
creditor's suit cannot claim to make the specific 
legatee liable for payment of his debt, there being 
no averment in the bill, and no evidence to prove 
that the testator's general estate is insufficient to 
meet the demand. Davies r. Nicholson, 6 Week. 
Rep. 881. 

LECtACY.-'Lapse^Substitution'-^' Heirs'''— Next- 
of-kin. — A substitutional gift to the heirs of a legatee 
who dies in the testator's lifetime, goes to the next- 
of-kin of the deceased legatee, and not to his personal 
representatives. Re Porter's Trusts, 27 L. J. Ch. 
196. 



LIFE INSURANCE.— Po^—CAar^ on sub- 
scribed capital — Winding-up Acts — Official man- 
ager sued. — ^The winding-up Acts of 1848 and 
1849 do not affect the remedies of creditors, but 
expressly reserve them by the 58th section of the 
first act. The only fetter imposed is, that no pro- 
ceedings can be teken at law (which extends- to 
equity also) until proof of a debt has been made under 
the winding-up. The object of those statutes was not 
to deal with the rights of creditors, but to enable 
the parties to get contribution among themselyes. 
The cases of Thompson. v. Norris (5 De G. & Sm. 
688) and Talbot's case, are instances of proceedings 
by creditors after a winding-up. The 20 £( 21 Vic. 
c. 78, does indeed fetter the suits of creditors, by 
requiring them, first, to obtain leave of the court, 
but this is only to take effect in the event of proceed- 
ings having been taken to appoint a representative. 
In the following case it appeared that a life policy 
was effected, containing a clause to the effect that the 
payment of the sum insured should be a charge on 
the stocks, 'ftinds, and property of the company, and 
a proviso that shareholders should not be liable 
beyond the amount unpaid on theur shares : Held, 
that the^charge included the capital subscribed for, 
but not paid up. The company having been ordered 
to be wound-up, but no advertisement having issued 
for the appointment of a creditor's representative 
imder 20 & 21 Yic. e. 78 : Held, that the insured 
was entitled to effectuate his charge by a suit against 
the official manager. Robson v. Creight, 6 Week. 
Rep. 885. 

MORTGAGE.— JSyuiia6fc — Prton<y [anU, pp. 
262, 297] — Original conveyance not deposited. — The 
following decision may be added to the cases of Perry 
Y. Attwood (ante, p. 262), and Carter 'v. Carter 
(ante, p. 297), respecting priority being lost by the 
neglect of a mortgagee to obtain the title deeds. A. 
to secure a loan, deposited with B. title deeds re- 
lating to an estate, but not the deed of conveyance 
to himself, and signed a memorandum of deposit, 
which represented that these were all the deeds. A. 
afterwards deposited with C, who had no notice of 
B.'s claim, the conveyance to himself, and duplicates 
of some of the earlier deeds, and also signed a memo- 
randum of deposit as to this loan : Held, that B. was 
entitled to priority. RoberU y. Croft, 27 L. J. Ch. 
22a 

MORTGAGE.— Assignment of debt without ihe 
security — Foreclosure. — ^A mortgage debt may be 
parted with without losing the right to foreclose in 
respect of the security. At least, it has been decided 
that a mortgagee who has assigned his mortgaged 
debt, expressly reserving to himself the benefit of the 
mortgage security, is entitled to the common fore- 
closi^e decree. ReMorley, 6 Week. Rep. 860. 
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PARTNERSHIP.— litJi«»—7iiter«f of turmving 
partners — Renewal ofleaae — Legatee of deceased pari' 
.ner — Aeqtdeecence and delay. — ^Tbe genentl rule of 
law is that, on the deaih of a partner his represent 
tatiye is entitled, in the absence of express stipula- 
tion to have the whole concern wound up and dis- 
posed of; and if the surviving partner continue the 
trade, the representative of the deceased partner 
may elect to take his share of th^ profits, or charge 
survivor with interest on the capital retained. If 
the property consist in part of leaseholds, the re- 
presentative of the deceased may treat the survivor 
as trustee, and if the survivor renew the lease he is 
considered to do so for the benefit of the partner. 
This rule is subject to qualification where the trade 
is one of a speculative character, requiring outlay 
with an uncertain return. In such case, if the sur- 
viving partner continues it in his own name, renew- 
ing a lease, &c., the representative of the deceased 
partner will take no interest unless he in ready to 
contribute. But where a surviving partner in a 
mine continued to work it, and obtained a renewal 
of the lease, but did not communicate that fact or 
render any account to the representative of his 
deceased partner, though asked for information, the 
court dedared, after the lapse of six years, upon 
bill filed by the legatee of the deceased partner, Uiat 
his interest continued in the partnership for the 
benefit of the estate, leaving the terms on which he 
was to take such benefit to be settled afterwards. 
Clements v. Hall, 6 Week. Rep. 858. 

TOWER,— Appointment to persons not object of 
power — Fraud on power. — ^It is well established that 
a device by which it is attempted to authorize the 
donee of a limited power to appoint to persons not 
the objects, -of the power is void. And in the fol- 
lowing case it was decided that an appointment to an 
object of a power in pursuance of a bargain that he 
shall hold in trust or partly in trust for persons not 
objects of the power is void, whether any benefit be 
or be not stipulated for by the appointor. Re Birkhf, 
6 Week. Rep. 400. 

PUBLIC COMFANY.— Contract by direetoirs 
ultra vires — Specific performance — MisrepresentaHon. 
— ^Although it is established that courts of equity 
will compel defendants to make good their represen- 
tations, this cannot be applied to cases where it is 
impossible to make them good. Where directors of 
a company engage that their company will do certain 
acts (which are in fact ultra mrea\ there is no equit- 
able relief against the directors personally, either by 
way of specific performance, or on the misrepresen- 
tation. The remedy in such a case is by an action 
for damages. Elles y. Coleman, 6 Week. Rep. 860. 

PUBLIC COMPANY.— Jinn< stock company^ 
Winding-up — Shareholders — Untrue repr^ntation — 



Agency on behalf of company. — ^A distinction exists 
between representations ma^e by persons interested 
in a company, and representations made by the com- 
pany itself and its agents. It is certain that if a 
person be drawn in to join a company by the repre- 
sentatiims of an individual member of such company, 
he is not exonerated firom liability to the company ; his 
remedy, if any, is against the person who deceived 
him. ^ Great difficulties exist in regard to the effSect 
to be given to representations made by a company 
or its agents. It has been decided that persons led 
to become parties to an undertddng by false or frau- 
dulent representations in a prospectus and who, with 
fuU knowledge of the firand, continue members of the 
company and act as such, cannot claim exemption 
from liability. In the following case, three persona 
became shareholders in a company on a representa- 
tion, not fraudulently, but as the event proved, un- 
truly made, by the solicitor and another, who was a 
promoter of the company, that two men of wealth 
would become shareholders. The Lords Justices 
held, that having signed the deed without inquiry as 
to the truth of the representation, and eontinued to 
act as shareholders after they discovered its untruth, 
they were properly made contributories. In re The 
HuU and London Fire and Life Insurance Company, 
6 Week. Rep. 884. 

PUBLIC COMPANY.— TftJuftw^-tt/) Acts— Bank- 
ing Act — Injunction — Creditors. — Where a creditor of 
a company sues them for his debt, and, by arrange- 
ment, gets a judge^s order for payment or judgment, 
in default of payment, the court will give him the 
benefit of such judgment, *but will restrain execution 
on such judgment without the leave of the court or 
judge in chambers. Whether such judgment credi- 
tor would have priority under the 75th section of 
19 & 20 Yio. c. 47, as in an administration suit, 
qucere. But whatever rights are conferred by that 
section, the creditor in this case was entitled to 
liberty *to apply in the winding-up as to costs. In 
re The Northumberland and Durham District Banking 
Co., 6 Week. Rep. 454. 

SOLICITOR AND CLIENT.— Costs as election 
agent — Taxation — Retainer, — ^A solicitor who was em- 
ployed as an election agent, and who advised and 
assisted the committee : Held to have been retained 
as a solicitor and not as a mere agent, and to be liable 
to have his bill taxed aecordmgly. Re Osborne, 6 
Week. Rep. 401. 

SURETY.— Bond conditiomed for payment of Ae 
balance due on a banking ctccount — Cbasfmofum— ^ 
Limitation of 1^ surety^s liability — Advances made to 
principal in excess of agreed amount. — ^Where a bond 
entered into by a sure^ recites an agreement to give 
credit for a particular sum, and the condition is fbr 
securing that amount, it is well established by the 
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judgment in the case of Parker v. Wise (6 M. & S. 
245), that unless the bond clearlj shows that the 
parties intended that the restriction was to operate 
as a condition upon which the whole security was to 
become void, the advancing to a greater amount 
would be no defence; and the judgments in diat 
case are strongly in point to show how unlikely and 
improbable such an agreement is, so that strong 
ezpressicms of intention ought to be found before 
such a condition can .be construed to arise, which 
would make the whole bond ydd upon a shilling 
being advanced beyond the stipulated amount. So 
also the cases cited in Parker y. Wise, from the 
equity courts, show that it is not against equity to 
advance fhrther than the stipulated amount in such 
cases. Accordingly, in the following case, the Court 
of Queen's Bench decided, that if a bond be given by 
one as surety to se^re the payment of advances 
made by a bankejr to his customer, the bond is not 
altogether avoided as against the surety by the 
banker advancing beifond the agrtied amowiU^ unless it 
clearly appear by the instrument that such was the 
intention of the parties ; but the liability of the 
surety is limited to the sgreed amount And where 
the defendant had as surety executed a bond con- 
ditioned for the payment of any balance due from 
the principal not exceeding £1000, together with 
interest thereon, but had consented to do so upon 
receiving from the banker a.memorandum that the 
advance to the principal was to be limited to £950, 
and thai the surety was to be informed if the 
amount with interest should reach £1000, and not 
be reduced within one month: Held, upon the 
construction of thb memorandum and the correspon- 
dence between the parties, that the only effect of it 
was to limit the liability of the surety in point of 
amount, and that a violation by ^he banker of the 
stipulations contained in it afforded no defence, 
either at law or upon equitable grounds to an action 
sgainst the surety upon the bond. Gordon v. JBae, 
81 Law Tim. Rep. 55. 

TRUSTEE. — Charging for executing trusts— Auc- 
tioneer — Auctioneer's commission — Trustee entitled to 
charge same against estate. — Though it is a rule that 
a trustee cannot make any profit by the performance 
of his duties, yet it' is clear that the creator of the 
trust may enable him to make charges for his labour. 
By a deed made between plaintiff and defendant, the 
latter assigned to the former timber and stock-in- 
trade upon trust, to sell, and ^^to apply the money 
arising from the sale, amongst other things, in pay- 
ing the expenses of preparing for, making and com- 
pleting such sale or sales, including the usual auc- 
tioneered commission, and otherwise incidental to the 
aforesaid trusta.** The plaintiff was himself an 
auctioneer, and had beeii on former occasions em- 



ployed in that character by the defendant The bill 
was filed, praying an account, which the Master of 
the Bolls directed, ordering also that the plaintiff 
should be allowed the usual charges for commission 
as auctioneer. From this order defendant appealed : 
Held (confirming his Honour's decision), that the 
words in question could only have been inserted in 
the deed to provide for the case of the plaintiff him- 
self acting as auctioneer, and consequently that he 
was entitled to charge the usual commission for 
selling the property, the amount to be settled in 
chambers. Douglas v. Arckhutt, 81 Law Tim. Rep. 4. 

TRUSTEE,— Appointment of New ^ Old trustee 
dead and no representative — The Trustee Acts — Ap- 
pointment ^ the Court. — Where a surviving trustee 
has been dead for many years, and no administration 
has been taken out to him, and. there is therefore no 
existing trustee, the Court will appoint a new trustee 
upon petition, under the 82nd section of the Trustee 
Act of 1850, and in the 9tii section of the Trustee 
Extension Act of 1852. Li such a case it is expe- 
dient to appoint a new trustee, but it cannot be done 
without the aid of the court, which therefore brings 
the case within the statutes. Davis v. Chanter^ 
6 Week Rep. 416. 

WILL. — Memorandum — Codicil — Incorporation. — 
A. executed his will in Februaiy, and a codicil on the 
same paper in December ; below the signature to the 
will, and before the commencement of the codicil, 
there was a memorandum deposed by the drawer of 
the will to have been written on the paper before the 
execution of the will : Held, that as the codicil re- 
ferred merely to the will, such memorandum was not 
entitled to probate. Re WUlmott, 6 Week. Rep. 409. 

WILL. — Construction — Annuity out of fund be- 
coming deficient — Residuary gift — PaymeiU of defi- 
ciency. — ^The following case is a specimen of litigation, 
having been before the Master of the RoUs, the 
Lords Justices and the House of Lords. It turns 
on the effect of a direction in a will to set aside a 
fund, raisable in a particular manner, sufficient to pay 
a certain amount, and it happens that the fund so 
raised is not sufficient to reslise an annuity of the 
specified amount. A testator gave the produce of 
his real and personal estate to a trustee upon trust 
thereout to- invest such a sum of money as, when 
placed out and invested, interest thereof should 
realise the annual sum of 4200, and should pay 
the income to the testator's wife during her life 
or widowhood ; and after her death or second mar- 
riage he declared that his trustee Should stand pos^ 
,sessed of the said principal sums or trust money in 
trust for the testator*s brothers and sisters equally ; 
and as to the residue of the trust monies arising from 
the sale of his real and personal estate, after raising 
thereout the money sufficient to realise the annuity 
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for his said wife, the testator declared that it should 
he in trust for his hrothers and sisters equally. The 
whole of the proceeds were insufficient to produce 
an income of £200 a year : Held, that the widow 
was not entitled to have the deficiency of her income 
made good out of the corpus of the fund. Baker t. 
Baker, 6 Week. Rep. 410. 

WILL. — Omiseion of name — Rectification — Admin- ' 
ist ration — Debts — LiahUity o/lantb specifiecdly devised 
—6 j* 4 Will. 4, c. 104. — A testator having six 
children makes a specific devise to each of them hy 
name. In a subsequent part of this will he makes a 
specific gift to two of them, A. and B., and g^ves the 
residue of his estate '*to his said four children,*' 
mentioning only C, D., and £. : Held, that the 
name of the omitted child, F., ought to have been 
inserted, and that F. was entitled to one-fourth of 
the residue. Where a testator*s personal estate is 
insufficient for the payment of debts, and there is no 
direction as to the payment of debts in the will, the 
real estate specifically devised, as well as that com- 
prised in the residuary g^ift, must contribute rateably 
with the personal property specifically bequeathed 
in payment of such part pf the debts as remains 
unpaid. Eddels v. Johnson, 6 Week. Rep. 401. 

WILL. — Construction — Gift to one for himself and 
family — Trustee Act — Costs, — ^Where there is a gift 
by will to a person ^* for the maintenance or support 
of himself and his family,*' such gift is not clothed 
with any trust; but the legacy having been paid 
into court under the Trustee Relief Act, the court 
will order payment to the legatee in the words of the 
bequest ; costs out of the fhnd. Be Robertson's Trusty 
6 Week. Rep. 405. 

WILL. — Construction — Conversion — Public stock — 
Long annuities, — Where a testator directs the sale 
and conversion of all his property except such 
portion as consists of money in the public funds, 
and directs the proceeds to be invested, that direction 
does not apply to long annuities, Howard y. £iay, 
6 Week. Rep. 861. 

WILL.— Gift to Executors— Resulting Trust. ^In 
the following case, where there was a gift in trust, with 
trusts not fiilly exhausting the property, it was 
held that the trustee was entitled benefididly. The 
testator gave and bequeathed all his residuary estate 
to his wife, ** upon trust," to pay thereout an annuity, 
and, '* upk>n further trusts," to pay certain l^^es 
which did not exhaust the personal estate. He re- 
ferred to his wife as his executrix in the will, but 
the will did not contain any express appointment of 
her as executrix : . Held, upon the construction of 
the will, that she was entitled beneficially to the sur- 
plus estate. WiUiams ▼. Roberts, 27 L. J. Ch. 177. 

WINDING UF.— Joint stock company— Petitioner 
out of jurisdiction — Security for costs.-^Where a 



petition is presented to wind up « joint stock com- 
pany in bankruptcy under the provisions of the 
Joint Stock Companies Acts, 1856 and 1857, by a 
party who is resident out of the jurisdietioQ, the 
court will, on the applieation of the respondents, 
order the petitioner to give security fbr costs to the 
amount of JBIOO, and will order the hearing of the 
petition to stand over generally, with liberty to the 
petitfoner, upon giving such security, to apply to 
have another day appointed for the hearing. Ex 
parte Hobbs v. The Electric Power Light and Colour 
Company (Kmited), 81 Law Tim. Rep. 27. 

BQurrr practice. 

ADMINISTRATION SUMMONS.— Decrw /or 
wUful default— 20ih Order of the ISth October, 1852. 
— The following decision shows the unwillingness of 
the courts of equity to extend the effect of the 
summary proceedings for administration so as to 
charge a representative with wilful default .It may 
be observed, that, where a bill is filed for a common 
account, a defendant cannot be made to account for 
that which, but for his wilful neglect or defonlt, he 
might have received. To obtain a simple account of 
what an executor or administrator has received, it is 
not necessary for a plaintiff to insert any spedil 
allegation with respect to receipt of the persons! 
estate ; it is sufficient that the defendant is executor 
or administrator. However, it is settled, that to get 
any other decree, a plaintiff must allege that there 
is something which the defendant might have received, 
but did not receive.' In prosecuting an ordinsiy 
decree for an account against an executor or ad- 
ministrator a plaintiff cannot charge a defendant 
with . anything but actual receipts, nor can he be 
permitted to show that some part of the estate ought 
to have been got in, however culpable the defendant 
may have been. Any such attempt would be 
peremptorily and instantly rejected. It is not mate- 
rial whether the plaintiff knew of special circum- 
stances, or only discovered them by taking the ac- 
count. This rule applies, not only to an executor 
being made to account for that which, without hii 
wilful default, he might have receiyed, but to the 
charge of any misconduct with respect to the personal 
estate or to any breach of trust. Charges of this 
kind must be alleged by the bill, and proved at the 
hearing, but cannot be introduced in taking the 
accounts ; and, on further directions, the defendant is 
precluded firom getting an order — the only question 
that can be made is, whether a defendant ought to 
have been made liable for interest on balances im- 
properly retained ; but the plaintiff has no remedy as 
to wilfiil de&ult in that suit If a phtintiff discoven 
wilful de&ult or misconduct, he must file a supple- 
mental bill, adapted to the purpose, being a IhII of 
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review. These rules are equally applicable to 
daimB ; and, until 15 k 16 Vic. e. 86, there was no 
mode, except bj bill or claim, to take such accounts. 
That statute, bj the 54th section, g^ve a remedy by 
$ummtmi in ckamber$j proTiding that the usual order 
should be made for the administration of the estate, 
with such Tariations, if necessary, as the circum- 
stances required, such order having the force and 
effect of a decree made on the hearing. The 20th 
Order of Oct. 1852, provides, that if in the prosecu- 
tion of an order it diould appear to the judge that 
it would be expedient that further accounts should 
be taken or further inquiries made, he may order 
the same to be taken and made accordingly ; or, if 
desired by any party, may direct the same to be 
eonsldered in open court. Y. C. Kindersley has 
decided, that, where an estate is being administered 
by summons in chambers, it is not competent to the 
plaintiff to obtain anything but the usual decree, 
under which he cannot charge the defendant with 
wilful defimlt or other misconduct. The 2Qth Order 
of the 16th October, 1852, does not empower the 
judge in chambers to make any variations inconsis- 
tent with the decree, whether on bill, claim, or 
summons in chambers. Partington v. Reynolds^ 
6 Week. Rep. 388. 

CHAMBERS, PRACTICE IS.— Creditor's mm- 
wton» — A<iyournmetii into Court — ^A creditor's sum- 
mons was taken out in chambers in a cause. Upon 
the return of the summons, the chief clerk, finding 
that he had no jurisdiction, sojourned the summons 
into court at the suggestion of. all parties, to come on 
with the cause, upon further consideration : Held^ 
that the application by summons was regular, but 
that it ouj^t to have been referred to the judge in 
chambers, and not acyoumed into Court. No order 
was made upon the summons, the daim being barred 
by the Staliiite of Limitations, but the {daintiff was 
ordered to pay the creditor £5 fbr his costs, and to 
add them to his own. The costs of all other parties, 
costs in the cause. HaXUUey v. Hendenon^ 81 Law 
Tim. Rep. 9. 

EVIDENCE. — CroMM'txamination of party to suit 
-^Coitt ofwitnea, — ^The costs of a witness summoned 
to attend a. cross-examination, whether he be a 
party or a stranger, must be tendered to him by 
cross-examining party before he is brought up for 
cross-examination. Davey v. Dnrrant^ 6 Week. 
Rep. 405. 

EVIDENCE.— Viod voce examination at the Jtear- 
M^— 15 j- 16.Fte.e.86,«.d9.--Where the case on 
both sides has been concluded, and the court itself 
desires further evidence for its own satisfaction, the 
matter in issue, as stated in the bill, should be placed 
before the witness, the particular passage marked ; 
the witness's affidavit relating to it should be given 



to him, and he should bo informed that as to 
that further examination is desired. Semhle^ the 
89th section of 15 & 16 Vic. c. 86, applies only to 
witnesses who have given evidence in the cause. 
The East Anglian Railway . Company v. Goodwin^ 
81 Law Tim. Rep. 55. 

INTERPLEADER.— Jbtii/ owners of sold ship- 
Costs on lower scale, — Where two parties claim a 
right to a vessel which has been sold, and part of 
the proceeds is in the hand of a third party, in the 
form of a bill of exchange, that is a case for inter- 
pleader. The lower scale of costs applies to a bill 
of interpleader where the matter in dispute is under 
the value of £1000, under the 7th rule of the 2nd 
Order of 80th of January, 1857. Gibbs v. Gibbs^ 
6 Week. Rep. 415. 

PRODUCTION OF DOCUMENTS.— TJcZa^in^r 
solely to plaintiff's title — Not ' evidencing defendanVs 
title — Protection, — ^The following is a decision, follow- 
ing out preceding coses, to the effect that documents 
relating exclusively to the plaintiff*s title are not 
, subject to production on the request of defendants 
not having any title evidenced thereby. It appeared 
that an injunction had been obtained restraining the 
defendants, whose title to the surface land was 
admitted, from interfering with or working certain 
mines claimed by the plaintiffs. Upon a motion by 
the defendants, for production of documents in the 
plaintiff's possession, the plaintiffs stated, in their 
affidavit in opposition, that the documents in question 
showed the title of themselves and other defendants 
in the same interest to the mines and minerals 
exclusively, and that none of them in any manner 
showed that the defendants applying had or ever 
had any estate, right, title, or interest, in ,the mines 
or minerals: Held, that these documents were 
entitled to be protected from production. Lloyd v. 
Purves, 6 Week. Rep. 421. 

SECURITY FOR COSTS.— TFronr/ descriptkon of 
plaintiff— Waiver applying for time to answer, — Where 
the statement of the plaintiff^s residence on the face 
of the bill is not such as to entitle the defendant at 
once, without fiirther proof, to move for security for 
costs, his right is not prejudiced by applying for 
time to answer, having been upon that occasion first 
led to a knowledge of the facts which entitled him to 
obtain security. Swanzy v. Swanzy^ 6 Week. Rep. 
414. 

COMMON LAW. 

ARBITRATION. — Awards when binding— Com- 
mon Law Procedure Act, 1854 (17 cj- 18 Vic. c. l->5, 
s, 8.) — Power to remit matters referred, — Where a 
matter is referred to an arbitrator chosen by the 
parties to the reference they are bound by his award, 
both as to fact and law, provided his award be good 
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njion the tkoe of it, and there has been no miscon- 
dnct on his part. The 8th section of the Common 
Law Procedure Act, 1854, empowers the court to 
remit the matters referred to the reconsideration of 
the arbitrator only in cases where, before thai act, 
the court might have remitted them, if the submis- 
sion had contained a clause empowering the court to 
do so. Hodghinion v. Fernie, 27 L. J. C. P. 66. 

ARBITRATION. — Award—Validity— Adjudica- 
tion as to costs — Arbitrator — Receiver — Costs retained 
— Plea ofnxd tiel agard — What put in issue, — Where 
disputes arising out of two partnerships were referred, 
by agreement, to an arbitrator, who was also ap- 
pointed by the parties receiver of the property, of 
one of the partnerships, and had power to get in the 
estate, and dispose of it as he might think best for 
the parties, and the costs of the reference and award 
were left to his discretion, the arbitrator concluded 
his award by certifying that he had deducted the 
costs of the award out of the monies which he had 
received as receiver : Held, per Cockburn, C. J., 
Cresswell, J., and Willes, J., that the award was 
bad, because the arbitrator had no power to fix his 
own fees and pay his own costs out of the money he 
had received, and because it did not decide by whom 
his costs were to be paid. Per Williams, J. : That 
the award was good, the arbitrator having neglected 
no duty in omitting to adjudicate as to the costs, 
which he had chosen in his character of receiver to 
reduce to nothing by defre.ying them out of the 
money he had in his hanris as receiver. By the 
court : That on a plea of nut tiel agard^ advantage 
may be taken of the invalidity of the award on the 
grouM that all the matters in dispute were not de- 
termined by it. Roberts v. Chehardt^ 27 L. J. 
C. P. 70. 

BILL OF EXCHANGE.— /fiteretff at £10 per 
cent, after bill due, — In an action against the drawer 
of a bill for £200, with £10 per cent, interest, it was 
held that the holder might recover interest at £10 
per cent, from the time when the bill became due, as 
well as for the time during which it was nuning. 
Re Keene, 27 L. J. C. P. 88. 

BILL OF EXCRANGrE.—Indorsemeta as distin- 
guished from deposit as security — Evidence, — The 
burden being cast upon a defendant (sued as indorser 
of a bill of exchange), when the indorsement has 
been prima fticie proved, of showing that the delivery 
to the plaintiff was not with the intention of consti- 
tuting an indorsement, but simply by way of deposit 
or security : it was held, that he did not show this 
merely by proving that the bill was given by drawer 
and acceptor to the plaihtiff, as security to tlie plsin- 
tiff for a loan of the amount or discount, half of 
which loan the defendant, by arrangement with the 
plaiiitiff, was to advance to him ; even although the 



plaintiff so far admitted the arrangement as to claim 
only a moiety of the amount of the bill, such an 
arrangement not being inconsistent with an absolute 
indorsement, nor necessarily tending to disprove it. 
Attenborough v. Clarke^ 27 L. J., Ex., 138. 

CARRIERS. — Railways — Duty of carriers where 
the consignee refused to pay the earriage^-Lien — Rea- 
sonable place for wareliousing goods — Right to send hack 
goods to place of receipt — Pleading — LidbiUty for acts 
done by servants of other companies over whose Unes 
goods are conveyed — Packed parcel, — ^The following 
case is one of much importance as to the liabilities of 
railway companies receiving goods to be carried. 
The declaration in an action for not delivering goods, 
contained two counts : one against the defendants, as 
common carriers, the other in trover. The facts 
were these : — ^The plaintiff delivered to the defendants, 
the Great Western Railway Company, in London, a 
packed parcel, to be carried to Plymouth, and there 
delivered to his agent, to whom it was addressed. 
The parcel was duly tendered at Plymouth, but the 
agent, disputing and refusing to pay the proper 
charge, the railway porter informed him, that unless 
it was paid the parcel would be returned to London, 
and, upon his still refusing, took it to the station, 
and early on the following day, it was sent back to 
London. On the same day, but after it had been 
sent off from Plymouth, the agent tendered the 
charge there, and demanded the parcel, but was told 
that it had been returned to London. The parcel 
remained at Paddington till the trial of this action, 
but it did not appear that any further application 
was made for it by the plaintiff. The jury found 
that the parcel had been sent back to London un- 
reasonably soon; that, it ought not to have been 
sent back there; and that the demand and tender 
by the plaintiff^s agent had been made within a 
reasonable time : Held, by the majority of the court 
(affirming the judgment of the Exchequer), that, 
upon the above facts and finding, the defendants had 
been guilty of a breach of duty, for which the 
plaintiff was entitled to maintain the action : Held, 
by Crowder, J. (differing from the rest of the court), 
the defendants had not, either as carriers or bailees, 
been guilty of any breach of duty in sending back 
the parcel to London ; and that the plaintiff had no 
right of action ; that the du^ of the defendants 
as carriers terminated upon the refusal to pay the 
carriage ; and that such refiisal amounted .to an un- 
qualified refusal to accept delivery. To the count 
charging the defendants as common carriers, for not 
delivering at Plymouth, they pleaded a tender of the 
parcel there upon payment of the hire, and justified 
their refusal to deliver upon the ground that the 
plaintiff refiised to pay. To this the plaintiff replied, 
that irithin a reasonable time after such tender be 
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tendered the hire, and denumded the parcel at Ply- 
mouth, and upon this issue was joined : Held, by 
Wightman, J. (who concurred with the minority in 
the result), that upon the eyidenee thU issue was 
properly found for the plaintiff; but that if the 
defendants had rejoined specially the ground of 
their excuse for not d^vering — namely, that upon 
the original refusal to pay the hire they had sent the 
parcel to London — ^upQU the fiicts above he should 
have doubted their liability. SembU^ that if a com- 
mon carrier, upon refusal by a consignee to pay the 
carriage, insists lipon his right of lien, he is bound -; 
to deal wHh the goods in a reasonable manner in 
respect of the. place at which he warehouses tliem, 
and, if such place is at a distance from the consignee, 
in respect of the time when the goods are sent there. 
In the absence of special circumstances, the respon- 
sibility of a railway >eompany receiving goods as com- 
mon carriers^ to be delivered at a particular place, is 
precisely the same whether thei^ own line extends 
the entire distance or stops at an intermediate point; 
and railway companies, npon whose lines beyond 
sBch points it is necessary for the goods to be con- 
veyed, as well as their clerks and servants^ are to be 
regarded as the agents of the railway company which 
originally received the goods for aH purposes con- 
nected with the conveyance and delivery and dealing 
with the goods. Crom:h v. The Great Wedtern Bail- 
way Company^ 6 Week. Rep. SOL 

CONTRACT.— (^•odf ^U—Evidence^ Order in 
writing — Order to on€ parly executed by anofh^-^ 
Prejudice to right of set off,-—!! a party orders in 
writing goods of a certain person, and the goods are 
supplied by another person, the party giving such 
order, at all events, if he has a set-off against the 
party to whom he sent it, is not, if he received and 
consumed the goods without notice, liable to the party 
sending them. Botdtom v. JoAea^ 27. L. J. Ex. 117. 

CONTRACT. — Rucinding — Pleading — General 
breach — Plea of rescission — Evidence — New assign^ 
merU, — ^A plea, in an action on a contract to do 
several things, that the contract was rescinded 
before breach, even although ihe breach laid in the 
declaration is general, is to be construed as meaning 
that the rescission was before any breach ; and, 
therefore, if this is not proved, the plea fails in toto, 
and there is no oecessity for a new assignment. 
Burgess v. De Lant, 27 L. J. Ex. 164. 

CONTRIBUTION. — Partoi«r«^t> transaction— 
Money paid-^Promissory nar«.^-The right to enforce 
contribution between joint makers of a- promissory 
note by an action at law, is not affected by the fact, 
that the makers were co-partners together with 
others, and that the note was given to secure money 
raised for the purposes of the partnership. There- 
fore, where, A., B., and C, being shareholders with' 



other adventurers in a Cornish mine, conducted on 
the cost-book principle, for the purpose of raising 
money for carrying on the mine, joined in a joint 
and several promissory note for £500, and which 
being discounted, the proceeds were applied to the 
working of the mine, A. having subsequently paid 
the amount to the holder of the note : Held, that an 
action for money paid, was maintainable by him 
agaixist the other makers of the note, this not being 
a partnership transaction. Sedgwick v. Danielle 27 
L. J. Ex. 116. 

EVICTION.— TTAa^ amounts to— Molestation and 
disturbanc&^Amendment, — Land is mortgaged, and, 
subsequently, is let to a tenant who is not aware of 
the mortgage untQ he receives notice of it from the 
mortgagee. The tenant being advised that he 
cannot resist the mortgage claim, goes out of posses- 
sion, and allows the mortgagee to take possession. 
This amounts to an eviction. Per Willes, J. : At 
all events, it is a molestation and disturbance. 
Carpenter Vi Parker^ 6 Week. Rep. 98. 

EXTENT. — Sale under — Right to accumulations of 
finds in court — Crown debtor — Statute 25 Geo. 8, c, 85. 
— In 1802, in pursuance of an order of the court 
under the statute 25 Geo. 8, c. 85, the extended lauds ' 
of the Crown debtor were sold for more than the 
amount of the Crown debt, and the debtor being a 
lunatic, the amount of the purchase money was, by 
order of the court, paid into the hands of the deputy 
remembrancer, and was by him invested in the public 
funds in the name of the Accountant-Cencral. In 
1841, by the statute 5 Vict. c. 5, the fund and ac- 
cumulations were vested in the Queen^s Remem- 
brancer to attend the orders of the court. On the 
petition of the heir of the debtor : Held, that he 
was entitled to the surplus of the monies a^^r pay- 
ment of the Crown debt, interest, and costs. In re 
Ddamotte, 27 L. J. Ex. 110. 

LANDLORD. — Covenant to repair — Lessor and 
Ussee-^Damages — Reversion — Measure of damages. — 
The decision noticed ante^ p. 231, may be thus con- 
cisely stated : — A lessee is entitled to recover from 
his sub-lessee substantial, and not merely nominal, 
damages, for a breach of an express covenant to 
repair, alchongh, at the time of action brought, the 
lessee has no reversion by reason of the entry of his 
lessor, after such breach, for a forfeiture. Daoies v. 
Underwood, 27 L. J. Ex. 118. 

MALICIOUS PROSECUTION.— [aw/« p. 301] 
— Evidence of want of reasonable and probable cause. 
— The plaintiff was employed by H. to ^^ dress ** 
some timber on the defendant's premises, to be paid 
for by instalments, as the work proceeded. Beibre 
it was completed, H. made an assignment of his 
effects to the defendant. Money being due to the 
plaintiff, he asked permission to take some pieces of 
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timber away, and was informed that he could not dd 
8o. Early the next morning, and before any person 
was on the spot, he removed some of the timber, 
and placed it on his own premises, and in the course 
of the same day, his attorney wrote to the defendant's 
attorney, stating that the plaintiff had a lien ibr 
work on the timber removed, and unless the amount 
due for work was paid, the timber would be sold. 
At a subsequent interview, the plaintiff told the defen- 
dant he took the timber because he was afraid he 
should not be paid by H. The defendant afterwards 
laid an information against the plaintiff for stealing 
the timber, upon which the plaintiff was arrested 
and taken before a Justice, when he was discharged. 
The plaintiff having brought an action for a malicious 
prosecution : Held, that there was evidence of want 
of reasonable and probable cause. Huntley y. Stnuon^ 
27 L. J. Ex. 134. 

NEGLIGESCE.—Railway company'— Care of the 
Une — OUiructton-— Wilful act of stranger—Evidence, 
— ^Assuming it is prima facie evidence of negligence 
in a railway company, that a train has got off the 
line, such evidence is entirely rebutted by proof 
that the accident arose from the wilful and wrongful 
act of a stranger. Latch y. The Rumner Railway 
Company y 27 L. J. Ex. 165. 

NEGLIGENCE.— iicfton under Lord CampheWs 
Act --9 j* 10 Vic. c. dS-'Exerciee of statutable powers 
by public companies [see Princ. Com. L. 62].— Al- 
though, where statutable powers are conferred and 
exercised merely for the public benefit and in the 
dischai^ge of public duties, the persoiis so exercising 
them, being in the position of trustees for the public 
interest, may not be liable for injuries thereby occa- 
sioned; yet, where ^ such powers are conferred on 
parties partly for their own benefit and exercised 
for their own profit, such parties are answerable for 
injuries occasioned by their careless exercise of the 
powers so conferred. Thus, where a canal company 
are empowered by private act of Parliament, to 
intersect highways and to construct bridges to con- 
nect the intercepted portions, and the canal and 
bridges are vested in Uiem as proprietors, and they 
are enabled to take tolls from boats passing the 
bridges, and they erect swing-bridges, which the 
boatmen are entitled to open for the purpose of pas- 
sing, and which when opened leave the edge of the 
canal unprotected, and there is not sufficient light 
or other means of preventing accidents, and the con- 
sequence is, that vrhile the bridge is lawfully opened 
at night-time a person falls into the canal without 
any fault on his part, the company will be liable to 
an action. Semble^ it would be otherwise, if the 
boatmen, ai^er having passed, had wrongfully left 
the bridge open at the time of the accident. ManUy 



y. The St. Helenas Canal and Railway Company, 27 
L. J. Ex. 159. 

PATENT.— /nwilu/ patent—Former patent— Ap- 
plication of known process to new pttrposes.—The 
mere application of known machinery by the same 
means to some new substances is not the subject of 
a patent. A patent was obtained in 1856 for an im- 
provement in finishing yams of wool or hair. The 
specification stated the improvement to 6onsist of 
causing the yams, whilst distended and kept separate, 
to be subjected to the action of rotary beaters or 
burnishers, by which the yams would be bifhiished or 
polished on all sides. A patent had been obtained in 
1853 for the same improvement in finishing cotton 
and linen yams by a similar process, similariy ap- 
plied : Held, the patent of 1856, behig merely for 
the application of a known process to a new article 
by known means could not be sustained. Brook v. 
Aston, 27 L. J. Q. B. 148. 

PRINCIPAL AND AGrV^WT.— Foreign prindpal 
— Recovery of money paid on failure of consideratiaa 
-^Action, whether against agent or vendor of goods, — 
In Couturier y. Hastie (5 Ho. Lda. 673 ; 25 L. J. 
Ex. 253) it was decided, that when goods were not 
in existence at the time they were contracted for or 
invoiced, a party who has paid money on account of 
them is entitled to recover it back. In the following 
icase it was decided, that where a foreign principal 
orders goods of a turoker here, who buys them in his 
own name, though the yendor knows he is acting ss 
agent, and the broker pays the yendor the purchase 
money, which he afterwards receives firom his prin- 
cipal, and it turns out that the goods were not m 
e;ristence at the time of the eontract, the principal 
eaniiot recoyer back the money paid from his agent, 
the broker, but must proceed against the vendor for 
it. Quare, whether the action by the principal 
agunst the yendor ought not to be brought in the 
name of the broker. Rithourg y. Bruchner, 27 L J. 
C. P. 90. 

PRINCIPAL AND AGENT.— {iTooA sold— Evi- 
dence, — ^In an action for the price of g^oods sold, the 
fact that the party who to^ the order fh>m the 
defendant called himself a ^* commission agent,** and 
exhibited the plaintiff*8 prospectus (there being no 
evidence that the plaintifT sent an inyotce to the de- 
fendant, or the defendant sent any order to the 
plaintiff), will not be any evidence of a liability to 
the plaintiff. And if the party who took the oider 
agreed that he would allow the defendant a certain 
discount off the prices specified, this will tend to show 
that the contract was with him as principaL Burton 
y, Fumiss, 27 L. J., Ex., 189. 

RAILWAY AND CANAL TRAFFIC ACT, 1854 
[ante p. 341]— 17 ^ IS Vic, c. SI— InJMCtion.— The 
mere fact that the state of a person's trade, who 
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requires goods in the way of his trade to be carried 
by m railway company, is such that it happens not to 
accommodate itself to a scale and system of rates 
adopted by the railway company, which scale and 
system of rates does not appear to be disadyantageous 
to the public 'at large, or objectionable in other re- 
spects, is no gronnd for a writ of injunction under 
the Railway and Canal Traffic Act But where the 
effect of a scale of charges adopted by a railway 
oompany is such as to diminish the natural advan- 
tage which the local position of certain dealers in 
articles, required by such dealers to be carried in the 
way of their trade by the railway, gives them over* 
certain other dealers from the greater proximity of 
the local position of the ficst-mentioned dealers to 
certain districts in respect of the traffic at those dis- 
tricts, by annihihiting in point of expense of carriage 
a certain portion of the distance between the local 
position of the lait-mentioned dealers and the said 
district, this is an undue preference, and the subject 
for an ii\) unction under 17 & 18 Vic. c. 31. In re 
Ramome and another, v. The Eastern Counties Rail' 
ipajf Company, 6 Week. Rep. 395. 

COMMON LAW FKAGTIGE. 

ARBITRATION.— ilirard not executed in pre- 
sence of all the arbitrators — Sending hack afcard to he 
re-executed or corrected, — When an award has been 
executed by one of several arbitrators at a different 
time and place from the others, or when any similar 
error has occurred, involving no misconduct in the 
arbitrators, or substantial injustice to the parties, the 
award wiU not be set aside, but will be sent back to 
the same arbitrators to be re-executed or corrected ; 
and that course was taken even when a third arbi- 
trator, called in by two others, had not only heard 
the whole of the evidence already taken read over 
to him, but had asked questions of the witness, with- 
out notice to, and in the absence of, the parties and 
their attorneys. SemHe, there is no necessity for 
notice .to the parties in such a case. Anning v. 
Heartleg^ 27 L. J. Ex. 145. 

EVIDENCE ON MOTIONS.— C. Z. P.. A., 
1854 — Power of court to direct oral examinations of 
witnesses.^The 46thsection of the C. L. P. A., 1854, 
which gives power to the court or judge, upon the 
hearing of any motion or summons, to order wit- 
nesses to appear and be examined viva voce, applies 
only to interlocutory applications, and the court, 
therefore, refused to examine a witness on the argu- 
ment of a rule for a new trial. Chapman v. The 
Monmouthshire Railway and Canal Co.^ 30 Law Tim. 
Rep. 308. 

¥KA\JD,^Pleading— Goods sold—Plea of frauds 
Leave to reply and demur. — The plea of fVaud in the 
usual form to the common couuts for goods sold, &c., 



is good, and leave was refused to reply and demur. 
Lawton v. Elmore, 27 L. J. Ex. 141. 

INSPECTION OF DOCUMENTS. Common 

Law Procedure Act, 1854, s, 50 — Action for defama* 
(ton — Application hy plaintiff to inspect accounts, jv., 
falsifying plea of justification, — ^In an action for libel, 
where there is a plea of justification, imputing to the 
plaintiff dishonesty while in the employ of the de- 
fendant, the plaintiff \rill be allowed inspection (under 
the Common Law Procedure Act, 1854, sec. 50) of 
statements of accounts fumidhed by himself of 
monies received in the course of such employ, and 
of letters from himself to the defendant relating 
thereto, and of entries in the defendant's books of 
moneys received from him, so far as they may be 
material to disprove charges contained in the plea ; 
or, if the plea is general, so far as they may relate to 
discharge specified in particidars ; and the defendant 
vnll be compelled to deliver such particulars. CoUins 
V. Yates, 27 L. J. Ex. 150. 

INTERPLEADER. — Order restraining action 
against execution creditor, — The 1 & 2 Will. 4, c. 58, 
s. 6, provides, that, on the application of the sheriff, 
&c., the court may exercise for the adjustment of the 
claim, and the relief and protection of the sheriff or 
other officer, all or any of the powers and authorities 
in the act contained, and make such rules and deci- 
sions as shall appear to be just, according to the 
circumstances of the case (see 2 Chit. Prac. 316, last 
edit.). It hns been decided that a judge at chambers, 
on an interpleader order, has authority to restrain 
an action against the execution creditor, as well as 
against the sheriff. Carpenter v. Pearce, 27 L. J. 
Ex. 143. 

PROBATE AND DrVORCE. 

ADMINISTRATION.— TFiVA wUl annexed to (he 
nominee of a person having power under a will to ap" 
point personally, the executor renouncing — 20 j* 21 
Vic, c, 11, s. 73. — ^A. bequeathed the residue of his 
personal estate to W., his sole executor and trustee, 
in trust for such persons as B., a married woman, 
should appoint, and in default of appointment, to B, 
absolutely. W. renounced. By deed B. appointed 
and assigned to M and J., who accepted the trust, 
all her interest under the will, and her right to let- 
ters of administration with the will annexed, in order 
that they might obtain such letters of administration. 
Letters of administration, with the will annexed, 
granted to M. and J. In the goods of Martindale 
(deceased), 27, L. J. Pr. & Mat. 

ADMINISTRATION.— 7^en(/«nte Ute— Defendant 
to suit appointed, — Administration pendente Ute 
under s. 70 of Probate Act, granted to the defen- 
dant in the suit, the plaintiff not opposing. De 
Chatelain v. Pontigny, 6 Week. Rep. 409. 
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ADMINISTRATION.— P>aciu:«—Ltmitec/a/iiiiin- 
istraUon — The next of kin rending ahroad^^20 jr 21 
Vic. c. 77, *. 73.— By section 73 of the 20 & 21 Vic. 
e. 77, where a person dies wholly intestate as to his 
personal estate, or leayes a will affecting personalty, 
but without haying appointed an executor thereof 
willing or competent to take probate, or the executor 
is resident out of the United Kingdom, the Court of 
Probate may grant administration to any such person 
as the court shall think fit (though not by law enti- 
tled to administration) ; and such administration 
may be limited as the court shall think fit. In the 
following case, it appeared that A. died intestate, 
leaving personal property in England which required 
immediate management. B., his sole next-of-kin, 
resided in Australia, and had no duly constituted 
agent here. Administration was granted to C, the 
father-in-law of B., for the benefit of B., until he 
sliould himself apply for administration, on condition 
that C. should give justifying security, and exhibit 
an inyentory. Be Jones^ 27 L. J. Pr^. & Mat. 17. 

ADMINISTRATION.— mM will annexed— Re- 
siduary dairte— CoiMirtic^ion— " Thingst.^ — In a will, 
which contained specific bequests of several artibles 
of plate, furniture, &c., the last specific bequest being 
that of £30 : Held, that a bequest to R. S., of '^ the 
residue my things,^' would not entitle R. S. to a 
grant of administration as residuary legatee. In the 
goods of Henderson v. Ludlow^ 6 Week. Rep. 409. 

ADMINISTRATION.— iVexl of kin resident out 
of the United Kingdom— 20 ^ 21 Vict c. 77, s, 73.— 
A. B. died a widower and intestate ;' his only son and 
the sole person entitled in distribution being resident 
in Australia. Th^ property requiring an immediate 
legal repr^ntative, administration for the use and 
benefit of the son, was granted to his father-in-law 
under the 73rd section of the Probate Act. Exp, 
JontSy 30 I^aw Tim. Rep. 311. 

ADMINISTRATION— 20 j- 21 Vict. c. 77, s, 73 
— Aged next of kin — Administration to another to use 
of person entitled. — ^A. died intestate, leaving an aged 
uncle and aunt, the only persons entitled in distribu- 
tion. Administration granted at their desire for their 
use and benefit to their son, on the sureties justify- 
ing. Re Roberts, 6 Week. Rep. 460. 

ADMINISTRATION BOND.— ^wij/iwj^ admin^ 
iftration bond^ given to a bishop before the Probate Act, 
for the purpose of putting it in suit — 20 ^ 21 Vic. c, 77, 
s. 84.— By section 84 of the 20 & 21 Vic. c. 77, suits 
pending at the time of the act, in any court in Eng- 
land, respecting any grant of probate or adminis- 
tration, were transferred to the new Court of Probate ; 
and the latter court has the same jurisdiction, power, 
and authority possessed by the court from which 
such suits were transferred. In 1864, an admin- 
istration bond, with two sureties, was gfven to the 



bishop of Chester. In 1854, a suit in Chancery was 
commenced by a creditor of -the intestate against his 
administratrix, and, the condition of ihe bond having 
been broken, it was ordered by the Master of the 
Rolls that an action should be brought on it against 
the sureties. The proceedings required by the 
ecclesiastical court to be taken before commencing 
such action, were not completed at the time the 
Probate Act came into operation, when the testamen- 
tary jurisdiction of the Court of Chester ceased. On 
motion, that the court should order the bond to be 
attended with, for the purpose^of being put in suit, 
the court decreed, that the registrar should order 
the bond to be assigned, for the purpose of being 
put in suit. Quasre, whether, since 20 & 21 Vic. c. 
77, an action will lie on such bond. Youjig v. Oxley, 
27 L. J. Pr. & Mat. 30. 

ADMINISTRATION BO^D.—Amount-Sureties 
—20 5- 21 Vic. e. 77, ss. 81, 82.— The 82nd section 
of the 20 & 21 Vic. c. 77, directs that the adminis- 
tration bond should be in double the amount under 
which the estate is sworn, unless the court should 
direct the sum tp be reduced ; and the 81st section 
leaves it to the option of the court to require sure- 
ties. In the following case A. died intestate, leaving 
his mother solely entitled in distributioD : property 
sworn under j£3000; debts, £45. The court granted 
administration on the mother entering into a bond 
in the amount of £100 with sureties. Re Gent, 31 
Law Tim. Rep. 2&. 

ALIMONY.— Pencfente Uit^How esttmated.—K 
husband may deduct from income derived from real 
property the expense of ordinary current repairs, 
but not extraordinary and permanent improvements, 
which ought to be charged on the fund of the 
income. The husband is liable for reasonable 
expenses incurred by his wife till the decree for 
alimony is made. Where several months had 
elapsed from the return of the citation and £150 
had been paid on account, an alimony pendente lite 
of £120 per annum was decreed payable from the 
date of the decree. Re Hayward, 31 Law Tim. 
Rep. 25. 

CITING HEIR-AT-LAW.— 20 {• 21 Vie. c. 77, 
ss, 61, 62, ^%-^Ridesfor contention business, r. 34. — 
By sec. 61 of the 20 & 21 Vic. c. 77, where a will 
affecting real estate is proved in solemn form, or is 
the su^ect of a contentious proceeding, the heir, 
devisees, and other persons interested in such real 
estate must, subject to the orders and ndes under 
the act, be cited to see proceedings, or be otherwise 
summoned. In a suit transferred from the Piero* 
gative Court of Canterbury, in which the defendant 
opposed a will propounded by the plaintifis, an 
application was made by the plaintifis under section 
61 of the Probate Act, for leave to dte the defendant 
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and F., the co-heirs of the deceased. At the time 
the act came into operation the defendant had 
appeared, bat had not given in any answer or 
allegation : Held, first, that it was no ground for 
rejecting the application that F. was the infant son 
of the wife of one of the plaintifis. Secondly, that, 
as the plaintiffs were in a condition to call for the 
primary answer of the defendants when the Probate 
Act came into operation, they were entitled to cite 
the heu: under s. 6h Nichols v. Binru^ 27 L. J. 
Pr. & Mat. 14. 

DISSOLUTION OF MARRIAGE. — Practice 
— Amendment of petition for dissolution of marriage.' 
— Leave to amend a petition for dissolution of 
marriage, no notice of the motion having been given 
to the respondent, granted, on condition that the 
petition should be withdrawn, and served again 
when amended. Re Wright, 27 L. J. Pr. & Mat. 
32. 

FEME COVERT.— WiU-'Husband'-'Separation 
by consent — Separate property acquired subsequently. 
— In the following case, on the authority of Cecil v. 
Jnxon (1 Atk. 278), and Burch v. Cockell (9 Yes. 
369), property earned by a wife after separation from 
her husband was held under the circumstances to 
have become her separate property, with all the 
right9 incident thereto, including the right of be- 
queathing it. A. and B. married in 1811, and in 
1817 they verbally agreed to separate, and not to 
interfere with each other, and divided their then 
furniture and effects. The wife supported her- 
self by her own industry, and acquired property 
which she disposed of by will in 1856. Probate of 
this will was opposed by the husband, who asserted 
his marital right to his wife's property : Held, that 
under the circumstances the property had been ac- 
quired to the wife's sole and separate use, and that 
the jus disponendi would attach, as a matter of course, 
to such property. Haddon v. Fladgate, 6 Week. 
Rep. 456. 

JUDICIAL SEPARATION. — Prat-iice under 
20 ic 21 Vic. c. 85 — Affidavit verifying petition not 
sufficient evidence — Identity. — The affidavit of the 
petitioner required by sec. 41 will not be taken as 
evidence at the hearing, but the parties must produce 
sufficient evidence to prove the petition independently 
of such affidavit. The court is bound by the rules 
of evidence as observed at common law, sect. 48 : 
Semble, the fact of an appearance having been given 
to the citation, no further steps in the suit having 
been taken by the defendant, will not be considered 
at the hearing as any proof of identity. Re Dtane, 
81 Law Tim. Rep. 25. 

PROBATE. — Copy of will — Evidence of execution 
of original. — In a ca5«2 at common law (Doe d. 
Shellcross v. Palmer, 10 Cj. B.), the court refused to 



admit declarations of a testator made afler execution, 
as to an interlineation ; a fortiori, such declarations 
cannot be received as to the whole will. A. made a 
will in India in 1850, and sent to England a copy in 
a. letter to his solicitor ; he made a codicil to the will 
in February, 1857, at Delhi, and transmitted a copy 
in the same way. A. lost his life in May, 1857, in 
the mutiny of Delhi, and the will and codicil were 
not forthcoming. On motion for probate of the 
will and codicil as contained in the copies sent to 
England, the court doubted whether it could hold 
the originals to have been duly executed on state* 
ment and assertion of the deceased alone, and 
ultimately refused the motion. Re Ripley, 31 Law 
Tim. Rep. 26. 

PROBATE.— Doiifete probate— Executor substituted 
on death of original executor. — In re Lighton (1 Hag. 
Ec. 235), a testator appointed two executors, and 
provided that, on the death of either, two others 
should be substituted ; one of the executors only 
proved the will, and on his death probate was 
granted to one of the substituted executors, with the 
consent Of the survivor of the original execul rs. 
There the survivor of the original executors con- 
sented, but the right of the substituted executor 
being derived from the will cannot be affected by 
such consent. In the following case, it appeared 
tliat A. died, leaving a will, appointing B., C, D., 
and E. her executors, and directing that, in case B. 
should die, F. should be an executor in his place. 
All the executors proved the \^1. B. died, and F. 
applied that a double probate sliould be granted to 
him : Held, on the authority of the case of Lighton 
(1 Hag. Ec. 235), that he was entitled to the grant 
without the consent of the surviving executors, the 
mil showing a clear intention that he should, on B.*8 
death, succeed him as an executor. In tlte goods of 
Johnson, 27 L. J. Pr. & Mat. 9. 

PROTECTION OF l^RO'PERTY.— Acquired by 
a deserted wife — Practice — Citation — 20 5' ^1 ^'^' 
c. 85, *. 21. — Service of a citation on the husband is 
not necessary in the case of an application by a 
deserted wife, under 20 & 21 Vic. c. 85, s. 21, for 
an order for the protection of property acquired 
by her since the desertion. Such order may be 
made on the afiidavits of the applicant. Exp. 
Hall, 27 L. J. Pr. & Mat. 19. 

PROTECTION OF PROPERTY.— Or J«r for 
the protection of property acquired by a deserted wift — 
20 ^ 21 Vic. c. 85, s. 21.— The order for the protec- 
tion of property acquired by a wife afler she has 
been deserted by her husband, should, in terms, be 
for the protection of her property generally, and not 
of specific property, so as to leave open any question 
as to her title. Exp. MuUintax, 27 L. J. Pr. & 
Mat. 11). 
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REVOCATION OF VflLL,-^D€structhn^Wm 
not forthcoming at death of textatrix — Preiumption of 
relocation rebutted hy declaration of intention^ j\;. — 
The presiimptioii of fact (for each it is and not of law 
merely) that a will, known to hava heen in the 
custody of the testatrix, and not forthcoming at her 
death, was destroyed by her, animo revoeandi^ is a 
prima fide presntaiption only, and may be rebutted 
by probable circumstances, amongst which declara- 
tions of unchanged affection and intention have 
much weight. It is not necessary for the parties 
seeking probate, having proved the factum of the 
original instrument, and given sufficient secondary 
evidence of its contents, to show how the original 
instrument was destroyed or lost. Patten v. PouJion^ 
6 Week. Rep. 458. 

REVOCATION OF WILL.— JVewiiwrf— IFtf/ 
figned and attested at foot ofeachtheet — Destruction of 
last sheet, — Where a^testator^s will consists of several 
sheets, and he executes each sheet, and each is at- 
tested, yet if the will is executed and attested at the 
end, that is the only execution to be deemed as made 
in compliance with the statutes ; if that is destroyed 
the whole will is revoked. It appeared that 6., in 
1855, wrote his will on six or seven unattached sheets 
of paper. At the foot of each sheet he signed his 
name in the presence of two witnesses, who also 
■ubscribed their names in his presence. After G.^s 
death two only.of these sheets — viz., the third and 
fourth, could be found, but they contained a disposi- 
tion of part of G.*s property. On motion for a 
grant of administration, with these two papers an- 
nexed as being the will of G : Held, first, that it 
roust be presumed that G. destroyed the lost sheets 
intentioniJly*; secondly, thataathe last sheet contained 
the only signatures whicl^ were in compliance with 
AVills* Act, the whole will must be presumed to have 
been revoked. In the goods of T. OuUan (d^ceased)^ 
27 L. J. Pr. & Mat. 15. 

REVOCATION OF "WJLL [anU, p. 348].-^ 
Marrioge and birth of child. — ^Formerly the Eccle- 
siastical Courts held, that marriage with the burth 
of a child operated as a presumptive revocation only 
pf a will ipade before marriage, which might be 
rebutted by evidence of a contrary intention, How- 
ever, in Marston v. Doe d. Fox (8 Ad. & El. 14), mar- 
riage with the birth of issue was held to open^te as 
an absolute revocation of a will, and tliis is the n4e 
established by the 1 Vic c. 36, as to wills coming 
within its provi^na I^ the following case it ap^ 
peared that A., in 1828, prior to, and in contemplation 
of marriage, made a will ^'hich provided for his in- 
tended wife (whom he made an executrix), and for the 
issue of such marriage : Held, that the marrj|ige which 
fiisued, together with the birth of a child, ooerated as 



a revocation of such will. Be Cadgwald^ 6 Week. 
Rep. 375. 

SUIT FOR RESTITUTION OF CONJUGAL 
RIGHTS.— iiiiiaitt/y of iin/«.— The wife libeUed for 
restitution of conjugal rights. The husband alleged 
the wife*s insanity and a morbid hatred towards him- 
self, which rendered cohabitation unsafe. The wife^s 
responsive allegation admitted having been, insane, 
but asserted her recovery, ahd denied the facts on 
which the husband relied to show continuance of 
insanity, and it ^as admitted to proof. Re Hayward^ 
81 Law Tim. Rep. 24. 

WI! Jj.-^Executian by mark^Wroag name written 
against the mark. — A will, purporting in the com- 
mencement and testimonium clause to be that of 
S. C, was executed by a mark, agunst which wu 
written the name S. B., and was handed by S. C, ss 
her will, to one of her executors, shortly Wore her 
death. B. had been the maiden name of S. C. : 
Held, that as there was sufficient evidence that the 
mark was that of S. C, the execution of the will by 
her was not vitiated by another name having been 
written against her mark. Re Clarke^ 27 L. i. Pr* 
& Mat 18. 

WILL.— -ComirotiU — Undue mfluence — Ineapaeitjf 
— Husband procuring will from wife, — ^Th^ l^dmission 
of a responsive allegation, pleading the personal 
testamentary history of the testatrix, and that the 
paper in question was procured by her husband at a 
tune when she was incapacitated by extreme illnen 
was opposed ; Held, that the earlier, part d the 
allegation, though in itself inadmisaible as not 
affecting the issue, yet, together with the averment 
of undue influence and incapacity, would be such 
ovidetice as a judge could not properly withdraw 
from the notice of the jury at a trial, sjid must be 
admitted accordingly- I/Uham v, Wootbert^ 30 Law 
Tim. Rep. 339. 

WILL. — Lunacy-— Testamemtarg incapacity — Ad-' 
ministration — Non-appearance on citation, — £. R. J. 
made a will whilst of unsound mind in frvour of 
some charitable institution. The only party in- 
terested to support it, being cited to propound it or 
show cause why it should not be -treated aa void, did not 
appear. On ^n affidavit of the medical attendant of 
the deceased, of his testamentary incapacity, ad- 
ministratiou was g^ranted to one of bis next of kin, 
as in an intestacy. Perry v. Dyke^ 80 Law Tim. 
Rep. 310, 

BAMKBUPTCT, 

ADJOURNMENT,— On account ofMtes9-Prae' 
tice — Allowance of costs. — Where adjournments from 
time to time are granted, on account of insolTent*s 
illness, the court will require him to give notice to 
)iis opposing creditors, before the adjournment diQr» 
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aa to whether he will be aUe to attend or not 
Where property is brought into oonrt by the inter- 
Tention of creditors^ the general rule ia to allow their 
eoata at the audit. Be DinudaU^ 80 Law Tim. 
Bep. 

ADJUDICATION. — Parinen — Adjudieatiattj 
against one tnember of a Jirm^-Pnper antrte, — ^By 
Met 97 of the Bankruptcy Act, 1849, a petition 
for abjudication against two or more persmis may be 
disroiaaed as to one or more of such persons without 
aliecting its validity as against the others. Mr.Com- 
missioner Holroyd has held that, in the case on adju- 
dication against one member of a firm consisting - 
of two parties and assignees chosen thereunder, a 
joint petition against the firm is preferable to a 
petition against the other partner separately. Cook 
T. Oriffrn^ 31 Law Tun. Rep. 26. 

APFEAL^—Wken peHtion too laie-- BtUef.-- 
yfhest an appeal 'by a bankrupt against the com- 
misBioner's r^bsal of his certificate was, through 
accident, not presented at the proper office until 
after the office was closed on the last day allowed 
for appeal, but was in the evening of the same day 
tendered to the officer at his private residence, the 
court permitted the petition of appeal to be entered 
as of that day. In re the HuU Bank^ 27 L. J. Bank 

ARRANGEMENTS.— ilccounts no</k^ tn time^ 
Propodton not reatonable — Adjourning into hourt, — 
By sect 214 of the Bankruptcy Consolidation Act, 
it is provided that *'*' the petitioning trader shall, ten 
days before the day appointed for private sittings 
of the court, file in court, and in such form as 
may be directed, a iuU account of his debts, and 
shdl therein set fi>rth such proposal as he is able 
to make for the fiiture payment or compromise 
of such debts or engagements, and shall ftumish the 
official assignee with a copy of such aceount*^ 
By section 223, if the '' petitioning trader shall 
not file his account in manner aforesaid within such 
extended time as may be allowed him by the court 
for such purpose, his petition stall be dismissed; 
aiid if at the first private sitting or any a^joumipent 
the proposal of the petitioner or some modification 
thereof be not assented to it shall be lawftd for 
the court to ac^judge such petitioner a bankrupt, 
and to adjourn all further proceedings in the matter 
into the public, court** llie filing of his accounts 
by an arranging debtor under the above 214th 
section is a condition precedent of which the court 
is bound to take cognisance, so that where the ac- 
counts were not filed in time, the time appointed 
for the first private sitting .may not be enlarged 
unless all the creditors consent Where the accounts 
^re not filed in tune, but the proposal filed with 
them is so preposterous that the court cannot 



entertain it, the comnussioner will at once acljoum 
the matter into the public court under sect. 223, 
instead of dischargmg 'the petition. Rt Inee, 81 
Law Tim. Rep. 16. 
ABBJiNGlL^LlSNTS.'-SolicitarappoinUd— Petition 

for arrangement — Bankruptcy — Conduct of proceed" 
ing». — ^The conduct of proceedings in bankruptcy* up 
to the choice of assignees, will be given to the 
solicitor for the opposing creditor in preference to 
the Bankmpt*s solicitor, who had acted as his solicitor 
under a petition for arrangement from which the 
bankruptcy proceeded, in accordance with the decision 
of the Lords Justices in Exp. Sayers, 26 L. J. N.S. 
24, Bank. Re Smith, 81 Law Tim. Rep. 15. 

BANKER AND CUSTOMER.— 5Aorl WKf— 
BUU treated as cash— Property in such bills on bank- 
ruptcy of hankers, — ^The assignees of bankrupt bankers 
cannot retain bills received ' firom a customer and 
entered (without his consent) as cash-; it would be 
different if they had been paid in precisely aa cash, 
and so constituted an immediate debt by the customer 
firom the bankers. Bankers received short bills from 
their customers, and credited them with the ambunt 
as cash, and dealt with the bills at their discretion. 
The bankers became bankrupt, at which time they 
held some of such bills which were not then due. 
The assignees refused to deliver up the bills to the 
depositing customer, but it was held by one of the 
commissioners that there being no evidence of a con- 
tract or arrangement between the bankers and cus- 
tomer, that the bills should be treated in all respects 
as cash, the fact of these bankrupts having credited 
the amount secured by the bills to the customer aa 
cash, did not render the biDs the absolute property 
of the bankers ; and the state of the aecgiunt at the 
time of the bankruptcy showing that the customer 
had a balance in his favour, the assigrtses must 
deliver up the Inlls. Upon appeal, the Lords Justices 
affirmed the decision. Exp. Barkworth, in re Ear" 
rison, 27 L. J. Bank. 6. 

CERTIFICATE. — .FVawfufeirf /V^srsuw.— By 
sec. 256 of the Bankruptcy Consolidation Act, clause 
4, if a bsnkmpt, within two months of the petition for 
adyudicattoD, firaudulently, and in contemplation of 
bankru]^cy, and not under pressure firom any of his 
creditors, with intent to diminish the sum to be divided 
among his creditors, or to give an undue preference to 
any of his creditors, have paid or satisfied any such 
creditor wholly or in part, or have made away with,. 
' mortgaged or charged any part of his property, his 
certificate is to be refused, or to be suspended, and 
further protection refiised. Where It bankrupt had 
committed the offence of fraudulent preference enu- 
merated in the above 4th clause of offences appended 
to sec. 256, one of the commissioners refused him 
any certificate ; but upon appeal, the Lords Justices 
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granted him a certificate of the second class, with a 
suspension of six months, and, with the consent of 
the assigness, granted protection in the meantime. 
Exp. King^ 27 L. J. Bank. 11. 

CERTIFICATE. — Re/uscl — Carrying on business 
at a loss. — Bankers who carried on business for many 
years at a loss, living on their customers* money, 
refused any certificate, but protection allowed, fol- 
lowing Exp. Rufibrd. Harrison v. Watson, 30 
Law Tim. Rep. 337. 

COMPOSITION. — With creditors after hank- 
ruptcij^ annulling adjudicationy 12 if 13 Vic, c. 106, 
9. 230.— The 12 & 13 Vic. c. 106, enacts, " that any 
bankrupt, at any time after he shall have passed his 
last examination, may call a meeting of his creditors 
(whereof, and of the purposes whereof, twenty-one 
days' notice shall be given in the London Gazette), 
and if the bankrupt or Ms friends shall make an offer 
of composition, and nine-tenths in number and value 
of the creditors assembled at such meeting shall 
agree to accept the same, another meeting, for the 
purpose of deciding upon such offer, shall be ap- 
pointed to be holden, whereof notice shall be given 
as aforesaid ; and if at such second meeting nine- 
tenths in number and value of the creditors then 
present shall also agree to accept such offer, the 
court shall and may, upon such acceptance being 
testified by them in writing, aiid upon payment of 
such sum as the coiurt shall direct, annul the adju- 
dication of bankruptcy, and supersede or dismiss 
the fiat or petition for adjudication, and every cre- 
ditor of such bankrupt shall be bound to accept such 
composition so agreed to." On the nearly similar 
provisions of the Irish Bankrupt and Insolvent Act, 
it has been held, that where a bankrupt enters into a 
composition with his creditors afler bankruptcy, pay- 
able by his own promissory notes, the necessary 
number of creditors assenting, and where the oflicial 
assignee has received a sum of money on foot of the 
bankrupt's estate, the court will direct the balance to 
be paid back to the bankrupt after deducting the 
costs of the bankruptcy and the assignee's coste, if 
any, and will annul the atyudication forthwith. Re 
Calasher, 31 Law Tim. Rep. 16. 

DISMISSAL OF FETJTION.'- Insolvent debtor 
--County court— Mandamus to hear petition— As to 
declining jurisdiction— As to power to adjourn the hear- 
ing sine die—1 {r 2 Vic. c. 110, ». 27.— Where it ap- 
pears that the petition to the Insolvent. Court is pre- 
sented in order to frustrate the control of the Com- 
missioner in Bankruptcy, that may afford a ground 
for dismissal of the petition in the Insolvent Court. 
Exp. Munro, 30 Law Tim. Rep. 301. 

FRAUDULENT I>EhT.— Obtaining goods in the 
ordinary course o/trade^ when in a state o/^barrass- 
ment — Becoming kssee when unable to pay the rent, — 



Though goods be purchased in the ordinary course 
of trade, yet, if the trade be' in a state of great em- 
barrassment at the time, it will be held to be a debt 
fraudulently contracted. If a party become lessee 
of premises, the rent of which he is unable to pay, 
although he makes no representation as to his cir- 
cumstances, and is asked no question by the land- 
lord, it will be held to be a debt fraudulently con- 
tracted. Re Drake, 30 Law Tun. Rep. 312. 

HEARING. —Extending time for service of creditors. 
— Where no use has been made of the order for 
hearing, the court will occasionally enlarge the same 
and extend the time for the service of notices upon 
creditors, but the insolvent must formally appear on 
the day originally advertised. Re Cole, 30 Law 
Tim. Rep. 336. 

HEARING. — Discharge by detaining creditor before 
the day of hearing. — Custody must be without any 
intermission during all the proceedings, otherwise 
the jurisdiction of the court is at an end. An in- 
solvent petitioner having been discharged by his 
detaining creditor the day before tHLt appointed for 
his hearing : Held, that, if he quits the prison, that 
amounts to an intermission of imprisonment within 
the 1 & 2 Vict. c. 410, s 38, and the jurisdiction of 
the court is at an end. Re Shallcross, 31 Law llm. 
Rep. 14. 

MEMBER OF PARLIAMRNT.— i>wfwte(/ ad- 
judication — Waiver of privilege by member of Partia- 
men — ss. 66 5* 77 of Consolidation Act. — ^A member 
of Parliament, being a trader, and having signed an 
admission of a debt claimed under a trader-debtor 
summons, has thereby waived his privilege granted 
to members of Parliament by sec. 77 of the Bank- 
rupt Act, 1849, and if he do not pay, secure, or com- 
pound for such debt within the seven days prescribed 
by sec. 81, he commits an act of bankruptcy upon 
which an abjudication may proceed. The staying of 
the advertisement of abjudication of bankruptcy, to 
enable the bankrupt to appeal, is in the discretion of 
the Commissioner, who will not order it to be stayed 
where there is no reason for thinking it would be 
otherwise than a waste of time. Exp. Townsend, 81 
Law Tim. Rep. 75. 

MIS-DESCRIPTION.— iVawe—iVbn idem sonant. 
— Held, that where there is the omission of a letter 
from an insolvent's name, when non idem sonans, he 
must amend and re-advertise. Re Hendrie, 31 Law 
Tim. Rep. 14. 

PROOF.— Fm« salai-y to clerks, ^x.—Sec. 168 of 
Consolidation Act — Clerk to be paid by commission, 
not within. — ^A clerk, who is to be paid by a commis- 
sion on the goods sold by him, and not at a fixed 
salary, is not a clerk within the i68tb sec. of the 
Bankruptcy Act, 1849. Simmons v. Ueidman, 90 
Law Tim. Rep. 311. 
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PROOF. — Contingent debt — Covenant to pay in 
case of isnie Umng at death ofA.^By 8. 177 of the 
Baokruptcy Consolidation Act, 1849, a debt con- 
tingent at the time of the bankraptcy, may be 
proved for the value thereof ascertained by the 
court, or if the value be not ascertained before the 
Contingency has happened, then, after the contin- 
gency has happened, the amount of the debt may be 
proved. A. covenantQi with the trustees under his 
marriage settlement, that in case there should be any 
issue of the marriage living at his death, he would 
give by will. £2000 upon trust for his widow and-, 
children. The wife was living at the time of A.'s 
bankruptcy, and of the proof tendered, but there 
was no issue of the marriage : Held, not proveable 
as a contingent debt under the above 177th section 
of the Bankruptcy Act, 1849. Knowles v. Smithy 
81 Law Tim Rep. 26. 

^ROOF. — Merger — Election — Joint and several 
debt — Merger of debt in judgment — Proof in bank- 
ruptcy, — A simple contract, or even a specialty debt, 
is merged in a judgment, and this is so as to joint 
debtors, where one only is sued and judgment 
obtained against them. The creditors of a partner- 
ship firm brought a separate action for the debt 
against one of the partners, and having obtained 
judgment, sued out execution. The sheriff seized 
the joint goods of the partners and sold them, but 
the day before the sale the sheriff received notice 
that the partners against whom the writ had been 
issued had become bankrupt. Afterwards the other 
partner became bankrupt, and the petitions were 
amalgamated: Held, that the creditor had elected 
to proceed against the separate estate of one of his 
debtors, and that the joint debt was merged in the 
separate judgment, at law and in equity, and could 
not be proved in bankruptcy against the joint estate. 
Biggins v. Tyler, 6 Week. Rep. 406 . 

PUBLIC COMPANY.— Ltm/ted UabUUy-^oint 
Stock Companies Act, 1856 — Contributory — Liability 
of holder of shares ^^fuUy paid-up"*"^ — Fraud — Directors 
duly to disclose improper proceedings. — ^A shareholder 
in a company registered as '* limited'* under 'the 
provisions of the Joint Stock Companies Act, 1856, 
who signs the company's deed for certain free shares 
*^ fully paid-up,'' but upon which nothing has been 
paid, is properly placed upon the list of contribptories 
in respect of those shares. A shareholder may not 
take advantage of a series of resolutions passed by 
the directors at a board meeting and which were 
clearly a fraud upon the company, but of which he 
had no knowledge until after he had executed the 
deed, for the purpose of relieving himself from 
liability as a contributory, imless upon his discover- 
ing the fraud he immediately takes measures to 
return his shares to the company. If a man 



purchase shares in a company and become a director, 
it is his bounden duty, so soon as he discovers any- 
thing wrong, to give notice of it to the shareholders. 
Re The London Unadulterated Food Company 
(Limited), 81 Law Tim. Rep. 15. 

.PUBLIC COMPANY.— Jbmr Stock Companies 
Act, 1856, section 80 — Petition for winding up — Exe- 
cution — Costs of — ^The Joint Stock Companies Act, 
1856, section 80, enacts, that, ** if any attachment, 
s^uestration, or execution is issued against any 
company, by virtue whereof the estate and effects of 
the company, or any of them, may be attached, se- 
questrated, or taken in execution, at any time within 
three months next before the filing or presentation 
of the petition for winding up Uie company, such 
attachment, sequestration, or taking in execution 
shall be void in favour of the .liquidators of the com- 
pany, as against the attaching, sequestrating, or exe- 
cution creditor, whether the same has been com- 
pletely executed or not, except that such creditor, 
shall, if the attachment, sequestration, or execution 
would have been valid but for this provision, be 
entitled to retain out of any money already realised, 
kis costs of suit and of the attachment, sequestration, 
or execution, or to proceed with the atjtacliment, &c. 
for the purpose of realising sucli costs ; but on satis- 
faction of such costs, or on tender of the amount 
thereof* by the liquidators to the creditor, it shall be 
lawful for the liquidators to recover from such cre- 
ditor, the property so attached, sequestrated, or 
taken in execution, and the proceeds of such property, 
or the residue thereoff as the case may be.'* A 
commissioner in bankruptcy has no jurisdiction under 
the above section of the Joint Stock Company*s Act, 
1856, to make an order for winding up a company, 
subject to payment of the costs of execution, and a 
Ji fa. issued by a judgment creditor against the 
goods of the company under which the sheriff had 
seized and sold, but had not paid c er the proceeds 
to the creditor prior to the appointment of a receiver. 
Exparte Vousley, 30 Law Tim. Rep. 827. 

REPUTED OWSE^LSHIP.— Assignment of debt 
by equitable deposit of power of attorney to receive — 
Notice of to debtor.—ln the following case the Com- 
missioner emphatically observed what we have before 
had occasion to remark — *^ All the cases upon reputed 
ownership are so contradictory, I will not decide the 
point except subject to appeal." A debt once due to 
a trader is in his reputed ownership so long as no 
notice is given to the debtor of any assignment of 
such debt by the trader. It will therefore pass to 
the assignees of such trader on his bankruptcy before 
any such notice. Poto v. Bryan, 31 Law Tim. 
Rep. 74. 

SECOND BANKRUPTCY.— £:»to/e not paying 
ffteen shillings in the pound thereunder — 6 Geo. 4, 
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e. 16, 9. 129 — Legacy coming into possession after" 
wards belongs to assignees under that bankruptcy, — 
The following case depends upon the provision as to 
second bankruptcy, &c., in the 6 Geo. 4, c. 16, 
8. 129, which does not appear in the Consolidation 
Act: — ^The testator bequeathed to A. for life, and 
iVom and after his decease as A. should by will 
appoint, and in default of appointment ^*to his 
personal representatiye," of whom one was B., who 
became bankrupt in 1830, and again in 1837. B. 
obtained his certificate under both bankruptcies, but 
his estate under the second bankruptcy did not pay 
fifteen shillings in the pound. A. died in 1844 
intestate, and without children. By the 6 Geo. 4, 
e. 16, s. 129, if the bankruptfs estate under his 
second bankruptcy be insufficient to pay fifteen 
shillings .in the pound plus the costs, ^^his future 
estate and effects shall vest in the assignees under 
that commission :'* Held, that the words " personal 
representative** meant the next of kin of A. living at 
his decease, of whom B. was one, and consequently 
that his share in the fVmd belonged, under the 
circumstances, to his assignees under his second 
bankruptcy. Gramer v. Large^ 31 Law Tim. Rep. 
74 

TRADER-DEBTOR SUMMONS.— -Dg«J of ar- 
rangement — Whether trader is bound to answer — 
Bondr-^Principles upon which ordered. — Where a deed 
of arrangement has been prepared, but not executed, 
by nx-sevenths of the creditors in number and value, 
aa required by sec. 224 of the Bankruptcy Act, 1849, 
until after a dissenting creditor had served parti- 
culars of demand upon his debtor, with a view to 
proceedings in bankruptcy, the trader must, upon a 
trader-debtor summons, say whether he admits or 
denies the debt, and the court, if necessary, will 
order a bond if it be shown that the debt is in 
jeopardy : Qnuare^ whether it would not make a dif- 
ference if the estate had been divested out of the 
bankrupt at the time of serving the particulars of 
demand. Exparte Waring^ re Trader-Debtor Sum^ 
WMHS, 31 Law Tim. Rep. 17. 

CRIMINAL LAW. 

HIGHWAY. — Justices^ jurisdiction of, on summons 
against parisk-^ jr 6 WiU, 4, c. 50, ss, 94, 95.— On 
the hearing of a summons, under the 5 & 6 Will. 4, 
c« 50, s. 94, against the surveyor of a parish re- 
specting the repaur of an alleged highway, if the 
obligation to repair is denied by the parish, the special 
sessions cannot inquire at all into the matter, but are 
bound, under section 95, to direct an indictment to 
be preferred against the inhabitants of the parish. 
Reg. V. Amouldy 27 L. J. M. C. 92. 

JUSTICES. — Appeal case — Amendment of case 
stated by justices under 20 Sf 21 Vic. c. 43.— The 



court will not before argument order a case stated 
by justices, under 20 & 21 Vic. c 43,. to be amended, 
even where defective on the face of it. Before 
argument the court will only interfere if the justices 
refuse to state a case. Christie v. Ooveruors of Ae 
Poor of St. Luke's, Chelsea, 6 Week. Rep. 261. 

POOR BATE.^RaUability ofpier[anU, p. 348] 
— Seashore — Evidence. — ^If the seashore between high 
and low water mark is alleged by a parish to be 
within it, they must give some evidence, as the usual 
perambulations, to show that it is within it; and 
therefore, where no evidence thereof is shown, the 
parish has no right to rate the part of the pier above 
the shore between high and low water mark. Beg, 
V. Musson^ 39 Law Tim. Rep. 272. 

POOR-RATE.^^«Mssiiiefi/ of Hthe rent-charge 
^^Deduction. — ^In estimating the rateable amount of 
a tithe commutation rent-charge, deductions ought 
to be made for expenses of collection and losses by 
non-payment, for property tax, for tentlis and ec- 
clesiastical dues, and generally for such rates and 
taxes as may be regarded as usual tenant*s rates and 
taxes within sec. 1 of the Parochial Assessment Act, 
6 & 7 Will. 4, c. 96. Deduction cannot be claimed 
for land tax, which is properly speaking a landlord's 
tax. GoodchUd v. Hawkins, 6 Week. Rep. 367. 

PUBLIC-HOUSE.— ITovrtf for general trading on 
Sunday aflemoon^d Geo. 4, c. 61 ; 18 & 19 Vict. c. 
118. — ^The hours of trading by keepers of public- 
houses are limited by the 18 k 19 Vict c. 118, and 
no trading (with the exception of refreshment to 
travellers) is to he carried on between the hours of 
three and five o'clock p.m. on Sundays ; this is the 
only restriction as to the afternoon ; the morning 
trading is limited by the hours of divine service. 
The provisions of 9 Geo. 4, c. 61, are repealed. Reg, 
T. Whiteley, 30 Law Tim. Rep. 323. 

SHIPPING.— -Cerfj^ate of Registry— Refusing to 
deliver up — Who entitled to the custody of—Merchani 
Shipping Act, 1854—20 ^ 21 Viet. c. 43.— By section 
50 of the Merchant Shipping Act, 1854, any person 
who has the possession of the oertiilcate of registry 
of a ship, is bound to deliver it up, on request, to 
any person who shftU be entitled to the custody 
thereof for the time being, under a penalty upon 
conviction before a justice of the peace, unless it be 
proved that there was reasonable ground fbr such 
refusal. The respondent was ship's ' husband and 
managing owner of, and was also the holder of the 
majority of shares in the ship of which the appellat.t 
was master and part owner. On the 29th of October, 
while the ship was in harbour, and before she had 
discharged, and while the appellant was still master, 
the respondent demanded the certificate of registry 
without giving any reason foi: doing .so, and without 
intimating his intention of appointing another master* 
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The appellant, having refused to deliver it up, wa8 
summoned before two justices and convicted under 
section 50 : Held, upon a case stated for the con- 
sideration of the court, that such conviction- was im- 
proper, as there was reasonable ground for refusing 
to deliver up the certificate. Arkle t. HenzeXL^ 27 
L. J. M. C. 110. 

SWEARING WITNESSES.— 5toftite—/urwrfic. 
Hon — Jwtieet of the peace empowered to empanel 
jury — Implied power to gwear wUnesiu — Waiver of 
irregularity — Construction of statute. — A statute 
authorising land to be taken compulsorily, directed 
justices of the peace to summon a jury who should 
determine, upon their oaths, the amount of the price 
to be paid for such land : Held (reversing the judg- 
ment of the Queen^s Bench of Lower Canada), that 
the power, to swear the jury necessarily implied a 
power to swear witnesses tendered by either party 
for examination before such jury: Held, fVirther^ 
the justices having declined to swear witnesses on 
the ground of having no power to do so, that one of 
the parties, who submitted to this as a legal decision, 
and went on with the proceeding, did not thereby 
waive his right afterwards, on appeal, to contend that 
the justices ought to have sworn the witnesses : Held, 
further, that the refusal to swear witnesses was a 
fundamental error, and vitiated the entire proceedings 
before the justices. Beaudry v. Mayor of Montreal^ 
81 Law Tim. Rep. 18. 

TURNPIKE -TOLL.— PWoate roads— Using so as 
to avoid totf.— The 8 Geo. 4, c. 126, s. 41, enacts, that 
if any person shall, with any horse, &c., go off or 
pass firom any turnpike-road through or over any 
land or ground near or adjoining thereto (not being 
a public highway, and such person not being the. 
owner or occupier, &c.), with intent to evade the 
payment of any tolls granted by any Act of Parlia- 
ment or, &c., such person shall for every such 
offence forfeit and pay any sum not exceeding £b. 
The 8 Geo. 4, e. 126, s. 82, and 4 & 5 Yic. e. 88, s. 1, 
enact, that *^ no toll shall be demanded in respect of 
any horse, &c., which shall only cross any turnpike- 
road or shall not pass above 100 yards thereon." A 
person without being entitled to use a private road 
availed higiself of it after using a turnpike-road for 
the space of eighty-four yards only, so as to get out 
into other roads on his way to and from his dwelling- 
house, and thereby avoided the payment of the toll 
which he must have incurred if he had continued 
his journey without going over the private road : 
Held, that by so doing he was not evading the toll 
within the meaning of 3 Geo. 4, c 126, s. 41. The 
100 yards mentioned in 8 Greo. 4^ e. 126, s. 82, means 
100 yards on the same journey, and cannot be made 
up by coupling two or more journeys together. 
Veitch V. The Trustees of the Exeter Turnpikes^ 27 
L. J. M. C. 116 ; 30 Law Tim. Rep. 816. 



MOOT POINTS. 



No. 85. — Bailed ArticUd destroyed by Fire. 

A. is possessed of a steam threshing machine. 
He lets it to B. for a certain time at a fixed price 
per day, including the attendance of A.*s man to 
superintend its working. After the time had 
expired^ B. requests A. to allow the machine to 
remain on his premises for a short time longer, 
until the remainder of his com be threshed, although 
he did not require its immediate use. ' This A. 
consented to do; but before the machine was again 
worked a fire took place on the premises of B., and 
totally destroyed A.'s machine. The fire, it seems, 
occurred through the carelessness of one of B.*s 
men, who lighted his pipe in the bam and threw the 
ignited match amongst the straw. 

Under these circumstances, who must bear the 
loss occasioned by the destruction of the machine? 

W. M. S. 

No. 86. — Innkeeper — Cow — Charges. 

A cow (in consequence of a dispute as to the sale 
thereof, and the owner leaving it in the market) 
stroUs into the yard of an innkeeper ; a fortnight 
elapse*, the innkeeper providing for the cow in the 
meantime. Buyer and seller know that the cow is at 
the innkeeper*s, but neither of them will own it. What 
is the duty of the .innkeeper under the circum- 
stances? and how is he to proceed to recover his 
charges. T. F. P. 

No. 37. — Power of AppoitUment of New Trustees. 

B., by his will, devised all his property to ftwe 
trustees, their heirs, executors, administrators, and 
assigns, upon trust for sale. In his said will were 
contained the following provisoes: ^* Provided also, 
that when two vacancies shall occur in the trusteeship 
of my will, by reason of any two of my said tmstees 
dying, the trustees or trustee for the time being, 
whether intending to continue in the tmst or not, 
shall have power to nominate a new trustee or two 
new trasteeSf and thereupon my tmst property shall 
be vested in and the powers and directions hereby 
given to my trustees be exerdseaUe by the old 
jointly with the new trustees or trustee, or by the 
new trustees solely as the ease may require. 
Provided nevertheless, that the original number 
of trustees shall not, by the execution of the pre- 
ceding power, be increased nor diminished below 
three, but each new trustee be nominated to fill the 
place of an old trustee.'* A portion of the property 
thus devised has recently been sold, and I should be 
glad if some of your correspondents would inform 
me whether, in their opinion (two of the five ap- 
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pointed trustees being dead), the purchaser can 
compel the survivors to appoint two new trustees in 
the place of the two deceased, or whether they 
consider the words ** shall have power,^* contained in 
the first before mentioDed proviso, explained as it is 
hj the second, reduce it to an appointment to be 
executed or not^ as the three survivors may think 
fit. M. 

No. 38. — Devise — Lapse, 

T. S., by his will, executed in 1839, devised to his 
wife for life, ten acres of land, remainder to his 
son R. in iee ; subject to the payment of £50 to his 
daughter C, and £50 each to his sons W. and J., 
with the proviso, that if either of his said children, 
C, W., and J., should die before the said sum of £50 
became due and payable to any of them as aforesaid, 
then it was his will, that the portion of the child, or 
children, so dying, should descend to, and be equally 
divided between, the survitor or survivors of them. 
C. died in the lifetime of testator without issue. 
The mooter is of opinion that the legacy to her 
lapsed (Brett v. Regden,Plowd. 840 ; 1 Steph. Com. 
559, 1st edit.), and that having never vested, the 
clause of survivorship as to that legacy, is imperative. 

Does R., the devisee, take the land free of the 
legacy given to jO. ; if not, mlist he pay such legacy 
to W. and J. the survivors, of is the residilary 
legatee entitled to it? J. W., Jun. 

No. 39. — Administration Bond — Witness, 

Is ft ^* commissioner to administer oaths in Chan- 
cery in England*' the proper party to attest the 
execution of an administration bond in the principal 
registry under the provisions of the Probate Act 
(20 & 21 Vic. c. 77) ? The form of attestation in 
the rules of practice is ^* signed, &c., in the presence 
of R. L. registrar, or C. P. a clerk. &c. 

In the district registry it seems clear that it is 
not indispensable for the bond to be witnessed by 
the registrar or clerk, the form being as follows : 
** Signed, &c., in the presence of K. L., commissioner^ 
M. N., District registrar, or C. P., a clerk, &c." 
It would thus appear that if a commissioner can 
attest district bonds, h fortiori^ he may those in 
principal registry also, as the act could scarcely 
hitend that the party should personally attend the 
registrar or his clerk. 

Section 45 provides that "commissioners foi* 
taking oaths in the High Court of Chancery shall be 
commissioners for taking oaths in the Court of 
Probate." Themis. 

No. 40. — Married Women — Reversionary Interest in 
Proceeds of Real Estate after Sale. 

A testator, by his will made in 1849, after direct- 



ing payment of his debts, gave and bequeathed to 
trustees his real and personal estate upon trust to 
pay the income thereof unto his wife (who is still 
living) for life, and, after her death, upon trust to 
sell and to divide the proceeds <$f-«ich sale between 
testato^*s children in certain proportions. 

Shortly after testator*s death, his debts were found 
to be so considerable as to render a sale of a portion 
of his real property necessary; and, by consent of 
all parties interested, the whole of his real property 
was sold, and after payment of his debts, the surplus 
was invested by the trustees and the interest thereof * 
has since been paid to the testator^s widow. One of 
testator's children is a married woman. 

Qucere, What is the nature of her present interest 
under the will: has the sale converted it into a 
reversionary interest or personalty, or would the 
fact of the period named in the will for such sale * 
not having yet arrived operate so as to impress the 
fund with its original character of realty so as to 
render the married woman capable of disposing 
thereof by deed acknowledged in the usual way ? 

I am of opinion that the sale, with the consent of 
all parties interested, has entirely changed the 
character, and that the married woman's present 
interest is a reversionary interest in personalty, 
and therefore not capable of alienation. B. 

No. 41. — Settlement — Trusten — Survivor. 

A settlement of real estate authorises a sale by 
the three trustees or the survivors or survivor of 
them ; the receipt clause speaks of the three trustees 
and the survivor only, omitting ** survivors." Can 
two surviving trustees give a good receipt for the 
purchase money? It is submitted not, as the 
creator of the trust must be considered as having 
directed that the money shall be paid only to the 
three or the one of them proving to be the survivor, 
though there is little doubt that the word *^ survivors*' 
was accidentally omitted. I am told there is an 
express decision, but I have not been able to find it 

T. E. D. 

No. 42. — Potoer to Sell in Mortgage* 

A mortgage deed gave the mortgagee, " his heirs 
or assigns" a power of sale ; the money was not 
the mortgagee's, bpt belonged to B. The mortgagee 
executed a declaration of trust in fiivour of B. in the 
usual form. B. died intestate, and C. became his 
administrator. He subsequently sold the mortgaged 
premises under the power, and, without the mort- 
gagor joining, he and the mortgagee purported to 
convey the premises to the purchaser. The recital 
of the contract for sale is framed as though C. was 
the person entitled to execute the power of sale, and 
C. alone signs the receipt for the purchase money. 
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It is now contended that the power w^s not well 
executed, or at least that the receipt was not given 
hy the proper person, as the mortgagee should have 
signed it. On the other hand, it is contended that 
as C. and the mortgagee joined in the conveyance, 
there mast have been a sufficient execution of the 
power, and that C. being the representative of the 
party beneficially interested, was the proper person 
to sign the receipt, and that it would have been 
wrong if the mortgagee alone had signed it. The 
objection is taken by a purchaser from the above 
purchaser; if the objection is considered valid in 
appearance cannot it be got over in some way? 

W. S. 

No. 43. — Contract for SaU-^Mines, 

A. contracted to purchase a piece of land, which 
he knew had been allotted to the vendor under an 
Inclosure Act. In the Inclosure Act is a clause 
expressly reserving to the lord his right to the 
mines and minerals under the land in question. 
The purchaser had no knowledge of this claUse, and 
thought he was to have the mines and minerals. 
Can the vendor force the purchaser to take the land 
without the mines and minerals, and without making 
any compensation in respect thereof? W. S. 

No. 44. — Post-nuptial Settlement — Wi/e^t Choses 

in Action, 

A post-nuptial settlement was made of the wife*s 
reversionary choses in action solely ; the limitations 
being to the wife for her life to her separate use, 
remainder to the surviving husband for life, remainder 
to the children of the marriage, remainder, in 
defaiilt of children, to the wife, her executors, &c., 
absolutely. Shortly after the execution of the set- 
tlement the husband died, and immediately thereafter 
the wife required the trustees to re-assign the 
property, contending that as it was reversionary 
even at that time, she was not bound by the settle- 
ment No children of the marriage have been bom, 
but it is believed the wife is enceinte. The trustees 
suggest that they cannot be required to re-assign 
without a suit in equity, and that the doctrine of 
Bill V. Cureton (2 Myl. & K.) may be con- 
sidered to apply to the settlement in question. * No 
doubt the general rule is laid down in the text-books 
that the wife surviving is not bound by the settle- 
ment, but it is considered that the proposition should 
be modified by reference to the case of Bill y. 
Cureton. The opinion of your readers, with, refer- 
ences to any decisions in point, will obUge. 

T. E. D. 



ANS^VERS TO MOOT POINTS. 



No. 7Q, —Railway—Riding in Wrong Clas^ Con- 
viction (ante,, p. xxxiv). 

I must on this point express an opinion differing 
from that of the mooter. 

The principal question to be considered is, Is the 
by-law of the company, subjecting any person found 
travelling in a first-class carriage with a second-class 
ticket to a penalty besides the payment of the dif- 
ference of fare, legal ? The Railway Chiuses Con- 
solidation Act, 1845 (8 & 9 Vic. c. 20), s. 109, gives 
power to companies to make by-laws, provided they 
" be not repugnant to the laws of that part of the 
United Kiitgdom where the same arc to have 
effect;'* ai I enacts, that any person offending 
against any 'such by-laws shall forfeit any sum not 
exceeding £ 3, to be imposed by the company in such 
by-laws as a penalty for any such offence. I cannot 
see any illegality in such a by-law as that above- 
mentioned ; and, therefore, due publication of it 
havin g been made, ashy the 110th sec. is required, 
it will be binding on all parties, and the penalty may 
be enforced against them. It may be said to be ob- 
jectionable as an unreasonable by-law, which might 
operate as a hardship on some persons, as would 
appear to be the opinion of the mooter with regard 
to A. ; but in this I can hardly concur. The by-law 
was made to prevent persons defrauding the com- 
pany by travelling in first-class carriages with second- 
class tickets, and due notice thereof was given, which 
is a sufficient publication, and binds everyone. A. 
takes a second-class ticket, and, in direct opposition 
to the notice, travels in a first-class carriage ; but 
upon being discovered, he tenders the difference of 
the fiires, and on this ground it is said that there is 
prifna facie evidence of a non-fraudulent intention. 
I do not at all think so ; for it is the greatest pro- 
bability that a person, who was so travelling with a 
fraudulent intention, would, in order to escape from 
the penalty, offer to pay the difference of fere upon 
discovery, since there would be no other way of es- 
caping; and^if A. were to be not liable to the 
penalty, the fraudulent person would not be liable, 
and the by-law would have no effect as a prevention 
of fraud, as was intended by its makers. Besides, it 
cannot but be presumed that A. had due notice, and, 
in acting contrary to such notice, he can only blame 
himself for incurring the liability to the penalty. 
As to his having got into the first-class carriage by 
accident, I can hardly suppose that a person does not 
know the difference between a first-class and a se- 
cond. But, in case he was ignorant of his being in a 
wrong class, or in case he was shown by a porter 
into a first-class carriage, having asked to be shown into 
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a second, or having asked for a first-class ticket being 
given a second-class ticket, and there being proof of. 
these, or any other circumstances of a like nature 
tending to show that there was really no fraudulent 
intent, the magistrates ought to take them into con* 
sideratiou, as grounds for miti{^tion of the penalty, 
or dismissal of the case. There does not appear in 
the moot point to be any such ground ; therefore, I 
think, since the by-law is legal, and also reason- 
able, that the conviction was good. V. 



No. SL-^Mortgoffe — Priority — Notice (ante^ p. xl.). 

The question raised by the mooter in this point* 
is one which, I think, is clearly, set at rest by the 
case of Jones v. Jones (7 Law J. 164, N. S. Ch.) ; 
in which it was decided that a second mortgagee 
who gives no notice of his incumbrance to the first 
mortgagee, shall not be postponed so as to give 
priority to a third mortgagee, who gave notice of his 
security to the first mortgagee. Shadwell, V. C, 
in this case, said: '^ At law, the rule clearly is that 
different conveyances of the same tenement take 
effect according to their priority in time. Equity 
follows the law, and where the legal estate is out- 
standing, conveyances of the equitable estate are 
construed and treated in a court of equity, in the 
same manner as conveyances of the legal estate are 
construed and treated at law; and he who is prior 
in time must be prior in equity.** He then remarked, 
upon the notice given by the third incumbrancer to 
the first mortgagee, that " According to what the 
Lord Chancellor decided in Peacock v. Burt (Coote 
Mortg. 693 ; 4 L. J. 83, N. S. Ch. ; 3 Sug. Vend. 
& Pur. 420, 10th edit), such notice is of no value. 
Jones, the first incumbrancer on the equity of re- 
demption, took his title by conveyance, and notice 
on possession was not necessary to complete his title. 
Harries (the second incilmbrancer of the equity of 
redemption) took his title by a subsequent convey- 
ance, and merely {^ve a notice, which did not and 
could not afiect Jones.*' 

Wherefore G. H. will retam his priority to I. K., 
not being affected by the notice of L IC. to the first 
incumbrancer. V. 



PAYMENT OF THE TRAVELLING EX- 
PENSES OF VOTERS AT ELECTIONS. 

Cooper V. Slade. 
The House of Lords have now delivered judgment 
in the notable case of Cooper v. Siade (3 L. C. 47). 
It was a writ of error fjrom the judgment of the 
Court of Exchequer Chamber, and raised the im- 
portant question on wliich parliamentary election 
committees have given such varying decisions— via., 
whether the payment of the travelling expenses of 
a voter by the candidate does not render him liable 



to'penalties under the Corrupt Practices Prevention 
Act of 1854. The present plaintiff in error had 
sued the defendant in error, Mr. F. W. Slade, Q.C., 
one of the candidates for the borough of Cambridge, 
in August, 1864, for penalties under the statute in 
question. The inaterial eounts in the declaration 
were the first, seventh, and eighth. The first count 
set forth that on the 11th of August, 1854, a writ 
issued, directed to the Mayor of Cambridge, fbr the 
election of two burgesses to serve in Parliament, and 
that befbre the commencement of the said action the 
election of the said burgesses had be^ duly made 
and declared. The 7th count alleged that the defen- 
dant, after the passing of the act, promised money to 
or for one Ridiard Carter, who was a voter within 
the meaning of the statute, in order to indiice him 
to vote at the election, eontnuy to the form of the 
statute, whereby the person so oflending became liaUe 
to forfeit ^100, and an action had aoemed to 
the plaintiff to demand and have the same from 
the defendant The 8tl| count charged that the 
defendant, after the passing of the act, coriiqrtly 
gave money to or for Richard Carter, on aeoount of 
his having voted at the election, contrary to the fbnn 
of the statute, whereby he had forfeited a further sum 
of £100, and an action to recover the same had also 
accrued to the plaintiff. The defendant pleaded rimply 
(^ never indebted.** The action was tried at the sum- 
mer assizes of 1855, at Cambridge, before Lord 
Wensleydale, then Baron Parke. Proof of the issue 
of the writ mentioned in the declaration to the Mayor 
of Cambridge having been given, it was proved tiiat 
Carter was a voter for that borough, and that on the 
day before the election, while he was in Huntingdon, 
he received the following letter firom the committee 
conducting the election of Viscount. Maidstone and 
Mr. Frederick Wm. Skde .'— 



«»i 



Cambridge Borough Election, Committee-room, 
Lion Hotel, August 12, 1854. 
^* Sir, — The msyjar having appointed Wednesday 
next for the nomination, and Thursday for the 
polling, you are earnestly requested to return to 
Cambridge and record your vote in favour of Lord 
Maidstone add F. W. Slade, Esq., Q.C.— Tours 
truly, Charlbb Balls, Chairman. 

«* Your railway expenses will be paid. 
"Mr. R. Carter." 

The whole of this letter, with the exception of " Mr. 
R. Carter,** and the words " your railway expenses 
will be .pilid,** was printed. Carter, who returned 
to Cambridge and votM in fikvor of Lord Maidstone 
and Mr. Slade^ was subsequently paid by the agents 
of the latter 8s. for thivelling expenses.- Evidence 
was also given that Mr. Slade, having been asked 
whether it would be legal to get up the outvoters 
and pay their travelling expenses, had sent for a 
law book and read the opinion of Chief Jntticet 
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Tindal, where he said, ** I think the expenses are 
legal, and that nothing beyond l^al expenses are 
to be paid.'* Counsel for the defendant Called no 
witnesses in his behalf, but contended .that the 
eyidence adduced by the plaintiff was not sufficient 
to entitle him to a verdict on the 7th and 8th counts, 
tpd ought not to.be left to the jury. The learned 
judge held that the evidence was sufficient, and 
directed the jury to find for the plaintiff on the 
7fh count if they believed that the defendant, or 
any person acting on his behalf, promised money 
to Carter, though the sum was no more than 
Carter's fair and reasonable travelling expenses 
from Huntingdon to Cambridge; and also to find 
for the plaintiff on the 8th count, if the defendant 
or any person authorised by him paid the money to 
Carter, although he was not aware that he was 
thereby committing an offence. The learned 
counsel for the defendant excepted to this ruling, 
and the jury found a verdict for the plaintiff for 
£100 on the 7th and £100 on the 8th counts. The 
case was taken on the bill of exceptions before the 
Court of Queen's Bench, which held that the 
ruling of the learned judoe in the court below was 
light, and on this judgihent a writ of error was 
sued out; and in February, 1856, the Court of 
Exchequer Chamber, after argument, reversed the 
judgment of the Court of Queen's Benoh and 
awiurded a venire de novo. The present plaintiff in 
error then brought the case before the House of 
Lords, where it was argued in July last. On behalf 
of the plaintiff in error it was contended that' the 
promise to a voter of hb travelling expenses with 
the view of inducing him to vote for a particular 
candidate at an election for a member of Parliament, 
was' illegal within the meaning of the 28th section 
of the Corrupt Practices Ptavention Act of .1854,' 
and that the payment to a voter of such expenses 
on account of his having voted for a particular 
candidate at such election was a corrupt and illegal 
payment within the meaning of the same statute, 
whatever might be the belief of the party so paying 
as to the legality or illegality of the payment. The 
arguments having concluded, their lordships left the 
following questions to the learned judges: — ^Ist 
Whether there was any evidence to go to the jury 
that the defendant had been guilty of bribery ; 2nd 
Whether there was any evidence to go to the jury 
that the letter in question was written and sent to 
Carter by the authority and with the knowledge 
of the defendant in error ; drd Whether there was 
any evidence to go the jury that the defendant had 
corruptly pidd money to Carter for his vote. The 
learned judges having takeii time to consider, 
delivered their opinion on the 15th of last month. 
Barons Channell and Watson, and Justices Willes, 



Wightman, and Williams answered all the questions 
in the affirmative ; Baron Bramwell answered them 
aU in the negative. Mr. Justice Coleridge replied 
to the first and second questions in the negative, 
and with regard to the third, that the defendant in 
error had paid the money to Carter illegally, but 
not corruptly. 

Lord Cranworth afterwards delivered judgment 
He said this case of ^* Cooper v. Slade " came before 
their lordships on a writ of 6rror from a judgment 
of the Court of Exchequer Chamber, under the act 
17th & 18th Victoria, c. 102, for the better pre- 
vention of corrupt practices at elections* The 81st 
section enacted^that the candidate should appoint 
an election agent ; and under the 15th section, the 
returning officer was to appoint in election auditor, 
who was to audit all the expenses. It had been 
proved at the trial, that all this had been done in 
conformity with the provisions of tbe-act. The first 
question which their lordships had to consider 
was, whether the payment of 8s. as travelling ex- 
fienses to a voter-^if such pajrment were made by 
the authority of the candidate — was bribery within 
the meaning of the act. If that question were 
decided in the affirmative, it would be necessary to 
prove that the payment had been made by 'the 
authority of the candidate. On the first question^ 
though it had given rise to much discussion, he had 
never entertained the slightest doubtf that giving 
money to a voter that he may vote for a particular 
candidate, was giving money within the meaning of 
the section, which said : — ^^Any person who directly 
or indirectly, shall give any money to any voter to 
induce him to vote, shall be guilty of bribery.** 
Surely, therefore, if a candidate said to a voter, ** If 
you will come to Cambridge and vote for me, I will 
give you whatever money you have to pay to in- 
demnify you," that was giving the voter money 4o 
induce iiim to vote. Their lordships might in their 
legislative capacity consider it right to alter this 
portion of the act, and say, that money given to pay 
the mere travelling expenses of an outvoter^ was not 
within the meaning of the word ** bribery ;" but 
they had now to deeide the question in their judicial 
o^ncityf and for fan own part, he thought they 
could entertain no doubt that such payment was 
bribery, within the meaning. Thsl being so, the 
only question which remained, was, whether there 
was evidence^ that the money so given, was givcH 
by the authority of the candidates, Lord Maidstone 
and Mr. Slade. It had been proved in evidence^ 
that during a discussion which had arisen, whether 
the payment to an outvoter, of his travelling ex- 
penses was lawftil or not, Mr. SUde had said, foi 
the guidance of his agents, that it was lawful 
Surely, when the agent wrote to the outvoter 



896 



THE LAW CHliONICLE. 



[May 1, 1868. 



** Your railway expenses will be paid," the irresiet- 
able inference was, that the payment was promised 
nnder the authority of the candidate. He confessed 
these two points appeared to him to be perfectly 
clear, and the only error he saw in the case was this 
•^he did not think the evidence warranted a finding 
against the defendant on both counts. Though the 
payment of the outvoter's expenses from Huntingdon 
to Cambridge, was corrupt — ^the sense in which he 
used the word ^^ corrupt," was, that the payment 
was in violation of the statute — ^he thought it clear 
that the legislature never meant that two penalties 
should be recoverable, one for the promising of the 
money, and one for the payment of it. The question, 
then, under those circumstances, was what course 
ought to be pursued ? He had at one time though 
that there should be a venire de novo, but on con- 
sideration, he did not think that should be done, for 
the objection taken, was not pointed to that part of 
the case. In appeared tl^t an arrangement had 
bf en made, and that the plaintiff in the court below, 
was willing to forego one of the penalties, and to 
enter a nolle prosequi on one count. It appeared 
to him, that the judgment of the court below, 
awarding a venire de novo was wrong, and he would 
recommend to their lordships, that the judgment 
should be entered for the plaintifl, but with his con- 
sent, on one count only. 

Lord Wensleydale said that, with respect to the 
first proposition, the Court of Exchequer had been 
unanimously of opinion, that money given to a voter 
for travelling expenses, with the implied condition 
that he was to vote for a particular candidate, was a 
payment in violation of the act of Parliament. 
Tddng the letter written to the voter Carter, there 
could be no doubt that his railway expenses were to 
be paid if he did what was required of him — ^that 
was, to come to Cambridge, and record his vote for 
Lord Maidstone and Mr. Slade. On that part of 
the case, there had been no doubt in the minds of 
the learned judges who had advised their lordships. 
Then came the more important question, whether 
this payment could be traced to Mr. Slade or his 
agent. It was a clear proposition of law, that if a 
man employed an agent for a perfectly legal pur- 
pose, and the agent did an illegal act, it did not bind 
the principal, unless the principal had given the agent 
authority to do all that he could, legal or illegal, for 
his client, in which case the principal must be bound 
by the illegal acts of his agent. Two of the learned 
judgea (Baron Bramwell and Mr. Justice Wightman) 
who had given their opinions considered there was 
not evidence to prove that the letter to Carter had 
been written by the authority of Mr. Slade ; but the 
jury, who had seen the witnesses, and were, there- 
fore, more competent to form an opinion, had come 



to a different conclusion. He thought the jury wer® 
perfectly right in coming to that conclusion. It 
mattered not whether Mr. Slade supposed that he 
was acting perfectly right. He supposed that Mr. 
Slade, acting on the decision of Lord Chief Justice 
Tindal, thought it was perfectly &ir to offer the 
out-voter the payment of his expenses to the poll. 
He confessed he was not perfectly satisfied that such 
a payment was corrupt within the meaning of the 
statute ; but as this part of the case was abandoned, 
he concurred with ^e noble and learned lord (Lord 
Cranworth) that the judgment of the court below 
should be reversed. 



PUBLIC HEALTH ACT. 



A bill has been introduced in the Commons to 
amend the Public Health Act, 1848, which will in- 
troduce a considerable change, and is consequent 
upon the Board of Health Act expiring in September 
next, and with it, a number of local boards depen- 
dent upon it. The proposed measure, it was said, 
was not a continuance bill, but one of a permanent 
character. The general principle of the bill was 
this — to decentralise the whole system ; to allow the 
General Board of Health Act to expire next Septem- 
ber ; to permit all towns that wished to have local 
powers of administration, to establish local boards 
themselves by the resolutions of meetings of house- 
holders and ratepayers — two-thirds of whom to be 
consenting parties to the same ; or where places were 
represented by councillors or commissionei:?, such 
representatives to be empowered to decide on the 
question, due care being taken that proper notice 
should be given to all persons interested in the mat- 
ter. Provision was also made for an appeal against 
the establishment of such local board, if not informed 
by notice of the intention to establish the same. In 
regard to such local boards brought into existence, 
it was proposed, that the amplest powers of self- 
administration should be given, and that no longer 
should they be required to refer to the board of 
London, or to appeal to it upon current matters of 
self-administration. The power of appeal should, 
however, be given to individuals who considered 
themselves aggrieved, to the Secretary of State for 
the Home Department. The several bodies should 
be subject to annual elections. The general functions 
of a medical character, it was proposed to deal with 
by a separate bill. This arrangement would greatly, 
simplify the present measure. It was not proposed 
to repeal the existing law, but to embody the present 
measure with it, and thus to form a complete act for 
the management and improvement of towns in gen- 
eral. 
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MB. JUSTICE MAULE. 



Having in voL 2, p. 09, shortly noticed the death 
of Mr. Justice Maiile, we avail oursdvea of an 
extract from the last numher of the Law Magazine^ 
which contains a full and interesting sketch of that 
learned^ though eccentric, judge. 

Sir W. H. Maule was the son of a medical man at 
Edmonton. He went, in due course, to Cambridge, 
became senior wrangler:-^aci^ prittceps — for the 
marks showed Maule 1600, while the second was 
900 only. He became fellow of Trinity, and among 
his pupils at the time were Sir Edward Ryan (the 
Late Chief Justice of Bengal) and Mr. Justice 
Cresswell. Mr. Babbage, one of his oldest and 
firmest friends, affirms that Mr. Justice Maule was 
one of the most acute and profound mathematicians 
of the day, and had he not turned to the law, must 
have achieved the highest honour as a scientific man : 
**He would have been the first mathematician in 
Europe." His progress in his professivi was not so 
rapid as might have been hoped for by a man of his 
powers, with the prestige of his university career 
to start him ; and this is the more remarkable, as he 
possessed in ani eminent degree not a few both of the 
higher and the lower qualities of a great Nisi Prius 
leader, and can hardly be said to have been ob- 
viously deficient in any of them. His presence and 
stature, without being remarkable, were sufficient ; 
his features bold and well-formed ; his countenance 
striking and expressive ; his voice clear, well-toned, 
and powerful ; his air and manner, for the purposes 
of satirical and humorous expression, perfect, and 
by no means inadequate, when he exerted himself, 
to grave and serious emotion;. he possessed ample 
commiuid of language, with that rare gift of felicitous 
expression in homely terms ; unrivalled powers of 
ridicule,' sarcasm, and retort ; presence of mind ; 
fertility, and readiness of resource ; energy and re- 
solution ; yet with all this it was only by slow steps 
that he found general recognition among that branch 
of the profession with which the selection of counsel 
lies ; indeed, we doubt whether at his period of greatest 
success he ever had, either on his circuit or elsewhere, 
that run of Nisi Prius business which has been eiyoyed 
by many men not only of le^s real power, but in no 
equal degree possessed of obviously striking qualities. 
This was, no doubt, like most of the phenomena of 
our lives, the simple result of a complicated variety 
of canses, some of which it would not be difficult to 
those who knew him to trace out. The chief of 
them prob^ibly may be characterised as a virtue 
bitched on to a defect His dislike of all pretence, 
of anything that might be classed under the com- 
prehensive name of humbug, wa^ intense, still more 



so his abhorrence of anything at all verging upon 
sycophancy in conduct ; excellent qualities in them* 
selves, but which, when brought into action in com** 
bination with a certain waywardness of character 
from which he cannot be pronounced fkee, had in 
him the unfortunate result of hb wilfully throwing 
away the fiurest opportunities of putting himself 
forMrard ; of his avoiding or even repulsing acquaint- 
ances which might essentially have served him, and 
which he had the most legitimate opportunities of 
cultivating, which in fact offered themselves to him 
without any cultivation whatever ; of bis gaming a 
character for eccentricity not perhaps altogether un- 
deserved, but very much beyond what he really 
deserved ; and finally, of a demeanor in his inter- 
course with actual or possible clients so little con- 
ciliatory, that, unless he has been much belied, it 
not seldom fell as far short of fiur average civility, as 
that which scandalised him did of decent self-respeet. 
In fact, with reference to thb last drawback on his 
progress, we have heard it reported that when Mr. 
Knight was about to drop the Brecon Circuit, he 
observed, in recommending some junior friend to 
join it, that Maule was the only man on it fit for 
much, and he might always be beard blowing up 
his fkttomey. Add to this, that, so far as success on 
circuit was concerned, his mode of address was not 
probably altogether of the kind best suited to the 
common run of country juries. He had neither that 
congenial stupidity which enables men not otherwise 
remarkable to appeal successfully to the stupid, nor 
that peculiar form of talent by which some men, any- 
thing but stupid themselves, can condescend to and 
play upon the stupidity of others. His trun of 
thought was too strictly logical to be readily followed 
by those who were not themselves logical, and his 
irony wa^not unfrequently perhaps taken for earnest 
by the matter-of-fact clowns.' Ibatthis last some- 
times happen when he was upon the bench, we shall 
hereafter have occasion to mention. Nevertheless, 
with all drawbacks, he was unquestionably an 
advocate of the first order, espspially in a .certain 
class of cases; for, beyond a doubt, he was n^ore 
congenially employed in throwing cold water on the 
pathos of his friend and rival, Serjeant Talford, than 
in appealing himself to the sentimental emotions. 
We remember to have heard of a match (so to say) 
played out between those two masters of the game, 
in which court, jury, and spectators, after being 
moved almost, if not quite, to tears (for the judge 
was one by no means incapable of a fit of the lacK- 
rymose, the late Mr. Justice J. A. Park), on behalf 
of the plaintiff, were afterwards convulsed with 
laughter by the speech for the defendant : to the 
best of our recollection Democritns carried the day. 
. Elected member of Parliament, he- yet- had bat 
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little time for parliamentary success, for in 1839 he 
was promoted to the Bench, first to the Court of 
Exchequer, and then to the Pleas. In general, his 
most striking characteristic as a judge seems to us 
to be summed up in a certain rare union of common- 
^Bense and ingenuity, of common-sense informed by 
ingenuity, with ingenuity subordinated to common- 
sense, resulting in judgments admirable taken in the 
whole, but more so for their general effect than for 
any striking points. Not but what there is much 
that strikes as you read, apt and ingenious illustra- 
tion, far-sighted provision of remote consequences, 
refined perception of analogy, felicitious expression, 
the whole not unfrequently seasoned with a dash of 
humour and sarcasm, which lends a life hardly their 
own to the dry bones of the argument ; but still, 
when you have done reading, all this matter of detail 
sinks into comparative insignificance, and the general 
impression that remains is chiefly that of a lucid ex- 
position of principles, and,. above all, of a thoroughly 
business-like application of them. One observation 
will hardly fail to strike at first sight : that with all 
his ingenuity there is a total absence of supersubtle 
hair-splitting ; that practical common-sense is al- 
ways the master, and ingenuity the servant, in which 
capacity the latter often does an admirable stroke of 
work, in defeating technicality at its own weapons. 



EXAMINATION QUESTIONS. 
{Easter Term, 1868). 



Preliminary. 

I. Where, and with whom, did you serve your 
clerkship ? 11. State the particular branch or bran- 
ches of the law to which you have principally applied 
yourself during ^'our clerkship. III. Mention some 
of the principal law books which you have read and 
studied. IV. Have you attended any, and what, 
law lectures ? 

Common and Statute Law and Practice of 

THE Courts. 

I. What is the meaning of a local and of a transi- 
tory action ? And what actions are local and what 
tramUory f 11. Can an infant bring an action, and 
how must he . sue ? III. If. there be two joint 
obligors in a bond, and one die leaving executors, 
against whom must the action be brought ? IV. In 
\Yliat form must a promise by one person to pay the 
debt of another be made so as to be valid ? V. What 
is the main difference between an action of trover 
and an action of detinue? VI. Will an action of 
debt lie upon a mortgage-deed in which there is a 
covenant to pay principal and interest on a day 
which is past ? VII. What is the difference between 



a specialty debt and a simple contract debt ? VIH. 
At the end of what periods respectively are such 
debts barred by the Statutes of Limitations ? IX. 
Jones and Wilkinson bring an action against Bennett 
to recover £1C0 due from him to them jointly. 
Wilkinson alone owes Bennett £50. Can Bennett 
set off this £50 in the action against him ? And if 
not, why not ? X. Where a deed or other written 
instrument has an attesting witness, in what cases u 
it now necessary to call the attesting witness in 
order to prove the execution? XL Should matter 
of defence arise after plea and before verdict, can a 
defendant avail himself of it ? And if so, how, and 
in what manner 7 XII. If you have written docu- 
ments which you deure to give in evidence in a 
cause, what fttep must you take to entitle yourself 
to the costs of proving them? XIII. W^here a 
verdict has been set aside and a new trial ordered, 
and previously to the first trial the usual notice to ' 
inspect and admit documents has been given and 
admissions made under it, is it necessary to give a 
fresh notice or to obtain fresh admissions of the same 
documents upon the second trial ? XIV. Can a 
plaintiff in a superior court be nonsuited against his 
will ? And in what respect is his situation better 
by being nonsuited than by having a verdict entered 
for the defendant ? XV. Is a tender good if clogged 
with any, and what, conditions ? 

CONVEYANCINa. 

I. What is necessary to enable a married woman 
to convey her interest in real estate? II. Can a 
trustee give a power of attorney to another person 
. to act for him in the trust? And give a reason for 
your answer, m. Is there any, and what case, 
where, if a legatee dies in the testator's lifetime, the 
legacy does not lapse? IV. If a person who is 
illegitimate dies intestate leaving no legitimate issue, 
who becomes entitled to any real or personal estate ot 
which he may die possessed? V. Who is the 
protector of a settlement ? VI. In case the person 
who would otherwise be a protector is a lunatic, 
idiot, or of unsound mind, who is then the protector? 
VII. If entailed property is disposed of by a deed 
executed by the tenant in tail, but not by the 
protector of the settlement, what is the effect of 
such deed? VIII. If a person dies intestate and 
possessed of real %nd personal estate leaving a son, 
and two daughters the issue of an elder son, snr- 
viving,-^who becomes possessed of his real and 
personal estate? JX. If such person leave an 
eldest son, and a son and daughter, the issue of a 
younger son deceased, who then becomes entitled 
thereto ? X. A. appoints B. his executor ; B. dies 
intcRtate. How must a representative to A. be 
obtained? XL A person, in whom a term of yearr 
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is vested, assigns it to the tenant for lifie ; what is 
the effect upon the term ? XII. In what' tue can 
a settlement made after marriage upon a wife and 
children be set aside ? XIII. If a person makes his 
will and afterwards marries, what effect has the 
marriage upon the will ? XIY. U a person, who is 
tenant for life of property under a will, dies before 
all the instalments of the succession duty are paid, 
what is the effect with regard to the unpaid^ instal- 
ments, and what the effect where the person who is 
entitled to the fee simple dies before all the instal- 
ments are paid ? X V. In a settlement of real and 
personal estate, what powers would you recommend 
to be given to the trustees with regard to each kind 
of property ? 

E<)nTrT AND Practice of the Coubts. 

I. State the several proceedings which may be 
adopted by a creditor who finds it necessary to resort 
to a court of equity to enforce the payment of li debt 
due from his deceased debtor, and the jisual stages 
of such proceedings. II. In moving ft>r a special 
injunction before answer, what is required on the 
plaintiff's part ? And state the course of proceeding. 
III. State the several stages of api)eal in proceedings 
in courts of equity from decisions of the chief clerks 
upwards to the House of Lords, and whether any, 
and. what, measures may be taken to lessen the 
number of those stages. IV. State the course of 
proceeding for compelling the production (for the 
purpose of inspection) of documents in the defen- 
dant's possession, which are considered material to 
the plaintiff's case, and the earliest time when such 
proceedings may be taken. Y. Can a married, 
wonian bind herself by contract in equitj, in any 
and what case ? YI. A father reiiues to allow the 
mother access to their infant children; will a court' 
of equity interfere on her behalf, and whether in 
exercise of its own jurisdiction or of authority given 
by statute? YII. A. contracts for the sale of an 
estate to B., and refuses to fulfil the contract ; state 
the remedies which B. has ai law and in equity, 
explaining the difference between them and the 
principles upon which the remedy offered by a court . 
of equity is founded. Vlil. Your client buys an 
estate ; oh the investigation of the title it appears 
that the vendor cannot make a good title to a small 
field detached from the rest of the property, and 
not of any material consequence to your client, who, 
however, wishes to be off his bargain ; will a court 
of equity compel him to fulfil his contract, and upon 
what terms ? IX. At the time of marriage a wife 
is entitled io a beneficial lease for years, and she 
outlives her husband. Can the husband sell the- 
lease during the coverture without her- consent, and 
if it is not sold, to whom will it belong on the death 



of the. wife ? X. ^ lessee of a farm is under 
covenant not to plough up meadow land, t>r to 
remove hay or straw off the farm ; the lessee takes 
steps which indicate the intention to plough .up 
meadow, or to remove hay or straw ; what remedy, 
if any, has the lessor in equity ? XL On the offer of 
the late 'East Indian Loan, A. tendered, in writing, 
to take £100,000 at 102 per cent, and the company, 
in writing,, accepted the tender, but A. refused to 
complete the bargain. Will a court of equity 
enforce the fulfilment of the contract ? State the 
reason for your answer. XII. A. Unds money to ' 
B. 'on a deposit of title deeds^ and an agreement to 
execute a mortgage with power of sale ; B. fails to 
pay the money or to execute the mortgage, and 
A. wishes to sell the property ; can he sell under 
the power before the mortgage has been executed ? 
Xm. Will a court of equity decree the specific 
performance of a covenant to invest money in lands, 
and to settle them in a particular manner ^ XIY. 
State the nature of a wife's equity to a settlement — 
the cases in which it arises, and the nuuiner in which 
it is enforced. XY. The 5th volume of Macaulay's 
'* History of England" is published during the long 
vacation, after the courts have risen. A bookseller 
publishes a . pirated edition ; the owner of the 
copjrright seeks your advice on his remedy. State 
the course which you would advise him to adopt, 
so far as the injury is remediable .in equity ; the 
proceeding, step by step, for obtaining such a 
remedy; aud the time within which it can be 
obtained. 

Bankbuftcy and Fracticb of the Courts. 

I. What classes of persons are liable to be made 
bankrupts, and can obtain the benefit of the laws 
made for their relief? IL What are the special 
circumstances necessary to bring an attorney 
or solicitor within the action ^d relief of the 
bankrupU^' laws? And state any peculiar acts of 
misconduct which would preclude from the relief 
to which under ordinary circumstances, he might 
look. ni. Define shortly the principal acta of 
bankruptcy necessary to support a fiat lY. Can 
an insolvent trader cause himself to be made a 
bankrupt? And if so, what is the usual course 
taken for that object? Y. State briefly the steps by 
which a fiat in bankruptcy is obtained under ordinary 
circumstances, and particularly the necessary qualifi- 
cation of the petitioning creditor. YI. How and at 
what meetings are debts proved, and how do 
corporations and public companies (distinguishing 
chartered fr6m other companies) prove their debts ? 
VII. Have any, and what, classes of debts or 
creditors priority of claim on a bankrupt's estate ? 
YIII. A bankrupt being lessee of premises which 
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his assignees consider of no value, what steps should 
be taken by the assignees to relieve the estate of the 
bankrupt from such lease ; — hy the bankrupt, to 
relieve himself from future personal liability under 
such lease ; — and on the part of the landlord, to 
secure his rights up to recovery or receipt of 
possession. IX. Are the creditors of a bankrupt 
entitled under any, and what, circumstances, to 
any property to which a bankrupt may become 
entitled after his bankruptcy, and before or after 
certificate? Xi State under what circumstances a 
settlement made by a trader before bankruptcy 
woald be valid, and under what void? XI. Does 
the law make any distinction between the bankrupt's 
owB |Hroperty settled on himself for life, and the 
property of his wife settled on him until bankruptcy 
or iasolvency? XII. State shortly the nature and 
object of the certificate, the method of obtaining it, 
some of the chief grounds on which its idlowance 
may be opposed, and what acts (if anyj would 
render a certificate void? XIII. To what notice 
of an adjudication of bankruptcy is a trader entitled, 
and wiUiin what time may such adjudication be 
disputed by him? XIV. A trader having been 
wrongfully made bankrupt— state his remedy against 
the person by whom the fiat was sued out. XY. 
To what tribunal does an appeal lie in cases of 
bankruptcy? and state shortly the course of pro- 
ceeding by appeal. 

Criminal Law and PROCEEDiKas before 

Magistrates. 

1. How many kinds of sessions of the peace are 
there? And what are the times of holding quarter 
sessions of the peace ? II. What change has lately 
been made in the summary jurisdiction of magis- 
tiates in petty sessions in cases of^ larceny? III. 
Is there any appeal firom the determination of 
magistrates in petty sessions ? And if yes, to what 
tribunal ? And what steps must be taken by the 
appellant? IV. What is the legal number, and 
what are the functions and powers of a grand jury ? 
and what alteration has lately been made in 
administering the oath to witnesses who appear 
before them? V. What is the prosecutor's and 
what the prisoner's right of challenge in felonies 
and misdemeanors? YI. Btate when a private 
person may arrest another, and under what circum- 
stances, and how far he may use force in resisting 
crime, or in arresting the person who is committing 
it f Yn. Describe the duty of an attorney for a 
prosecution in preparing a brief for counsel. Ym. 
Is the finder of lost goods, who appropriates them 
to his own use, guilty of an indictable offence ? If 
yes, in what cases ? IX. What evidence is necessary 
to convict a receiver of stolen goods where the 



thief has been already convicted ? X. What is the 
difibrence between housebreaking and buiglary, 
luanslaughter and murder, wounding with a feloni- 
ous intent and unlawfully wounding ? And upon 
what indictment can a person be convicted of 
unlawfully wounding? XI. What evidence is 
required in support of a prosecution for perjury? 
And why ? XH. Define conspiracy. Xm. What 
are accessories before the fact, and how has the law 
respecting them been recently altered? XIY. Ka 
person is indicted at sessions for housebreaking, and 
upon its appearing that the ofibnce amounted to 
burglary,- the court directed an acquittal, and order 
him to be indicted at the assizes for burglary, is the 
plea of autrefois acquit a good plea to such indict- 
ment? XY. K A. in JLondon consigns goods to 
B. in Liverpool, and delivers them to C, a carrier, 
to be conveyed by him to B., and the goods are 
stolen on the way, in what county or counties would 
you lay the. venue in an indictment for the larceny, 
and in which of the three persons could the property 
in the goods be alleged to be? 



EXAMINATION ANSWERS. 

(Easier Term, 1868). 



CoMMOK Law (ante, p. 398). 

I. Local and transitory actions, — Local actions are 
those in which the plaintiff must lay his venue in a 
particular county with a view to th*e trial being had 
in that county. Transitory actions are those in 
which the plaintiff has the option to lay his venue 
in any county. Local actions are the remaining real 
actions, ejectment, trespass quare clausum fregU^ 
and actions of covenant on the privity of estate. 
Most other actions are transitory (First Bk. 266; 
3 L. C. 188 ; 3 Steph. Com. 451, 452, 4th edit). 

n. In/ant, — An infant may bring an action, but 
before declaring he must have a next firiend or 
guardian appointed ; this is chiefly for the purpose 
of securing payment to the defendant gf any costs. 

III. Joint obligors in bond* — ^If one of two joint 
obligors in a bond die leaving executors, the survivor 
only can be sued at law (Browne, 124 ; S W. Sauhd. 
51, n. 4). 

lY. Guarantee, — A guarantee need not now 
express the consideratioii (19 & 20 Yic c. 97, s. 8 ; 
3 L. C. 90). It will now therefore suffice. if the 
document merely states that the party signing will 
pay the debt if the debtor do not It will, for the 
reasons stated in Princ. Com. L. 153, be better to 
leave out any mention of consideration. 

Y. Trover and detinue, — ^The difference between 
trover and detinue is that trover lies for the recovery 
of damages for the detention of goods, whilst detinue 
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lies for the recovery of the goods in specie (First 
Bk. 247, 248, S- Steph. Cooi. 514, 515, ith edit ; 
3 L. C. 281 ; Caanse y. S., 7 Man. & Gr. 903 ; 
17 & 18 Vic. c. 125, 8. 78). 

VL Debt on mortgage deed, — This is rather a 
singular question to ask, especially as the distinc- 
tion of forms of action has been abolished for most 
practical purposes (1 L. C. 65; First Bk. 238). 
Debt might have been brought to recover the 
principal and interest over-due in a mortage deed. 
So might covenant (see Browns,. 245). Indeed, 
some mortgage deeds omit a corenant to pay interest 
subsequent to the day appointed for payment of 
theprincipal ; as the subsequent interest does not 
strictly form part of the debt ; it can be recovered 
as damages only. 

yn. SpeciaUg and siwple contract. — A specislty 
if a debt under seal ; whilst a simple contract is one 
by mere writing or without, any writing (see Key 
Exam. Com. L. pp. 32, 33; 3- Steph. Com.^ch. 5; 
3 L. C. 8, 181, 188, 289). 

Yin. Statute of Limitations — Specialties are barred 
at the end of twenty years, and simple contracts .at 
the end of six years, unless there be some disability 
or part payment, or an acknowledgment &c. (Key 
Com. Law 7fr— 80 ; 8 L. C. 8, 89, 91, 157, 805 ; 
3 Steph. Com. 528, 539, 2nd edit ; First Bk. 268). 

IX. Set-off. — ^There can be no set-off in the case 
put in this question, for it is a rule that the debt 
sued for and the debt intended to be set off must be^ 
mutual and due in the same right (1 L. C. 327 ; 
First Bk. 269 ; see Grordon v. Ellis, 15 L. J. N. S. 
C. P. 178). 

X. AtteeHmg witness. — An attesting witness to a 
deed or other document need not be called unlesa 
attestation be requisite to the validity of the docu- 
ment (C. L. F« Act, 1854, s. 26 ; 1 L. C. 158, 434 ; 
First Bk. 272 ; 3 Steph. Com. 615 ; 4th edit.). 

XI. Defence after plea. — Where a defence arises 
after plea and before verdict, a defendant may avail 
himself of it by a plea of puis darrein continuance^ 
which must be put in upon affidavit that the defence 
arose within eight days before plea, unless dispensed 
with by order (15 & 16 Vic. e. 76, s. 69 ; 3 L. C. 
138, 189 ; 3 Steph. Com. 578, note, 4th ^t.). 

Xn. JOitciuttentarg evidence. — ^A party to an action 
having documents intended to be given in evidence 
should, to entitle him to the costs of proof, serve a 
notice to admit them on the opposite party (R. G. 
H. T. 1853, pi. 29, 30 ; First Bk. 272, 273 ; 1 L. C. 
51 ; 3 L. C. 190, 296). 

Xm. New trial — New notice to admit. — On a new 
trial, the ol^ notice to admit will suffice as to the 
documents admitted (2 L. C. 296). 

XIV. Nonsuit nolens volens. — A plaintiff in the 
superior courts cannot be nonsuited against his will. 



If he be nonsuited he may bring a fresh action for 
the same matter ; otherwise if a verdict be entered 
for the defendant (3 L. C. 190 ; 4 Bing. N. C. 83 ; 
3 Steph. Com. 623, 4th edit). 

XV. Tender — Conditions, — A tender accompanied ' 
with a mere condition not affecting the creditor's 
rijghts ultra is good ; otherwise if the conditions be 
such as if complied with would affect the creditor's 
rights (3 L. C. 190; Selw. N. P. 158, 11th edit; 
5 M. & W. 306). 

CoNVKYAiiciNG (ante^ p. 398). 

t. Conveganee hg feme covert. — ^A married woman 
must acknowledge her conveyance of real estate, and 
her husband must concur in the deed, unless dispen- 
sation granted (3 & 4 Will. 4, c. 74; 1 Steph. Com. 
475, 557, 4th edit.; Key, Convey. 94, 95; Lassence 
V. Ticmey, 14 Jur. 182). 

II. Power ofatton^eg hg trustee. — A trustee cannot 
empower another person, even by power of attorney, 
to act for him in the trust : for the trust is a delegated 
office, and the maxim is ^^ Delegatus non potest dele- 
gare'''* (Princ. Com. L. 50). 

m. Legatee dging in lifetime of testator. — By sec. 
33 of the 1 Vic. c. 26, where a devise or bequest is 
made to a child or other issue of the testator (for an 
interest not detisrminable at the death of such child 
or issue), who shall die in the testator's lifetime, 
leaving issue, which issue shall be tiving at the 
testator's death, such devise shall not lapse, but shall 
take effect as if the death of such person had 
happened immediately after the death of the testator, 
unless a contrary intention shall appear by the will 
(1 Steph. Com. 560; Mower v. Orr, 13 Jur. 421; 
S. C. 7 Hare, 473; Griffiths v. Gale, 12 Sim. 327; 
S: C. 8 Jur. 235 ; Johnson v. Johnson, 3 Hare, 157 ; 
S. C. 8 Jur. 77). The issue is not substituted : he is 
the motive but not the object (Winter v. Winter, 
11 Jur. 10). 

lY. Death of illegitimate person. — If an illegitimate 
person die intestate leaving no issue or wife, his 
personal estate belongs to thi'* Crown, as also his 
real estate, except as to copyholds which belong to 
the lord of the manor (2 Steph. Com. 304, 305, 4th 
ed. ; 1 Id. 435). 

V. Protector of settlement. — The party to be pro- 
tector of a settlement, whether made subsequently or 
prior to the statute for the abolitlDn of fines and 
recoveries (3 & 4 Will. 4, c. 74), h pointed out in 
that statute ; by sec. 22 the owner of the first existing 
estate under a settlement, being an estate for years 
determinable on the dropping of a life (no rent being 
reserved, s. 26), or any greater estate' (not being an 
estate for years), prior to an estate tail under the 
same settlement, is to be the protec^r of the settle- 
ment. . Each of two or more owners of a prior estate 
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is to be the sole protector as to his ^hare (sec. 23). 
But it is provided, that where already, on or before 
the 81st day of December, 1833, aniestate under a 
settlement shall have been disposed o/, either abso- 
lutely or otherwise, and either for valuable considera- 
tion or not, the person who in respect of such estate 
would, if this act had not been passed, have been the 
proper person' to have made the tenant to the writ 
of entry, or other writ for suffering a common 
recovery of the lands entailed by such settlement 
shall, during the continuance of the estate which 
conferred the right to make the tenant to such writ 
of entry, or other writ, be the protector of such 
settlement (sec. 29). And there is a similaf provi- 
sion for the case of a disposition of a reversion or 
remainder prior to 31st of December, 1833 (s. 30; 
Hayes' Convey. 157, 159, 4th edit.). And the 
settlor may expressly (s.'32) appoint a protector. 
In the case of settlements prior to the above statute, 
f^ hare trustee who would have been the proper 
person to make a tenant to the writ of entry, &c., 
shall, during the continuance of the estate conferring 
on him the right to make the tenant to such writ of 
entry, be the protector of such settlement (see ss. 27 
& 31 ; and on the discrepancy as to dates, see Hay. 
Convey. 158, 160, 4thsedit.). 

VI. Protector lunatic, Sfv. — ^Where the protector 
of a settlement is lunatic, idiot, or of unsound mind, 
the Lord Chancellor, &c., or other person intrusted , 
by the sign manual with the care, &c., of lunatics, 
&c., is the protector in the place of the lunatic, &c. 
(First Book, 38, 184 ; Be Blewitt, 2 Jur. ^. S. 217; 
1 Steph. Com. 580, 4th ed.; Browell's B. P. 92, 93). 
YII. Disposition unthout protector^-^A deed of dis- 
entailment where the protector's consent is necessary, 
.but not given, bars the issue only of the* tenant :in 
tail, and not persons in remainder, &c. (3 & 4 Will. 
4, e. 74, ss. 15, 34). Time may render it valid 
against the remainder-man (3 & 4 W. 4, c. %7, a. 23 ; 
Browell, 93, 94 ; 1 Steph. Com. 578, 579, 4th ed.). 

Vni. & IX. Intestacy — Real and personal estate, 
1— The two daughters of the elder -son will take all 
the real estate to the exclusion of the younger >son ; 
the son will take one moiety of the personal estate, 
and the two daughters the other moiety between 
them : in each case they represent their father, and 
take what he would have hadt In the case of an 
eldest son surviving, he takes the real estate and one 
pioiety of the personalty, the children of the deceased 
son take the other moiety equally. 
> X. Death of executor intestate, — ^Where an executor 
dies intestate, administration to the original testator 
must be taken out limited to the goods not admin- 
istered (2 Steph. Com. 209, 4th ed.). 

XL Term vested in tenant for life.— If a term of 
years in certain property be assigned to the tenant 



for life, it b merged, if there be no intervening 
estate (Co. Litt 338 ; Fearne, 341, 9th ed. ; ^irst 
Bk. 152, 153, 174). 

XII. Settlement, post-nuptial. — Settlements made 
without any consideration whatever, or even those 
made for good, though not for valuable consideration, 
are said to be voluntary; and by force of the statute 
27 Eliz. c. 4 (made perpetual by 39 Eliz. c. 18, 
s. 31), voluntary settlements are void as agunst 
bona fide purchasers, and also void by 13 Eliz. c. 5, '. 
as against creditors, where the settlor is indebted at 
the time (Bacon*s Abr. tit. Fraud, C. ; 1 Steph. 
Com. 462, Ist ed. ; Pott v. Todhunter, 9 Jur. 589 ; 
Lister v. Turner, 10 Jur. 752 ; 2 Bla^k. Com. 296; 
Bichards v. Lewis, 15 Jur. 512 ; Skarff v. Soulby, 
13 Jur. 1109; 2 L. C. 309; 1 L. C. 167—170, 304). 

Xin. Will, marriage. — Marriage merely is an 
absolute revocation of a will (1 Vic. c. 26, s. 18 ; 
ante, p. 386, which must be taken as applying to the 
circumstances there stated). 

XIY. Succession duty, deaths instalments, — ^In the 
case of the tenant for life, the instalments not due at 
his death would cease to be payable ; in the case of 
the tenant in fee-simple, the instalments unpaid at 
his death are a continuing charge, and payable by 
the owner for the time being of the property (16 & 
17 Vic. c. 51, s. 21 ; Shelf. Duties, 229, 230). 

XV. Settlement — Powers to trustees, — The powers 
to be inserted ih settlements depend very much on 
the nature of the property, and the mode in whidi 
it is settled, and it is very difficult, especially in the 
case of personalty, to say what powers, beyond the 
. very ordinary ones, should be inserted. With 
respect to real estate there should be powers of 
leasing (usually to tenant for life, or wiUi his consent, 
during his estate), selling, exchanging, enfranchising, 
and partiti<Sliing ; the powers qf selling, exchanging, 
. or enfranchising, being accompanied by directions to 
lay out the proceeds in the purchase of lands to be 
settled in the same manner as the original lands, 
with sometimes a discretionary power, with consent 
to discharge inoombrances. In the meantime, the 
money is dirfSeted to be Invested in the public funds 
or on mortgage, with powers to vary. In the case 
of personalty, if not money in the funds, there is 
often a provision for conversion, and then for invest- 
meqt, either on real security or in the public funds, 
with powers to vary. If renewable leaseholds be 
settled, there should be powers to renew, and to 
apply any monies d^ved from any sources to pay 
the fines and -expenses^ if no other, their power to 
raise moneys by way of mortgage. Where the 
money settled is due from the husband on his 
covenant, the trustees should be expressly autho- 
rised to allow the money to remain until requested 
by cestui que trust to call same in. The usual. 
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trustees clauses should be inserted in both kinds of 
settlements — that is, for the appointment of new 
trustees, their indemnity, reimbursement, settle 
accounts, and arrange disputes and receipt clause. 

Bankkuptcy (ante, p. 000)). 

I. Traders. — The classes of persons liable to be 
made bankrupts-, and who can obtain the benefit of 
the bankruptcy laws^ are traders within the meaning 
of the bankruptcy statutes, which specify particular 
traders and haye also some general proYisions apply- 
ing to persons using ' the trade of merchandise by 
way of bargaining, &c., or seeking their living by 
buying and selling, &c. (First Bk, 214, 215 ; 3 L. C. 
28, 192 ; 1 L. C. 75, 140—145, 440 ; 2 Steph. Com. 
147—150, 4th edit.). 

n. Attorneys. — ^An attorney is not a trader within 
the meaning of the bankruptcy acts, unless he act 
as a scrivener, that is, if he make it a part of his 
business to receive other men*s moneys or estates 
into his trust or custody for the purpose of laying 
them out in securities (1 L. C. 141, 262, 333 ; ezp. 
Gem, 5 Jur. 683 ; exp. Du&ur, 21 L. J. Bank. 38 ; 
Wise's Bank. 58—60, 2nd edit.). The same acts of 
misconduct which if committed by an ordinary 
trader would preclude him from the relief of the 
bankruptcy laws, will also preclude an attorney 
from such relief (see Answ. XII.). 

m. Principal acts of bankruptcy. — The reader is 
doubtless well aware that though the examiners 
mention fiats here and elsewhere, they have lon^ 
since been abolished (Key Bank. pp. 2, 10, 43). 
The following are the principal acts of bankruptcy : — 
1, departing the realm; .2, remaining abroad; 3, 
departing from dwelling-house, or otherwise ab- 
senting ; 4, beginning to keep house ; 5, sufiering 
to be arrested or taken in execution; 6, sufiering 
to be outlawed \ 7, procuring to be arrested or taken 
in execution, or goods, &c., to be taken in execution, 
&c. ; 8, nuJdng any fraudulent grant, gill, or trans- 
fer of I'.tids, or chattels ; 9, lying in prison for 
twenty-one days after arrest or detention for debt ; 
10, escaping out of prison ; 11, compounding with 
the petitioning creditor for his debt, to the pr^udice 
of the other creditors; 12, filing a declaration of 
insolvency,' provided a petition for abjudication be 
filed witMn two months ; iS, filing a petition in the 
Insolvent Debtors* Court, if an adjudication be 
obtained before the time appointed for hearing, or 
within two months from the making of the vesting 
order ; 14, filing a petition for private arrangement 
if it be dismissed, and the petition for s^judisation 
be filed within two months thereafter; 15, an 
assignment for the benefit of creditors even if exe- 
cuted and advertised, as by s. 68 of the Consolidation 
Act is required, if there be a petition within three 



months; 16, not paying, souring, or compounding 
within seven days after demand, a debt or demand 
arising by judgment, decree, or order in equity, 
bankruptcy, or lunacy; 17, not paying, securing, 
or compounding a debt within seven days after 
being summoned to the bankruptcy court on an 
affidavit pf the debt, and service t>f particulars, and 
of notice requiring immediate payment of the debt ; 
18, a trader,' being a member of Parliament, not 
paying or compounding within one month after 
service of « writ of summons (an affidavit of the 
debt having beeii filed), or not entering into a bond, 
witb sureties, and thereupon entering an appeavance. 
For more detailed information, see 1 L. C. 189 — 
199, 223—229, 251—258, 262, 334, 440; 3 Id. 
27—29. 

IV. Trader making himself bankrupt. — ^An insol- 
vent trader may cause himself to be made a bankrupt. 
The usual course is to file a declaration of insol- 
vency. Assets to the amount of £150 must be 
shown (First Bk. 217 : Fennell v. B., 18 C. B. 209 ; 
rL. C. 136, 379, 380). 

y. Obtaining adjudication. — The reader will 
substitute the word ** a^iudication** for *^fiaty** 
erroneously used by the examiners. In order to 
procure an adjudication in bankruptcy, a. petition 
must be presented, in the form -given in one of the 
schedules to the 12 & 18 Vie. c. 106, by a creditor to 
a proper amount. Within seventeen days thereafter 
— I. e., the three days in which th^ petitioning 
creditor has priority, and fourteen days thereafter 
(unless the time has been specially enlarged), 
there must be proof of the debt of the peti- 
tioning creditor, or other creditor prosecuting 
the petition, of the trading, and of the act of bank- 
ruptcy. The jMstitioning creditor must personally 
attend to prove his debt, unless on special cause 
shown his attendance is dispensed with (Rule 12). 
The commissioner must examine into the nature and 
consideration of the debt, and before declaring the . 
party a bankrupt, must cause to be entered on the 
proceedings a deposition of such petitioning creditor 
stating the nature and amount of the debt due, ttod 
how, and for what consideration the same arose, 
together with the particular time or times the same 
became due (see Rule 11). The trading and act of 
bankruptcy must be proved. Witnesses may be 
summoned to give evidence though on special cause 
shown their attendance may be dispensed with 
(Rule 12; 12 & 13 Tic. c. 106, s. 100). After 
the proofs of the petitioning creditor's .debt, and 
of the trading and act of bankruptcy by the party 
against whom the petition. was filed^ the commis- 
sioner may a^udge such i)erson bankrupt, of which 
he is to have notice before it is advertised (Mont. 
& Ayrt. Pract. chap. 11 ; £deti*8 Bankr. Law, chap. 
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5 ; 12 & IS Vic. c. 106, a. .101). A single petition- 
ing creditor's debt must amount to £50 (1 L. C. 
262, 284—289, 819—325, 855—859; First Bk. 
217). 

VI. Proof of dehu — Meetings — Companies, — Debts 
may be proved at the two public meetings appointed 
by the commissioners for the bankrupt to surrender 
and conform, or at any adjourned meeting, and 
likewise at every other meeting appointed by them 
for proof of debts, whereof ten days' notice shall 
have been given in the Gazette, The proof may also 
be made at any dividend meeting, and likewise at a 
meeting called at the creditors* expense for such 
proof. By sect. 28 of the Consolidation Act, the 
commissioner may direct a registrar to take proof 
of debt (12 & 13 Vic. c. 106, s. 164 ; Mont. & Ayrt. 
Bankr. Pract. c. 12, s. 1). If any creditor live 
remote from the place of the meeting of the com- 
missioners, he may prove by affidavit, sworn before 
a person authorised jto administer an oath in bank- 
r.uptcy matters. It has been held that though the 
164th section of the Consolidation Act does not' 
provide for proof by affidavit, and there is no express 
provision in the act dispensing with personal 
attendance, creditors in the country may prove by 
affidavit. Bodies politic and public companies 
incorporated, or authorised to sue or bring actions 
either by charter or act of Parliament, may prove 
by an agent. Such i^ent must in his deposition 
swear that he is such agent, and that he is autho- 
rised to make such proof (12 & 13 Vic. c. 106, s. 
164). 

VII. Priorities of creditors. — One year's assessed 
taxes must be paid ; if the bankrupt has been an 
officer of a friendly society, and has moneys belonging 
to the same in his hands, the commissioner may order 
same to be paid over to the society, as also the pay- 
ment out of his estate of moneys remaining due in 
respect of funds received by the bankrupt for such 
society. The servants* and clerks of the bankrupt 
are entitled to so much of their wages as do not 
exceed three months, and- not being more than JC80. 
The wages of the bankrupt's labourers and workmen 
are to be paid to the extent of 40s. each. The com- 
missioner may also order any sum to be paid out of 
the estate in respect of apprentice fees received by 
the bankrupt with an apprentice (see 12 & 13 Vie. 
c. 106, ss. 166—170). 

VIII. Lease of premises. — ^The leaseholds of the 
bankrupt do not vest in the assignees by virtue of 
their appointment; at least, not so as to render 
them liable, though they may accept the jame if 
they please. The assignees, however, are not bound 
to take any steps with regard to the leaseholds, 
jintil the landlord or the bankrupt obliges them 
either to accept or reject same. This is by virtue of 



sec. 145 of the Consolidation Act, which enacts that 
if the assignees of any bankrupt having or being 
entitled to any lease or agreement for a lease, shall 
elect to take such lease or agreement for a lease, as 
the case may be, the bankrupt shall not be liable to 
pay any rent accruing after the issuing of the fiat or 
filing of the petition for adjudication of bankruptcy 
against him, or to be sued in respect of any subse- 
quent non-observance or non-performance of the 
conditions, covenants, or agreements in any such 
lease or agreement. If the assignees shall decline to 
take such lease or agreement for a lease, the bank- 
rupt shall not be liable, if within fburteen days after 
he shall have had notice that the assignees have 
declined, he shall deliver up such lease or agreement 
for a lease to the person then entitled to the rent or 
having so agreed to lease, as the case may be. If 
the assignees shall not (upon being thereto required) 
elect • whether they will accept or decline such lease ' 
or agreement for a lease, any person entitled to such 
rent, or having so agreed to lease, or any person 
claiming under him, shall be entitled to apply to the 
court, and the court may order them to elect, and 
deliver up such lease, or agreement for a. lease, in 
case they shall decline the same and the possession 
of the premises, or may make such other order 
therein as* it may think fH. It has been decided by 
Commissioner Hill that the assignees of a bankrupt 
who have declined a lease may be compelled to 
deliver it up to the bankrupt (Anon. 18 Law Tim. 
Rep. 42). 

IX. After 'acquired property. — All the bankrupt's 
future personal estate, and all property which he 
may purchase, or which may revert, descend, be 
devised or bequeathed, or come to him before be 
shall have obtained his certiflcate, and all such lands, 
tenements, and hereditaments as he shall purchase, 
or which shall descend, be devised, revert to, or 
oome to such bankrupt before he shall have obtained 
his certificate, will belong to the assignees (12 & IS 
Vic. c. 106, ss. 141, 142). 

X. SetHement.—A settlement by a trader made 
befbre bankruptcy, and in consideration of a future 
marriage, is valid, even if the husband were then 
indebted, and even if the property were his own and 
not his intended wife's (2 Madd. Chanc. Pnc. 368 ; 
Simmonds r. Edwards, 11 Jur. 592; S. C. 16 
Mees. & Wels. 838). Bat a settlement after mar- 
riage^ (not being in pursuance of written articles 
prior thereto, which is, indeed, the same as an 
actual settlement) by a trader being at that time 
greatly in debt, or becoming so shortly afterwards, 
is invalid as against the creditors and the assignees 
unless supported by a valuable consideration (Pott 
V. Todhunter, 9 Jur. 589 ; S. C. 2 Coll. C. C. 76 ; 
2 Law Stud. Mag. N. S. Supp. pp. 180, 181). So 
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much with reference to the Iwikri^t'i 01911 marriage 
Bettlement ; but ia the Conaolijatjoa Aet .there is a 
pnnrisioa relaliiig to aettlemtiita on bis ekUdren and 
other persons (which Utter words, it is said, are 
intended to comprise his wife (Glaister y: Hewer, 
8 Yes. 204 ; but see Colombme t. Penhall, 1 Sm. 
& G. 228). This is sect 126' (which is the same as 
sect. 78 of the 6 Geo. 4, c. 16), and it enacts that 
if any bankrupt being at the time insolvent^ shall 
(except upon the marriage of any of his children, or 
for some yalnable consideration) have conveyed, 
assigned, or transfer^d to any of his children, or to 
any other person any hereditaments, offices, fees, 
annuities, leases, goods or chajttels, or have deUvered 
or made, over to any such person any bonds, bills, 
notes, or other securities, or have transferred his 
debts to any other person, or into any other person's 
name, the commissioners may, notwithstanding, 
eflectually sell and dispojM of the same for the 
benefit aS the creditors under the bankruptcy;; and 
every such sale shall be valid agvnst the bankrupt, 
and such children and perspns, and against all 
persons claiming under him. 

XL Settlement undl hanhruptcy. — ^The law does 
not allow a settlement of the property of a trader on 
himself until bankruptcy, and then over to be 
eflectnal ; but if it wei>e of the wife's or third person's 
proper^, it would be gpod (see 7 Bart. Preced. 448, 
44», M>«es; ocp. Hinton, 14 Yes. 598; Higginr 
tetliam T. Holme, 19 Yes. 88). 

■XU. Certifieatej object, obtaining^ opposing^ avoid- 
tn^.-JDie certificate of a bankrupt is an authentic 
document certifying that the bankrupt has duly con- 
formed to the bankrupt laws, and its object is tq free 
bim firom future liability of body and goods in 
•respect of the debts proveable:under the bankruptcy^ 
Before a bankrupt applies for his certificate he must 
have passed, his last examination (12 & IS Yic. c. 
106, s. 198). The commissioner acting in the pro- 
secution of the bankruptcy grants the certificate of 
conformity, but any creditor may be heard to oppose 
same on giving three clear days' notice of his inten- 
tion to oppose. In order to obtain a certificate, t^ 
court (commissioner) appoint^.a public sitting for the 
aUowance thereof; an advertisement thereof is then 
inserted in the London Gazette^ and notice thereof 
given to the solicitor of the assignees, twenty-one 
. days before the sitting. The assignees,^^ or a creditpr, 
having given due notice, are then heard to oppose, 
and the court either grants, or refuses-to grant, or 
suspends the certificate (2 Chron. 271). The certifi- 
cate, if granted, may be (1) one of 9l first class, which 
is granted where the bankruptcy has arisen.firom un- 
avoidable losses and misfortunes ; or (2), ope of a 
second class — t. e., where the bankruptcy has not 
wholly ariiacn from unavoidable losses and'misfortunes ; 



or (3), the certificate may be of a (hird chus, which is 
where the bankruptcy has no/ arisen \m any pfrt] firom 
unavoidable losses or nusfortunes (see 12 & 18 Vic. 
c. 106, s. 199, and 8<5hedule Z). The ci?editors are 
not confined in their objections by any .restrictive 
words, but are* left quite unlimited, and, any of 
the causes for invalidating 41 certificate are suffi- 
cient grounds for oppofmg the allowance. Among 
the ordinary grounds of opposition are : fraud, eon-, 
cealment,' knowin^glj permitting a fictitious debt to 
be proved ; concealing, destroying, or falsifying 
books ; cooeeaiUng property ; gambling, or. stock- 
broking, against the provisions of the statute ; or 
givii^ money, or security for money, to any creditor 
to forbear opposing. Where no dividend has been 
made it is a circumstance of suspicion, and for re- 
quiring explanation. Where there has been any 
fraud practised on the part of the bankrupt, with a 
view to obtaining his certificate, it will be a valid pb-. 
jection (see 12 & 13 Yic. c. 106, ss. 201, 25^, 207). 
A certificate, though granted, will be void if any, of 
the matters stated in s. 201 of the Consolidation Aet 
fiave occurred — ^that is, if the bankrupt has lost by 
gaming in one day £20, or within a year of kis 
bankruptcy, £200, or £200 by stock-joblung ; or 
after an act of bankruptcy has concealed or destroyed 
his books, &c., or made fraudulent entries iherein ; 
or has concealed part of his property, or permitted 
a fictitious debt to be proved. 

XIII. Adjudication — Notice of — Previous to the 
notice of adjudication appearing in the London 
Gazette, a duplicate of .such adjudication must.be 
seirved on the person so adjudged bankrupt, per- 
sonally, or by leaving the same at the usual or last 
known place of abode or place of business of such 
person. The party so served is allowed seven days, 
oir such extended time, not exceeding fourteen days, 
as the court shall allow, from the service ofsuch du- 
plicate of such adjudication, to sbowcause to the court 
against the validi^ of such adjudication. On appeal 
to Lords Justices, the advertisement piay be fuHber 
stayed (2 Law Stud. Mag. K S, p. 3). If the peti- 
tioning creditor's debt, the trading, or the act of 
bankruptcy appear insufficient, and none other be 
proved, the a^udipation is to be annulled ; but if no 
cause be shown for annulling the abjudication, the 
notice of abjudication is to be forthwith advertised, 
and sittings appointed for bankrupt to surrender and 
conform (12 & 13 Yic. c. 106, s. 104). There is a fVir- 
ther time allowed after the abjudication is advertised. 

XIY. Wrongful adjudication. — ^If the petition have 
been improperly or maliciously filed, the court may, 
upon the petition of the party against whom it was 
filed, order satisfaction to the party for the damages 
by him sustained (12 & 13 Yic. c. 106, s. 267; 
Wydown's case, 14 Yes. 90 : 7 Term Rep. 800), 
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Formerly (6 Geo. 4, c. 16,8. IS) the bond which 
was then given by the creditor might haye been 
assigned to have enabled the trader lib sue on it ; 
but there is no bond now given under the Consoli- 
dation Act. Sec. 267 of this act enacto, that '' if the 
debt stated by the petitioning creditor in his petition 
for acyudication, and verified by affidavit to be due 
to him from any trader, shall not be really due, or 
if after the petition for adjudication of bankruptcy 
filed it shall not have been proved that the person 
against whom such petition filed had committed an 
act of bankruptcy, imd was a trader at the time of 
the filing of such petition, and it shall also appear 
that such petition was filed fraudulently or mali- 
ciously, the court shall and may, upon petition of the 
person agalust whom any such petition was so fikd, 
examine into the same, and order satisfaction to be 
made to him for the damages by him sustained.** 
The bankrupt may, instead of proceeding on this 
statute (so it was decided on previous acts), bring an 
action for falsely and maliciously filing the petition 
for adjudication (Chapman v. Pickersgill, 2 Wilson, 
145; 3 Burr. 1418; Holmes v. Wainwright, 1 
Swanst. 124). 

XY. Appeal — ^There is an appeal given by. the 
Bankruptcy Consolidation Act in all cases in which 
the commissioners exercise primary jurisdiction. By 
the 14 & 15 Vic. c. 83 (the Act to Improve the Ad- 
ministration of Justice in Chancery), s. 7, this appeal 
is to be made to the Court of Appeal in Chancery, 
and the appeal given by. the Consolidation Act to the 
Lord Chancellor is taken away. There may, how- 
ever, be an appeal from the Court of Appeal in 
Chancery to the House of 'Lords, but only "on 
matters of law or equity, or on the rejection or ad- 
mission of evidence.'* The form of appeal to the 
Court of .Appeal in Chancery must be by way of 
petition, motion, or special case (12 k 13 Vic. c. 106, 
8. 14) ; to the Lords the appeal must be on a special 
case approved and certified by one of the judges of 
the Court of Appeal (14 & 15 Vic. c. 83, s. 10 ; 1 
Law Chron. 302, 348). 

Criminal Law (awte, p. 000). 

I. Sessions, — Sessions are either petty or general. 
These latter are usually called quarter sessions. 
There are also special sessions^ for the divisions of 
counties to transact particular descriptions of busi- 
ness (2 Steph. Com. 655, 4th edit. ; First Bk. 88, 
89, 374, 375). By the 1 W. 4, c. 70, s. 35, the 
quarter sessions (except in Middlesex) are appointed 
to be kept in the first week after the 11th October, 
28th December, 31st March (or other day between 
7th March and 22nd April), and 24th June (4Seph. 
Com. 882 4th edit.). 

II. Summary jurisdiction in larceny. — The 18 & 19 



Vic. C; 126, gives justices'in petty sessions a summary 
jurisdiction to try, by the consent of the prisoner, 
charges of larceny j where the value of the property 
stolen does not exceed Jive shillings^ and attempts to 
commit larceny, and, as we shall presently see, 
there is an enlarged jurisdiction in cases of simple 
larceny of goods above the value of five shillings, 
or stealing frt>m the person, or larceny as a servant 
or clerk, but this is only in the event of the accused 
pleading guilty. The juiiscUction conferred by the 
act may be thus stated: — ^Magistrates in petty 
sessions are empowered, by consent of the prisoner, 
to adjudicate summarily upon charges of sitnpk 
larceny, if the value of the whole of the property 
alleged to have been stolen does not in their judg- 
ment exceed five ehillings, and upon charges of 
attempts to commit larceny from the person^ or simple 
larceny. If they find the ofienoe proved, they may 
commit the offender to the common goal, or house 
of correction, to be imprisoned, with or without 
hard labour, for any period not exceeding three 
calendar months; and if they find the offence not 
proved, they are to dismiss the charge, and deli?er 
to the person charged a certificate of such disiAissaL 
There are three cases, however, in which this 
summary jurisdiction is not to be exercised by 
the justices. First, if the person charged do not 
consent thereto. . Secondly, if it appear to the 
justices that the offence is one which, owing to a 
previous conviction, is punishable by law wkh 
transportation [penal servitude] ; and, thirdly, if 
they are of opinion that the charge is, from any 
other circumstances, fit to be made the subject of 
prosecution by indictment. In any of the above 
three cases the justices are to deal with the charge 
in all respects as if the act had not been passed. 

in. Appeals— Petty sessions.-— The 20 & 21 Vic. 
c. 43, allows an appeal against any conviction or 
order of magistrates to one of the superior courts of 
common law, upon t?ie ground that it is erroneous in 
point of law (4 L. C. 142—141). The magistrates 
may refuse to allow the appeal (except where the 
application is made under the Attorney-General's 
direction), if they are pf opinion that the application 
is merely frivolous ; .but even then the appellant 
may apply to the Court of Qneen*s Bench for a rule 
calling upon them to show cause why the appeal 
should nqt lie. The form of the appeal is by special 
case, which is stated and signed by the justices, 
provided the application for that purpose is made 
to them in writing, and security to prosecute, &c, 
given within three days firom their decision. The 
appellant, on receiying the case, must give a copy 
thereof, and notice of appeal, to the respondent, 
and transmit the case itself (without certiorari) to 
the superior coUrt within three days after he, the 



JUKX 1, 1858.] 



THE LAW CHRONICLE. 



407 



appellant, has received it. The taperior court, 
decides the cue, haviiig power over the cocU, and 
the decision is enforced hy the magistrates. The 
statute does not provide for appeals on matters of 
fact : these, therefore, remain almost as before, and 
ifill lie only when expressly allowed by statute, and 
then to the quarter sessions. The only alteration 
made as to such appeals is, that they will be taken 
to have been abandoned when an appeal on point of 
law is made nnder this statute. 

rV. Grand Juries. — ^A grand jury must consist of 
twelve at least, and not more than twenty-three 
(2 Hale*s P. C. 161). The grand jury, after being 
charged, withdraw to sit and receive indictments 
which are preferred to them in the name of the 
king, but at the suit of any private prosecutor ; they 
are only to hear evidence on behalf of the prosecu- 
tion, for the finding of an indictmeut is only in the 
nature of ah inquiry or accusation, which is after- 
wards to be tried and determined, and the grand 
jury are only to inquire upon their oaths whether 
there be sufficient cause to call upon the party to 
answer it (4 Black. Com. 802). By the 19 & 20 
Vic. c 64, witnesses examined before grand juries 
are to be sworn in the presence of the jurofs, 
without being sworn in open court (3 L. C. 177). 

V. Challenge of jury, — The prisoner only has 
a right in treason and felonies to a peremptory 
challenge ; in treason 36, in felony 20 persons. 
There is also a challenge both by the Sovereign 
(or prosecutor) and the prisoner for cause. There 
is no limit to thb right (ManseU v. Reg. 26 L. J. 
M. C. 187 ; 4 L. C. 000). 

YL Arrest. — ^An offender may be arrested without 
warrant by any private person present at the com- 
mittal of a felony. Such persons may also arrest 
one reasonably suspected of a felony, though not of 
a misdemeanor, except it be in the night-time, under 
the act presently mentioned (see Bowditch v. Balkin, 
19 L. J. N. S. Exch. 337). Several statutes give 
the party ii\jured a power of arresting without 
warrant, and this where the offence is not of a 
highly criminal nature, as wilful trespassers, &c. (4 
Steph. Com. 388, 389, 2nd edit.). And by s. 11 of 
the 14 & 16 Vic. c. 19, any person may apprehend 
persons committing indictable offences in the nighty 
and may convey or deliver them to a constable. 
The night-time is the same as in burglary. And 
s. 10 of the same act authorises any person to appre- 
hend persons committing offences against that act. 
Private persons may, in the case of a felony in pre- 
senHa, justify breaking open doors in pursuit of the 
felon. So in cases of felony, or dangerous wound 
given inpresentia^ private persons may justify killing 
the party who resists or takes to flight to prevent 



the arrest^ and could not be arrested otherwise (4 
Steph. Com. 122, 4th edit). 

VII. Attorney preparing brief — The duty of an 
attorney for a prosecution in preparing a brief for 
counsel is to furnish him with a copy of the deposi- 
tions, and such observations as may be thought neces- 
sary for insuring a conviction. Frequently the 
depositions only are furnished to the counsel. 

VIII. Finding goods. — When a person finds pro- 
perty, if he at the time knows who is the owner 
thereof^ and does not restore it, this is larceny ; but 
it is not a larceny if the finder did not, at ihe time of 
the finding^ know, or had not then the means of 
knowing, who the owner was (Reg. v. Thurbom, 
13 Jur. 499 ; Reg. v. Vincent, 11 Law Tim. Rep. 
874 ; Reg. v. West, 24 Law Joum. M. C. 4 ; 18 
Jur. 1031 ; 1 Law Chron. 346 ; 2 Id. 12, 230) 

IX. Receiver — Emdence.-^yih.es^ the receiver has 
been convicted, evidence is given, by an examined 
copy of the record of the conviction of the principal, 
as pmf of his conviction, and of .the commission of 
the larceny. The offence of receiving is then proved 
(Archb. PL and Ev. 271, 8th edit. ; Key Crim. L. 
74—79). 

X. Housebreaking and burglary — Mandaughter and 
murder — Wounding. — Burglary and housebreaking 
differ in no other respect tlum that burglary must 
be committed in the night time — i. e., after nine in 
the evening and before six in the morning (1 Vie. 
c. 86, s. 4). Manslaughter is the imlawful killing 
of another without express or implied malice, whilst 
murder is such a killing with mslice either express 
or implied (4 Bl. Com. 176—200 ; First Bk. 314). 
Wounding with felonious intent is where the offender 
seeks to maim, disfigure, or disable the prosecutor, 
or to do him some grievous bodily hanp, or in 
resisting apprehension, &c. Unlawfully wounding is 
where it is done maliciously without any such intents. 
A conviction for the latter offence may take place 
on an indictment for the former (14 & 15 Vic. c. 
19, s. 6). 

XI. Perjury — Evidence. — ^In order to obtain a 
conviction for peijury two witnesses are necessary. 
This is founded on the reasonableness of requiring 
more than a inere counter-denial, which one witness 
only can give, and so there would be only one oath 
against another (4 Black. Com. 368 ; Archb. Crim. 
Plead, and Eyid. 166, 668, 8th edit). However, it 
will be sufficient that the perjury be directly proved 
by one witness, and corroborative evidence on some 
particular point be given by another (Vide R. v. 
Mayhew, 6 Car. & P. 316 ; R. v. Yates, ib. 132 ; 
ILy. Parker, 1 Car. & M. 639 ; Htg. v. Roberts, 
2 13ar. & Kirw. 607) ; and where the alleged per- 
jury conmsts in the defendant*s having contradicted 
what be himself swote on a former occasion, the 
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testimony of a single witness in support of the 
defendant's own original statement will support a 
conviction (R. y. Harris, 5 B. & Aid. 929 ; but see 
contra^ Reg. y. Wheatland, 8 Car. & Pay. 288, per 
Gumey, B.). 

Xn. Conspiraqf. — ^A conspiracy may be defined 
R8 a combination or agreement between several 
persons to carry into effect a purpose hurtful to 
some individual, or to particular classes of the com- 
munity, or to the public at large, but not being 
a completed felonious purpose (see Reg. v. Peek, 
9 Adol. & Ellis, 686 ; 4 Steph. Com. 293, 2nd edit.; 
First Bk. 805). 

Xin. Accessories before fact — An accessory befpre 
the fact is he, that being absent at the time of the 
commission of the felony, procures, counsels, com- 
mands, incites, or abets an .ther to commit it. And, 
whoever procures a felony to be committed, although 
through the intervention of a third person, without 
any personal communication with the doer of it, 
is an accessory before the fact (Foster, 125 ; Com. 
Dig. tit. "Justices," T. 1). If the crime solicited 
to be commttted be not done, then the adviser can 
only be indicted for a misdemeanor (2 East's Rep. 
5 ; 4 Black. Com. 87). Accessories be/ore the fact 
may be indicted, tried, convict r«d, and punished in 
the same manner as if they were principals (Key 
Crim. Law, 78 ; 11 & 12 Vic. c. 46, s. 1 ; First Bk. 
294). 

XIV. Autre fuis acquit, — ^We are informed that 
there is an express decision on this point, but we 
have not been able to find it. We are, therefore, 
lefl to form our own opinion. The plea of autrefois 
acquit is allowed upon the principle that no man is 
to be brought into jeopardy more than once for the 
same offence. The point then turns on thib : are the 
offences of burglary and housebreaking the same ? 
and the answer is, they are substantially the same, 
the only diffcreace being that the former must be 
committed in the night-time, or ?diat the law defines 
as such. Thus it is laid down in Arch. PI. and Ey. 
by Jervis and Welsby (12th ed. p. 322), and Archb. 
New Crim. Pr^^c. 347, that if the offence of house- 
breaking be proved to have been done in ^he night- 
time, so as to amount to burglary, the defendant 
may notwithstanding be convicted of the offence of 
housebreaking (see also R. v. Pearce, R. & R. 74 ; 
R. V. Robinson, Id. 321). It therefore seems that 
the plea o? autre fois acquit must be an^mswer to the 
charge of burglary, and we can scarcely believe the 
decision referred to is such as is stated. 

XV. Larceny — Venue — Property — Bailment, — ^In 
an indictment for larceny, where the goods were stolen 
on their carriage from London to Liverpool, the 
venue may be laid in any county through }Fhich the 
cuach, vessels, &c., passed in the course of the 



journey in which the offence was conunitted (7 Geo. 
4, c. 64, s. 13). The property may be laid either 
in the owner or the .llMdlee (R. ▼. Remnant, 4 C. & 
P. 891 ; Arch. Fl. and Ev. 80, 8th ed.). 
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WuABTON*s Articled Clerks Manual. 

A Manual for Articled Clerks: containing Courses of 
Study as well in Common Tmw^ Conveyancing^ Equity^ 
Bankruptcy and Criminal £atr, as in Constitutional^ 
Roman-dvil^ Ecclesicutical^ Colonial and Interna' 
tional Laws^ and Medical Jurisprudence^ a Digest 
of all the Examination Questions^ unth the General 
Rules^ Forms of Articles of Clerkship, Notices, Affi- 
davits, etc,, and a List of the proper Stanqis and 
Fees: being a Comprehensive Guide to their Suc- 
cessfvl Examination, Admission, and Practice as 
Attorneys and Solicitors of the Superior Courts: 
Eighth Edition, By J. J. S. Wharton, Esq., 
M.A. Oxon, Barrister-at-Law, Author of *^The 
Law Lezicon,^^ ** An Exposition of the Laws re- 
lating to the Women of England," &c. London: 
Butterworths, 7, iTleet-street. 1858. 

In whatever other respects Mr. WhiCkton may 
exhibit a deficiency, it certainly cannot be all^;ed 
that his title-page is deficient in explicitness. Indeed, 
it may be said that a mere insertion of it here is as 
good as a lengthy notice of the work, and perhaps 
it will convey as precise a notion of what are the 
contents of the volume, as we could hope to furnish 
in a much more elaborate statement. Tlie mere 
fact that it is the eighth edition will sufiioe for many 
who are wilhng to adopt the prevalent notion that 
success and merit inevitably accompany each other. 
The scheme of the work, we are informed, is as 
follows: — *'It opens with a section cilntaining ad- 
monition as to the method of study, the desirableness 
of reading upon a plan, and the benefit derivable 
firom a habit of analysis. It debates the compara- 
tiye advantages of the several means of acquiring 
knowledge, and suggests a prelimidary course of 
philosophical jurisprudence as profitable for discip- 
line before entering upon the acquirement of tech- 
nical law. An opinion is given as to the formation 
of a law -library, and upon many other cognate sub- 
jects, and a mode proposed to avoid confusion amidst 
the rapid and incessant transitions in every branch 
of our laws. 

*^ A second section contains a description of law, and 
distinguishes its substantive and adjective provisions. 
A tabular v>ew of the laws of England is then ex- 
hibited, ana the order in which I have discussed them 
laid down. 

^*In Part I. the Common LaWf Conveyandog, 
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Equity, Bankruptcy and Criminal I^w are treated 
in separate chapters. Summaries of the most pro- 
minent subjects are introduced, and the best books 
and authorities recommended for the purpose of 
working out their details. To these departments, 
forming as they do the branches for examination, the 
articled clerk is advised to give his earnest diligence. 

^^ An analytical digest of all the examination ques- 
tions from A.D. 1836 (when the examination for 
articled clerks was instituted) to a.d. 1858, follows 
the corresponding chapters. The question upon re- 
pealed laws have been omitted, and repetitions avoided, 
— notes, hqwever, being added, showing bow often a-^ 
question has been repeated ; by these means space 
has been ^economised, and confusion arising from 
abolished subjects obviated. A few of the questions 
have been slightly altered, either to correct a word 
or phrase, or to adopt them to recent reforms. New 
statutes and important cases are frequently quoted to 
indicate the best sources for acquiring a sound 
knowledge of the matter of inquiry. A research 
into these authorities, and the reflections that it 
must necessarily engender, are wortli, in my judg- 
ment, infinitely more than any categorical answer, 
however lucid in arrangement, or complete in cir- 
cumstantial finish. In the Appendix, p. 655, will 
be found the examination paper of Hilary Term last, 
printed exactly as it was placed before the candidates, 
and this brings up all the questions to the day of 
my going to press. 

** In Part U. several important and interesting de- 
partments are treated of. 

** Chapter I. sketches our constitutional or organic 
law, a subject peculiarly demanding the attention of 
an Englishman in these days of repressive measures, 
and experimental despotism. To revert to the fun- 
damental principles of our dearly-bought freedom 
has become essential not only t(f baf9e the insolent 
efforts of irresponsible authority, but also to keep in 
remembrance the glorious causes of our prosperity 
and independence. 

*^ The Roman-civil law, attracting as it does con- 
siderable notice, is somewhat elaborately analysed in 
the second chapter. This analysis is calculated, I 
hope, since it is meant, to facilitate the study of a 
jurisprudence, which has furnished a model for many 
of our own judicial theories. 

^'The ecclesiastical law is spoken of in the follow- 
ing chapter. * A court having been created for the 
settlement of disputes arising out of probate wills, 
letters of administration, and the contract of mar- 
riage, in which the profession can practice, the 
subject of this chapter has become of considerable 
importance, and I have taken pains with it ac- 
cordingly. 

^^The rapid development of the colonies, the 



augmenting tide of emigration, and the gigantic 
expansion of our wonderful commerce, have brought 
the nations of the earth into more active intercom- 
munication, and rendered a knowledge of colonial and 
international law essential to the English lawyer. 
The fourth and fiflh chapters are, therefore, taken 
up with these branches. Whilst the former ad- 
dresses itself to colonial law, the latter debates the 
law of nations, and the conflict of foreign and 
domestic jurisprudence, and attempts an epitome of 
the salient principles, the perusal of which may not, 
I trust, be altogether unimproving. 

^* The concluding chapter of this part is on Medical 
Jurisprudence, a science attractive, as teaching the 
economy of our physical machinery, and serviceable 
for the protection of innocence, and the detection of 
crime. This is surely cause sufficient to justify its 
admittance for the first time, I believe, into a work 
embracing the laws of England, ni^ional, interna- 
tional, and colonial. 

** In reviewing these eleven great topics, it was im- 
possible, within the prescribed limits of the volume, 
to trace their principles to their minute results, or to 
follow their practical procedures into their exact 
details ; to have attempted this would have swelled 
the Manual into an encylopsdia, and inflicted the 
irksome repulsion of a ^* big book,'^ as well as de^ 
feated the main object of introducing a student, with 
a short and familiar address, to the several subjects 
of law-learning. 

*^ Nothing is more desirable, on a first acquaintance 
with a science, than to render its introduction easy 
and agreeable, in order to make the tyro feel some- 
what at home, so that he may be at ease with the 
newness of his situation, and become interested with 
the unaccustomed pursuit. Place in a youtlf s hands 
a programme of the proceedings, encourage him to 
think, and he will quickly abandon his reserve, and 
enter into the spirit and business of that which is 
going on around him. It is under these impressions 
that I have debated the several laws in popular 
language, and given an analytical result of a theory, 
so as to show its extent and connection, its phases 
and technicalities, rather presenting the matter by 
way of suggestion, than by deducing the several stepsi 
of the legal problem. Occasionally a doctrine is 
elaborated, or a piece of practice fully expounded ; 
but, for the most part, the branches are treated of, 
and the subjects displayed in classified tables, for the 
purpose of furnishing a chart whereby a- student 
may conduct his readings ai^Bl inquiries properly and 
methodically through the books recommended, as 
well for perusal as refererice. 

** An Appendix, concluding the work, shows the 
career of an articled clerk, from the tinfie of his 
entering into the chambej^s or officcis of hi ^principal. 
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to the period of his standing within the threshold of 
his profession, prepared to commence his practical 
life. Precedents of Articles of Clerkship, Assign- 
ments of Articles, and Affidavits to enrol them, are 
here given ; and also the requisite notices of admis- 
sion and examination, and the documents to be 
lodged with the Incorporated Law Society. The re- 
gulations for condvcting the examination, the practice 
of being admitted into all the courts, with forms o^ 
the necessary affidavits ; the mode of obtaining the 
several commissions, and the issuing of the annual 
certificates follow, together with a list of all the 
necessary stamps, fees, and charges." . 

Thus far, then, the reader sees mapped out in 
detail the matters referred to in the compendious 
title page. We wish we had space to enter more 
fully into the plan of Mr. Wharton, but as we pre- 
sume most articled clerks will purchase the work for 
themselves, this is the less to be regretted. We 
have looked through the volume, and can say that 
it is as accurate as could be expected, and two or 
three mistakes we have noticed are quite trivial, such 
as that the last edition of Harrison's Digest comes 
down to the year JL843 only, and that there are still 
inferior Courts of Chancery in the Cinque Forts, 
whereas our readers know (2 L. C. 148) that they 
have been abolished. Occasionally the information 
afforded is of a very general nature, as the following : 
** There is a great deal of practice relating .to the 
drawing up, pasring and entering the decree, en- 
forcing it, and appealing against it." 

One feature of utility in the mode of preparing the 
work is the frequent recourse to the tabular method, 
which is a great assistance to the reader. One short 
extract we must give in order that it may be under- 
stood what we mean in this respect. We select 
fh>m that part treating of the practice of the courts. 

^* III. After acquiring a notion of the province of 
the common law, the tribunals for its administration 
should be learned. 

'^ A tribunal or court is a public place set apart for 
the administration of justice, by properly constituted 
authorities. Its constituent parts are three — y\x, : — 
1. the jtuiex or judse; 2. the actor, or plaintiff; 
and, 3. the reus^ or defendant. 

The common law tribunals, or courts, rank in the 
following order : — 

'' (1) The Court of Queen^s Bench ; which is a 
court of record, and has five judges — viz. : one Lord 
Chief Justice, and four putsne, or junior justices. 
Besides the five judges, there are five masters, and 
a numerous staff of derks for the transaction of Uie 
business of the several offices connected with the 
courts. 

*' The iurisdiction of this court is twofold ; the 
civil or plea side, and the criminal or the crown side. 
The mattters comprised within its civil jurisdiction 
may be thus classed — 



** (I.) Formal or plenary. 

** (1) Personal actions. 

^^ (2) Mixed action of ejectment. 

" (U.) Summary. 

"(1) Annuities and mortgages (15 & 1( 

Vic. c. 76, ss. 219, 220). 
" (2) Arbitrations and awards. 
'^ (3) Habeas Corpus Act (31 Car. 2, c. 2, 

extended by 56 Geo. 3, c. 100). 
" (4) Interpleader Act (1 & 2 Will. 4, 

c. 58): 
"(5) Over officers of the court. 
'^ (6) Warrants of attorney, cognovits, and 
' judge^s orders for judgment. 

" (in.) Auxiliary. 

^* (I) Answering a special case. 

^* (2) Enfordngjndgmentsofinferior courts 

of record. 
'* ^3) Prerogative mandamus to compel 

inferior courts or officers to act (see 

17 & 18 Vic. c. 125, ss. 75-77). 
•* (4) Prohibition. 
" (5) Oho warranto, 
" (6) Trying an issue in fact from a court 

of equity, or a feigned issue. 

" (IV.) Appellate. 

*' {V\ Appeal from the decisions of justices 
01 the peace, in giving possession of 
deserted premises to landlords, under 
11 Geo. 2, c. 19, ss. 16, and 17. 
*^ (2) Writs of error from certain inferior 
courts of record (17 & 18 Vic. c. 126, 
s. 1^. 
" (3) Writs of false judgment from inferior 
courts, not of recora, but proceeding 
according to the course of the common 
law. 
'^ (4) Appeals by way of a case from the 
summary jurisdiction of justices of the 
peace, on Questions of law (20 & 21 Vic 
c. 43 ; Order of Court, 25th November, 
1857). 
^*(2) Connected with the Court of Qneen^s 
Bench, and auxiliary thereto, is the Practice Court, 
presided over by one of the pmsne judges in rotation. 
The Practice Court (formerly called the BaU Court) 
hears and. determines common matters of business, 
and ordinary motions for writs of mandamui, pro- 
hibition, &c. 



(3) The Court of Common Pleas, or Common 
Bencn, as it has been sometimes called. This court 
has a similar staff of judges, masters and officers, as 
as the Queen^s Bench. 

''Its jurisdiction is altogether confined to civil 
matters, having no cosnisance in crimirfal cases, and 
is concurrent with that of the Queen*s Bench, as 
above classified, except, as to the prerogative writs of 
mandamus^ quo warranto, and error after judgment 
from inferior courts of record. And it has a peculiar 
or exclusive jurisdiction in the following cases : — 

'* (I.) Formal or plenary. 

*' Real actions. 
'' (II.) Summarv 
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*' Under the Railway and Canal Traffic Act, 
18M (17 & 18 Vic. c. 31). 

" (m.) Auxiliary. 

'* (1) Registration of judgments, aiA...ities, 
&c. (1 & 2 Vic. c. 110 ; 2 & 8 Vic. c. 11 ; 
8 Ae 4 Vic. c. 82, and 18 Vic. c. 16). 

" (2) Under 3 & 4 Wm. 4, c. 74, respecting 
the fees connected with conveyances 
executed by virtue of the act, and also 
with the examination of married women 
concerning their assurances (see 11 & 12 
Vic. c. 70; 17 & 18 Vic c. 75, and 
19 & 20 Vic. c 108, 8. 73). 

"(IV.) AppelUte. 

"Appeals from tbe Revising Barristers' 
Courts, under 6 & 7 Vic. c. 18. 

(4) The Court of Exchequer of Pleas was orig^- 
ginally established to determine those causes in 
which the Sovereign, or his servants or accountants, 
was or were concerned ; but it has gradually become 
open to all persons. The number of the judges is 
the same as in the Queen^s Bench, the Lord Chief 
Baron, and four puisne barons, with the like pri- 
vileges and powers, and the officers are similar. 
Ther^ are two sides to this court ; the revenue side, 
where all questions and proceedings concerning the 
revenue or Crown debts are exclustvelv determmed, 
and the plea or common law nde. The subjects of 
jurisdiction within the plea side of thia court are 
predselv the same as those of the Qa^cn's Bench, 
set forth, ahte, except as to annuities, prerogative 
writs of mandamus and qua warranto^ and appeals 
from justices of the peace in giving landlords posses- 
sion of deserted premises, the statutes relating 
to such matters only embracing the judges of the 
Queen's Bench and Common Fleas. 

" These, then, are die three superior courts of 
common law at Westminster, with their concurrent 
and exclusive civil jurisdictions. 

" The number of the judges and barons of each of 
these courts who sit in banco, or in full court, during 
term time, is four — ^viz., the Chief. Justice or Chief 
Baron, with three puisne judges, or barons ; the five 
judges never sit together, or professedly concur in 
any decision ; the remaininc puisne judge or baron 
in rotation hears and decides upon matters of less 
importance at chambers, and as to the Queen*s Bench, 
in Its Practice Court. All the most important pro- 
ceedings are transacted before the full court t» taneo, 
such as formal arguments and decisions r;K)n de- 
murrers, or in arreit of judgments, or upon special 
cases and verdicts, or upon rules for new trials, &c. 
At Judges' Chambers, in Chancery-lane, a single 
judge exercises an extensive jurisdiction over minor 
proceedings, such as mere courts of practice, irre- 
gularities, &c., which arise in the conduct or defence 
of an action, Bfid this as well in term as during vaca- 
tion. One of the filleen jud^s remains in toi>vn 
during the vacations and assizes to transact the 
chamber business of all the courts. 

" (5) But a most important part of the practice, 
the trial of issues in fact, is determined in the nisi 
prius courts, which are formed by a single judge and 
a jury. They arc the sittings at nwi jirhts m I^ondon 



and Westminster ; the circuit nut /^nu^ courts ; trials 
at bar, which may be had before the four judges at 
Westminster and a special jury ; and trials before the 
under-sheriff, which have been greatly diminished 
by the county courts. 

"(6) The error and appeal tribunals are the 
Exchequer Chamber and the Judicial Court of the 
House of Lords.** 

On the whole, we think, any articled clerk com- 
mencing his studies will find Mr. Wharton's -book of 
assistance, as it will aid him in ascertaining to what 
matters he should direct his attention, and at the 
same time ftqnish him with information serving for 
the ground- work of further study. There certainly 
is' no work of the kind, and that is some merit in 
these days of imitation. 



Oke's Maoi6ter(al Synopsis. 
A Practical Guide for Magistrates, their Clerks, 
Attorneys, and Constables, in all Matters out oj 
Quarter Sessions; containing Summary Convictions 
and Indictable Offences, with their Penalties, Pumsh- 
ment, -Procedure, jv., tdbularly arranged. By 
George C. Oke, Assistant Clerk to the Lord 
Mayor of London, Author of " The Magisterial 
FomiuHst,'' " The Law of Turnpike Roads,'' f^. jr. 
Sixth Edition, Enlarged and Improved. London : 
Butterworths. 1858. 

It is so short a time since we noticed the 5th 
edition of Mr. Oke's work, that when we saw an 
advertisement of the 6th edition, we thought it must 
be a mistake, but we now find thift it is a reality. 
We cannot say we are very much surprised at this 
when we consider the utility of the work to all 
engaged in magisterial matters — ^to them it is indis- 
pensable — ^we may say a real treasure. We find the 
size of the volume increased by about 200 .pages, and 
it is evident that the author has taken the oppor- 
tunity of revising and improving the work. As he 
mentions during the last year the additions to, and 
alterations in, magisterial law have been few but 
important, amongst the statutes are the 20 & 21 Vic. 
c. 43, enabling dissatisfied parties to call upon, and 
justices to state, cases for the opinion of a superior 
court of common law on questions of law airising- on 
summat^ proceedings, which Mr. Oke has noticed 
and given the necessary forms. The 20 & 21 Vic. 
c. 8, altering the terms of penal servitude for indictable 
offences, has required great alterations extending 
through nearly 100 pages. Indeed, this act alone 
would have justified a new addition, as the practi- 
tioner and magistrate's clerk (not to say the magis- 
trate) were continually called upon to say what 
were the alterations made in the sentences for the 
varibus offences. It appears, too, that the author 
has enlarged many of the titles, and added others 
which were called for — namely, "Evidence before 
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Magistrates," »* Actions," "Mandamus," **Rule,'» 
V Certiorari," "Divorce,'* "Industrial Schools,'* 
"Obscene Books," "Reformatory Schools," &c., 
besides minor improvements. It is impossible for us 
to set forth these in detail, but an extract may give 
some idea of the sort of information to be found in 
the work. Our extract will be taken from that part 
of the introduction which treats of documentary 
evidence, which is divided into (1) private docu- 
ments ; (2) public documents ; (8) foreign and 
colonial laws — 

"il« to private documents, — ^According to the rule, 
that the best evidence must be given (No. 3, p. 69), 
and that secondary evidence is inadmissible until the 
absence of primary evidence is explained satis- 
factorily, a party who relies upon a written docu- 
ment must either produce it, or show that he has 
made every reasonable effort to produce it. In the 
latter case, if he has been unsuccessful, he may 
prove the original document, either by a copy, or 
any other authentic kind of secondary parol eviaence. 
(Powell, 295). The rule is, that all originals must 
be accounted for, before secondary evidence can be 
given of any one (Parke, B., Alison v. FurnivaL 
1 C. M. & K. 292). 

*^ Notice to produce^ when unnecessary. — It must 
first be proved, that the original is in the hands of 
the adverse party, and that a notice to produce has 
been served on such party a reasonable time before 
the hearing ; but where the document is in the hands 
of a third party, a subpoena duces tecum must be 
obtained from the crown office, justices having no 
power to summon a witness and require him to 
produce documents before them in any case. A 
notice to produce is, however, unnecessary m these 
cases — 1st, where a party holds a duplicate original 
or counterpart of his adversary's document; 2nd, 
when the nature of the case and proceedings inform 
the adverse party sufficiently, that he w*ll be required 
to produce tlie document ; 3rd, a notice to proauce a 
notice is not required— e. {/., a notice to quit, a notice 
of action, notice of dishonour of a bill, notice to 
produce a signed attorney's bill in an action on it ; 
4th, if a party or his attorney be shown to have an 
original with him in court, and refuses to produce it, 
secondary evidence will be received, notwithstanding 
the want of a notice to produce ; 5th, notice will not 
be required when the adverse party has admitted the 
loss of the original, or where it is in the nature of 
an irremoveable fixture ; and 6th, merchant seamen 
are permitted to prove orally an agreement with the 
master of a ship, without producing the original, or 

fiving notice to produce it (17 & 18 Vic. 104, s. 
65 ; Powell, 299—301). 

** Stamps. — As to the stamps on written documents, 
the general rule is, that where a stamp is essential to 
the legal validity of a writing, that writing cannot be 
given in evidence in civil proceedings if it be un- 
stamped, or insufficiently stamped (Powell, 367) ; 
and in these proceedings we must class all these 
matters before justices which are not termed indict- 
able offences, or charges punishable on «*suminary 
conviction (a distinction made by the Law of Evi- 



dence Act, 14 & 15 Vic. c. 99. s. 3, ante, p. 57) ; but 
in the superior courts, the 17 & 18 Vie. c. 125, sa. 
28, 29, aUows.the officer to affix a proper stamp on 
pajrraent of a penalty. In criminal proceedings (and 
which are those relating to indictable offences and 
summary convictions), the rule is. different, for the 
17 & 18 Vic. c. 83, s. 27, enacts, that * every instru- 
ment liable to stamp duty shall be admitted in 
evidence in any criminal proceeding, although it may 
not have the stamp required by law impressed 
thereon, or affixed tnereto.' When it is necessary 
to produce the writing, or account for its absence, 
secondary evidence will not be received, if it appear 
that the original required a stamp, and that it was 
unstamped. But a writing requiring a stamp will be 
presumed to have been properly stamped ; and so as 
against a party reflising to produce it after notice. 
Such a presumption may be rebutted by evidence, 
that the writing was not stamped. Where an 
instrument is inadmissible by reason of the stamp 
laws, it will be allowable to resort to other admissible 
evidence (Powell, 361 ; Davis's County Courts, 2nd 
ed. 79, 72). 

^^ Proof of handwriting, — ^The proof of signatures 
or handwriting is the essential part of the proof of 
private writings. There are various admissible 
kinds of such proof— 1, handwriting may be proved 
b^ a witness who actually saw the jMirty write or 
sign, which is the most satisfactory evidence; 2, by 
a witness who has seen the party write on other 
occasions, even if it be but once only ; 3, by a witness 
who has seen documents purporting to be written by 
the same party, and whicn by sub^quent communi- 
cations with such party, he has reason to believe the 
authentic writings of such party; 4, under the 
Common Law Procedure Act, 1854, (17 & 18 Vic. c. 
125, s. 27), in civil cases, a witness may give his 
opinion as to the authenticity of a disputed docu- 
ment, by comparing the handwriting with any 
document which hasbeen proved to the satisfaction 
of the judge to be the genuine writing of the party 
(Powell, 304). 

" Proof by attesting witness. — Should there be an 
attesting witness to the writing, he must be called ; 
but by tne 17 & 18 Vic. c. 125, s. 26, in civU cases, 
it is not now *■ necessary to prove by the attesting 
witness any instrument to the validity of which 
attestation is not requisite ; and such instrument may 
be proved by admission, or otherwise, as if thero 
had been no attesting witness thereto.' To this 
reservation there aro several common law exceptions. 
Thus, it is a rule that — 

^*An attesting witness need not be called to 
prove an instrument which is more than 
thirty years old ; 

or when the original is withheld by an adverse 
party, who refuses to produce it after 
notice ; 

or when the adverse party, in producing it, 
after notice, claims an interest under it ; 

or when the adverse party has recognised the 
authenticity of the instrument d^ acts in 
the nature of an estoppel in a judicial pro- 
ceeding; 

or when the attesting witness is proved to be 
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dead, insane, beyond the jurisdiction of the 

court, or otherwise not producible after 

due endeayours to bring him before the 

court. 

" It will be sufficient generally to prove in these 

cases the handvmting of the attesting witness 

(Powell, 307). 

^' Writings that refresh the memory, — ^Documents 
will often be admissible to refresh the memory of a 
witness, and the witness may give oral evidence 
accordingly, after a perusal of their contents: — 

Ist. When the writing' actually revives in his 
mind a recollection of the facts to which it 
refers; 
2nd. When, although it fiiil to revive such a' 
recollection, it creates a knowledge or belief 
in the witness that, at the time when the 
writing was made, he knew or believed it 
to contain an accurate statement of such 
facts; 
8rd. When, although the writing revives neither 
a recollection of the facts, nor of a former 
conviction of its accuracy, the witness is 
satisfied that the writing would not have 
ibeen made unless the facts which it pur- 
ports to describe had occurred accordingly 
(Powell, 309). 
^* Matters required to he proved hy wnting only. — 
Many matters can be proved only by deed or other 
writing ; and in such cases, oral evidence, however 
distinct and direct, is wholly inadmissible (Powell, 
313), viz.— 

*' Incorporeal rights, such as advowsons, rever- 
sions, &c. 
Contracts by corporations, by deed bearing the 

corporate seal. 
Contracts by joint stock companies under special 
acts (8 & 9 Vic. c. 16, s. 27 ; 7 & 8 Vic. c. 
110, ss. 44, 45, 46; 19 & 20 Vic. c. 47, 
s. 41). 
Transference of shares in joint stock companies 
(8 & 9 Vic. c. 16, 8. 14 ; 19 & 20 Vic. c. 47, 
ss. 20, 21, 26, 112). 
Sale of ships (17 k 18 Vic. c. 104, s. 55). 
licajies or interests in land (29 Car. 2, e. .3, 

ss. 1, 2, 3 ; 8 & 9 Vic. c. 106, s. 3). 
Wills (29 Car. 2, c. 3, s. 5 ; 7 Will. 4, and 1 
Vice. 26; 15 & 16 Vic. c. 24). 
^^ Extrinsic evvlence to explain, — ^The following are 
established rules as to the admission of oral evidence 
to vary or explain written documents: — 

^' Ist Extrinsic, evidence is inadmissible to con- 
tradict, add to, or subtract from or vary, 
the terms of a written instrument. 
2nd. Extrinsic oral evidence is admissible to 
prove that another contract not under seal 
has been discharged, either before or after 
breach. 
3rd. A written instrument cannot be released 
or avoided by evidence of an intrinsically 
inferior nature. 
4th. Extrinsic evidence is admissible to explain 
written evidence (Powell, 331—356)." 

The mass of information contained in this work in 
a tabular form is unprecedented, and \vc could wish 



that Mr. Oke had extended his labours to other 
portions of the law, as we are satisfied that his 
industry, learning, and excellence of arrangement, 
would prove advantageous in other spheres. How- 
ever, we must be content to have what Mr. Oke 
gives us, and it must be added that so useful a 
volume could not possibly have been produced 
merely as a result of literary labour (unless by a 
German), for its excellence is, in a great measure, 
due to the practical experience which the author 
daily has in the position which he now occupies, as 
well as what he formerly had. It is this peculiar 
feature which has given to the work that reputation 
which it has so worthily obtained, and has made the 
profession a debtor to Mr. Oke. 



SUMMARY OF DECISIONS. 



EQUmr AND COXYETANCING. 

COPYHOLD. — Unlawful seizure — Jurisdiction of 
courts of equity, — In Com. Dig. Tit. " Copyhold,*' 
p. 2, it is said, *' If the lord ousts his tenant without 
cause, or for an involuntary forfeiture, the copyholder 
may sue in Chancery, and shall be there relieved.*' 
This authority has been followed by V. C. Wood, 
who has decided that h copyholder, who has bceir 
ousted without cause by the lord, is entitled to 
relief by suit in equity, as well as by action of 
trespass at law. Andrew v. Hulse^ 6 Week. Rep. 

508. 

HUSBAND AND WIFE.— i>owit«7 — Foreifjn 
will — Execution of power, — Persons residing in 
foreign countries, where the laws differ irom ours, 
seem to be peculiarly unfortunate in their endeavours 
to execute wills which shall be valid in this country. 
In the following case, under a power to appoint by 
writing under hand, or by will, a married woman, 
who for thirty years had resided in Paris apart from 
her husband, a domiciled Englishman, disposed of 
the fund by testamentary papers, signed, and good 
by the laiv of France, but not attested. It was held, 
that this was not a valid execution (re Daly, 6 Week. 
Rep. 633). The Master of the Rolls said, that Bain- 
bridge v. Smith (8 Sim. 86) was exactly in point. 
He added, '*the law requires two witnesses to a will, 
and as the testatrix has attempted to exercise the 
power by will, the documents cannot be a good 
execution under the other alternative of writings 
under her hand. Then it is said, these papers con- 
stitute a good will by French law, and there is no 
doubt that if the case were governed by French law, 
they would be a good execution of the power. But 
this depends on whether she, being a wife, could by 
residence in Paris acquire a French doniicil distinct 
from her huslwnd, whose domicil was English. 1 
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think the authorities decide the contrary. The cases 
in the House of Lords (Warrender t. Warrender, 
2 01. & Fin. 488; Tovey ▼. Lindsay, 1 Dow. 124) 
are conclusive.^^ Re Daly, 6 Week. Rep. 583. 

LEGACY. — Contingency — Vestvng-^ Divesting, — ^A 
legacy given absolutely will not be divested if the 
event on which it is given over does not strictly 
happen. After ^e cesser of a life estate, '* a gift to 
three persons equally, or, in case of the death of 
each or either of them, to be divided between the 
survivors or survivor, or their representatives:** 
Held, on the death of the three before the tenant 
for life, that their legal personal representative was 
entitled to the fund. The case of Macdonald ▼. 
Bruce (16 Beay. 581 ; 22 L. J. Ch. 779), is a 
doubtful one. Page t. May, 27 L. J. Ch. 242. 

MAINTENANCE.— WiU—Contti'uction'-Bequest 
of income to trustees for lunatic possessed of absolute 
property — Which fund primarily liable for mainten- 
ance t — A lady was absolutely entitled to property 
of which her brother was a trustee. She became of 
unsound mind, but was not found so by inquisition. 
The brother by his will bequeathed property to 
trustees upon trusts for investment, and directed 
them to pay half the income of the residue to the 
lady*s husband for his life ; and after his decease to 
pay such half of the income to the lady for her life, 
or to apply the same, or so much thereof as might 
be necessary for her support and maintenance ; and 
if there should be any surplus, the same was to be 
accumulated and paid as in his will mentioned. 
After the death of the testator the lady was found 
lunatic by inquisition. The Master in Lunacy 
reported on the property and income of the lunatic, 
and the court ordered a sum to be paid for her 
maintenance greater in amount than her life income 
under the will, and greater also in amount than the 
interest of her absoliite property. A bill was filed, 
by the committee of the lunatic*8 estate, to have it 
determined which was the primary ifund for her 
maintenance : Held, that the life income given by 
the testator must be first applied, and the remainder 
only of the maintenance must be made up out of 
the income of the property to which she was 
absolutely entitled. Rutland y. Crozier, 27 L. J. 
Ch. 261. 

MORTMAIN. — Charity— Public library, —The 
so-called Statute of Mortmain is a restraining statute, 
and it is said to be the duty of the courts, wherever 
a doubt exists, to give their decision against it. 
Unless a gift be to a charitable use it is not roid 
under the statute, which is expressly directed against 
the gift of land ** for the benefit of any charitable use 
whatever.** An institution, called the Penzance 
Public Library, supported by voluntary subscription 
of its members, and having for its object the collect- 



ing and preserving books for the use of such members, 
held, not to be a charity within the proviuons of the 
Statute of Mortmain. A devise of freeholds to the 
trustees for the time being of such library, and their 
successors for ever, for the use, maintenance, and 
support of the same library, held valid, accordhogly. 
Came v. Long, 6 Week. Rep. 582. 

PUBLIC COMPANY.— Joint stock company-^ 
Winding-up acts — Insurance companies — Officialman- 
ager of one company struck off the Ust of contributories 
to another,— A policy of insurance is a contract. 
Where, therefore, the secretary of the A. insurance 
company efieeted policies in another (the S. M.) 
insurance company, and the policies were expressed 
to be granted to him ** as the secretary and manager 
for and on behalf of the A. society, and his successors 
in office ;** the two companies were being wound-up, 
and the chief clerk pla6ed the name of the official 
manager of the A. company on the list of contribu- 
tories to the S. M. company : Held, that hb name 
must be struck off the list, as the polides were 
originally granted to the secretary of the^A. com- 
pany, and he therefore, and not the A. company, was 
the party liable on the contract. Exp. Harding, the 
Official Manager of the Athenaum Life Insurance 
Society, 81 Law Tim. Rep. 94. 

SETTLEMENT. —Power of sale— Time— Post- 
ponement in order to avoid sale at disadvantage — 
Infant. — An infant cestui que trust, aged ten years, 
who was entitled upon marrying or attaining twenty- 
one to the proceeds of certain real estate which 
was directed to be sold so soon as conveniently 
might be after the death of a tenant for life, filed 
her bill upon the death of such tenant for life, 
praying tliat the trustees might be at liberty to 
postpone |he sale, up<(n the ground that the property 
was likely to increase materially in value : Ordered, 
that the sale should be postponed untQ the further 
order of the court. Morris y. Morris, 6 Week. 
Rep. 493. 

SKIFFUIG.— Merchant Shipping Act, 1854 [vol. 
1, p. 846; Tol. 8, p. 816] — Jurisdiction — Foreign 
owner, — ^British acts of Parliament are prima facie 
applicable to British subjects only, when legislating 
in respect of matters not arising within the British 
dominions. As observed by Dr. Lushington in the 
Zollverein (2 Jur. N. S. 429), *'Inlookuig to an act 
of Parliament with reference to such a questi<m as I 
am now discussing — viz., as to whether it is intended 
to apply to foreigners or not, I should, endeavouring 
to ascertain the construction of the act, always bear 
in mind the power of the British Legislature ; for it 
is never to be presumed, unless the words are so 
clear that there can by no possibility bea mistake, 
that the British Legislature exceeded that power 
which, according to the law of the whole world. 
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properly belonged to it. The power of this country 
k to legislate for its own subjects all over the world, 
and as to foreigners within its jurisdiction, but not 
further; that being so, I. should be ill disposed to' 
think that any Attempt has been made to exceed that 
power» unless the words of the statute prevented my 
coming to a contrary conclusion.'* It has been 
decided that English courts have no jurisdiction to 
entertain a suit instituted by a foreign shipowner, 
under part 9 of the Merchant Shipping Act, 1854 
(vol. 3, p. S16)f for .the purpose of limiting his 
liability in respect of a collision — ^the act being. 
fipplicable to Bntish' ships only, except where " 
foreign ships are expressly mentioned. Copt r. 
Doherty^ 6 Week. Rep. 537. 

TENANT FOR LIFE.— Farm MU%j—i&^tr<. . 
— ^An agreement for letting a fkrm having been 
•auctioned by- th^ icourt, the tenant for life was 
allowed the expose of permanent repairs done to 
the house and buildings out of a sum of stock 
settled upon the same trusts. MacnoUy v. FUz" 
Herbert, 27 L. J, Ch. 272. 

TRUSTEES.--Ott/ of country^Tnutee Aci^ 1850 
— Copyhold— Covenant to surrender, — ^In some cases, 
where a trust is constituted by a covenant in a deed 
to do an act, the courts dedine to make orders under 
the Trustee Acts until a decree for specific perform- 
ance of the covenant in question has been made. In 
the following case there was a covenant by A. to 
surrender copyholds to the use of B., and in the 
meantime, and until such surrender should be made, 
that A. would stand seised of the copyholds *^upon 
trust for and to surrender the same unto B.^* A. 
went out of the jurisdiction without making any 
surrender. An order was made under the Trustee 
Act, 1850, for the appointment of a -person to 
surrender the copyholds to B., without requiring a 
decree for specific performance to be obtained. Be 
ColUngwood, 6 Week. Rep. 536. 

TRUSTEES.— Xan<2f and mrviving trustee in Ire- 
land — Cestuis que trust in England — Trustee Act of 
lS60--Jurisdiction:--'The 54th section of the Trustee 
Act, 1850 (the 13 & 14 Yv^, e. 60), extends to all 
lands .and personal estate within the dominions, 
plantations, and colonies belonging to her Majesty, 
except Scotlai^d. The 55th extends the jurisdiction 
in such matters to the Court of Chancery in Ireland, 
with respect to all lands* in Ireland, and the 56th 
applies to all English colonial possessions, excepting 
Scotland and Ireland. In the case of Re Davies 
(3 Mac. & Gror^ 278), it was held, that in lunacy, 
under the 56th section, the Lord Chancellor had no 
jurisdiction as to Lreland. Y, C. Eindcrsley has 
decided that where land held in trust is situated in 
Ireland, the cestuis que trust in England, and a 
sur\'iving trustee in Ireland, the English courts have 



jurisdiction concurrently with the Irish courts under 
the 54th section of the Trustee Act of 1850 (13 k 14 
Yic. c. 60), to appoint new trustees and make a 
vesting order, except in cases of lunacy. Re Hewitt^ 
6 Week. Rep. 537. 

WASTE.— yTurisdiclion — Receiver pending litlga tiou 
— Demurrer— Plea,— It is a well-settled rule, that 
the court will not interfere to appoint a receiver at 
the instance of a person alleghig a mere legal title in 
himself againsl other persons who arc in possession 
of the estate. Whether the court will in such a case 
interfere to prevent destructive waste — quaere. The 
case of Courthope v. Mapplesden, 10 Yes. 290» 
in which the court granted an injunction against a 
trespasser cutting timber by collusion with the 
tenant, is the strongest case in which it has interfered 
to restrain waste: there is no case in which it has 
interfered to restrain the acts of a mere trespasser ; 
but if the acts complained of are such flagrant acts of 
malicious waste as to indicate fraud— ^emhle^ that 
would be a case for interference. To a bill stating 
that by a private act of Parliament certain real 
estates were settled inalienably upon the earldom of 
S., and that proceedings were pending in the House 
of Lords to establish the plaintiff's claim to tlie 
earldom, and that the defendants were in possession 
under an alleged title derived from a former carl, 
and praying that, pending those proceedings before 
the House of Lords, a receiver might be appointed, 
and the defendants restrained from committing 
waste, the defendants demurred. Demurrer allowed, 
there being n6 allegation tliat any proceedings were 
pending for the recovery of the estates. The bill 
charged that many of the tenants of divers parts of 
the settled estates had, by reason of the iconfiicting 
claims, refused to pay their rents to either the 
plaintiff or the defendants, and by reason thereof 
such rents were in danger of being lost: Held, that 
this was not sufficient to support a prayer for a . 
receiver, there being no allegation that proceedings 
had been taken against the tenants. The bill also . 
stated that the defendants were trustees of other 
parts of the estates for the benefit of such person as 
should be earl of S., and that the claim of the earl- 
dom was in litigation, and prayer for a receiver. 
Flea, that the plamtiff was not earl of.S. : Held, 
good. Plea not overruled by a voluntary answer iri 
support. Earl Talbot v. Hopcscott^ 27 L. J. Ch. 
273. 

AVILL. — Void gift — Remoteness — Perpetuity. — A 
well-known rule of law prescribes tliat all gifts by 
will are void which do not necessarily vest within a 
life or lives in being, and a period of twenty-one 
years afterwards. In the case of a gift so framed 
that its vesting might, by any possibility, be post- 
poned to a min'e distant period, the whole gift fails. 
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Accordingly, where a testator directed his trustees 
to accumulate his residuary personal estate until the 
•same should amount to £3000 or thereabouts, and 
then to apply the same in the manner, and for the 
benefit of the persons in his will mentioned: Held, 
that since the sum of £3000 might not come into 
existence within the extreme period allowed by law, 
the gift was too remote, and failed accordingly. 
Oddie V. Broume^ 6 Week, Rep. 531. 

WILL. — Construction — Repugruint gift over after 

absolute gift. — In construing wills, the general rule 

as to personal estate is that where an absolute 

interest is bequeathed, and a gift over is superadded 

in the event of the legatee dying without having 

disposed of the legacy, such gift over is void. In 

the following case it was contended that there is 

not the same ground for such a rule where, as in 

that case, the legacy consists of leaseholds. That a 

reason in support of the expediency of the rule with 

regard to personalty, is that in many cases it might 

be very difficult, and even impossible, to ascertain 

whether any part of the fund remained undisposed 

of or not, dnce, if the legatee of the absolute interest 

left any person&lfy, it might be wholly uncertain 

whether it were a part of the precise fund wliich 

was the subject of- the condition or not. And 

further, that such a reason is not applicable where 

the subject-matter of the bequest, being leasehold 

property, may always be identified. The court, 

however, did not adopt this distinction. It appeared 

that the testator, by his will, bequeathed unto his 

wife all his leasehold property, wheresoever situate, 

for her sole use and benefit, except a certain house 

therein described ; and in a subsequent part of his 

will he directed, that as soon after the decease of 

his wife as might be practicable, all his leasehold 

property not already disposed of by her (save and 

except the before-mentioned house) should be sold, 

and the produce thereof ^tributed by his executors 

(of whom the wife was named one) amongst certain 

persons, in the proportions therein stated: Held, 

that, upon the death of the testator, his widow 

became absolutely entitled under his will to the 

leasehold property bequeathed to her by such will, 

and that the direction to sell contained in such will, 

and the expressed disposition of the proceeds of sale, 

were repugnant tP the preceding absolute gift to 

the testator^s wife, and void. Bowes v. Goslett^ 27 

L. J. C. M. 249. 

EQUITY PRACTICE. 

PRODUCTION OF DOCUMENTS.— iVo^cc- 
tion — Party^s title deeds not showing opponents title, — 
An afiidavit that documents (admitted to be relevant) 
relate to, or show (instead of " and show") or tend 
to show the title of plaintifl^ exclusively, is not 



sufficient to enable the plainttflT to protection. 
Parties are answerable for the correctness of their 
affidavits as delivered to the other sidel Loydy, 
Purvis, 6 Week. Rep. 507. 

SUBSTITUTED SEKV1CE.--Judgment creditor 
— Attorney on record, — ^By the 15 & 16 Tic. c. 86, s. 
5, the court is at liberty to direct substituted service 
of a bill or claim in such manner and in such cases 
as it shall ^hink fit. To a vendor's bill to enforce a 
lien upon the purchased estates in respect of unpaid 
purchase money, by means of a sale of thoae estates, 
certain judgment creditors of the insolvent pur- 
chasers were made parties in respect of their interests 
in those estates as such creditors. Two of the judg- 
ment creditors b^ing out of the jurisdiction, sub- 
stituted service of a printed copy of the bill upon 
their respective attomies in the actions in which the 
judgments had been recovered, was ordered to be 
good service on them respectively, such attorneys, 
being still the attorneys named on the records of Uie 
judgments, but declining respectively, for want of 
instructions, to accept service of the l»ll for their 
respective clients. The Governors of the Orey-coat 
Hospital V. Westnnnster Improvement Commissioners^ 
27 Jj, J. C. M. 250. 

TRAVERSING NOTE. — 5bn«c« under 56A 
Order of May, 1845.— By 56th Order of May, 1845, 
after a traversing note has been filed, a copy must 
be served upon the defendant. The court will grant 
an order for service of a traversing note under the 
56th Order of May, 1845, without proof that the 
defendant is within the jurisdiction. Hunt v. 
NohUte, 80 Law Tim. Rep. 831. 

COMMON lAW. 

CARRIERS.— il< common lau^— Carriers Act-- 
Replication of felony by defendants' servants. — In the 
Great West. RaU. Co. v. Rimmel (18 C. B. 575), 
C. J. Jervis, said: ^^ Where the defendants being 
carriers set up a defence under the Carriers Act, 
1 Will. 4, c. 68, negligence has nothing to do with 
the question. The rule is this: under the statute 
felony by a servant is a sufficient answer to the 
defence set up by the carrier, and negligence has 
nothing to do with it ; and on the other hand, under 
the carrier^s notice, negligence is the sole question — 
felony is immaterial." In the following case, the 
declaration was at common law against the defendants 
as common carriers, for the loss of g^oods. Plea: 
Under the Carriers Act, s. 1. Replication: That 
the loss was occasioned by the felonious act of the 
servant of the defendants: Held, that the replication 
was good. Metcalfe r. The London and Brighton 
and South Coast Railway Company, 6 Week. Rep. 
498. 

COMPOSITION DEED BY CREDITORS,— 



JuKS 1, 1858.] 



THE LAW CHRONICLE. 



417 



Covenant not to me — Release containing saving clause 
mgainit others. — The following decision and a similar 
one in WiUes ▼. De Castro (6 Week. Rep. 600), as to 
the construction to be put on a release containing 
danses saying rights against other persons are of 
very great practical importanGe, it being held that a 
composition deed signed by the creditor of the 
insolyent is to be treated as m coyenant not to sue, 
and not as a release, when such is eyidentlj the 
intention of the parties; also that a release in terms 
cannot be treated as a release, if it oe followed by a 
saying clause against certain parties. Currey y. 
Armitage^ 6 Week. Rep. ^16. 

CONTRACT.— CVwtoiii—Qu«»Hon for Ae jury-^ 
Wrongful ditmieaal of servant, — ^Where an action 
was brought for a wrongful dtsmissal of a seryant, 
the seryiee being under a written agreement at a 
yearly salary, and a custom to terminate the agree- 
ment at* a mdnthVi notice was pleaded, the jury 
found that the custom existed, but did not apply to 
the special terms of the contract : Held, that it was 
for the court to look at the contract, and to see if 
the custom as found was excluded by it. A stipula- 
tion for a donation to the seryant at the end of the 
year, under certain circumstances contained in a 
written agreement for a yearly hiring, does not 
exclude either party firom setting up a custom on 
termination of the agreement at a month's notice. 
Parker y. Ibbetson, 6 Week. Rep. 619. 

FALSE IMPRISONMENT.— P(eadin^—i/t(^- 
Hon of damages — Evidence admissible under general 
issue, — ^In Sedgwick on Damages, it is said that the 
general rule is that "anything which is a complete 
answer to the action must be pleaded either in bar 
or in justification; but it is wdl established in many 
cases that matters which go to the quantum of 
damages merely, to palliate the character of the 
offence, or to mitigate the amount which the jury 
may award, may be giyen in eyidence under the 
general issue.** It has accordingly been decided that 
in an action . for false imprisonment, eyidence is 
admissible in mitigation of damages under the 
general issue, showing that the plaintiff had com- 
mitted a misdemeanor, prorided it does not afford a ' 
justication of the trespass alleged. Linford y. Lake, 
6 Week. Rep. 616. 

HUSBAND AND WIFE,— Debt of wife he/ore 
marriage — Bankruptcy of huthand, — In LockwOod y. 
Salter (6 B. & Ad., SOS), to a declaration i^ainst 
husband and wife for a debt due from the wife, the 
husband^s discharge under the Insolyent Act was 
held to be a good plea. This decision was acted on 
in the following case, it being held that to a declara- 
tion against husband and wife, for a debt due from 
the wife before coyerture, the husband^s bankruptcy 
is a good plea, there being no allegation diat the 



wife is possessed of separate property. Carr v. 
Duncan aud wife, SI Law Tim. Rep. 96. 
. METROPOLITAN BUILDING ACT.-^Jiean- 
ing of words " owner ^'*— Liability for surveyor's fees, 
—The interpretation clause, s. S of 18 & 19 Yic. c. 
122 (the Metropolitan Building Act, 1866), proyides 
that the word owner shall apply to eyery person.in 
possession or receipt either of the whole or of any 
part of the rents or profits of any land or tenement, 
or in the occupation of such land or tenement, other 
than as a tenant from year to year, or for any less 
term, or as a tenant at will.** By s. 61, the district 
suryeyor is entitled to receiye the fees due to him in 
respect of any building, *^from the builder em- 
ployed in erecting such building, or from the owner 
or occupier of the building so erecjted.** The reyer- 
sioner of land let on a building lease for eighty-one 
years, in respect of which a peppercorn rent only is 
payable at the time of the accrual of fees to the 
district suryeyors, is not an ^^ owner** within the 
Metropolitan Building Act, 1866, so as to be liable 
for the sunreyor*s fees. Evelyn y. Whichcordi 81 
Law Tim.. Rep. 96. 

PUBLIC COMPANY.-^ot»« Stock Companies 
Act, 1866 (19 & 20 Vic, c, 47, s, 43)— JVomiwory 
note made by directors of a joint stock company — 
Liability of company — Personal liability of directors,-- 
By sec. 43 of the 19 & 20 Yic. c. 47, it is proyided 
that a promissory note or bill of exchange shall be 
deemed to haye been made and accepted or indorsed 
on behalf of any company registered under that act, 
if made, accepted, or indorsed in the name of the 
company, by any person acting under the express or 
implied authority of the company. A promissory 
note in the following terms: — '^London, Dec. 31, 
1866. Three months after date we promise to pay 
Mr. F. S. or order £600 for yalue receiyed in stock 
on account of the L. and B. Co., limited.** Signed 
by three directors of a company incorporated under 
the 19 & 20 Vic. c. 47, and countersigned by the 
secretary of the same company : Held, to be a note 
binding on the company, and not personally on the 
directors .who signed it. Crompton and WiUes, 
J. J., dubitantibus, Lindus y. Melrose, 6 Week. 
Rep. 441. 

PUBLIC / COMPANY. — Mning company — 
Winding up — Registered under Limited Liability Act-^ 
Action by shareholder for money paid on shares. — Th^ 
following case depends in some degree on the form 
of pleading, but still it is important with reference 
to the right of a shareholder to sue the directors of 
a company for the money which he has paid on 
certain shares which he took in consequence of the 
fraudulent representations of such directors. A 
mining company was established in 1863 on the 
cost-book principle, in which plaintiflT took shares. 
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and dividends were from time to time declared in 
the form of additional shares instead of money, and 
plaintiff accepted such additional shares. After- 
wards, the company was registered under the 
Limited Liability Act, and, subsequently, in 1857, 
an order for winding up the company was obtained, 
under which the plaintiff was made a contributory. 
The plaintiff then sued three of the directors for 
money had and received, to recover the price paid 
for his shares, on the ground that he was induced to 
become a shareholder by ftaud of the directors: 
Held, that his proper remedy was by special action 
on the case against the parties who had defrauded 
him, and not money had and received. Clarke v. 
Dickson, 81 Law Tim. Rep. 97. 

PUBLIC COMPANY.— LiahUUy for calU — 
AppUeation for shares in joint^stock company — Regis- 
tration sharekolder'^19 fi- 20 Vic. e. 47.— The 19 & 20 
Yic. c. 47 (the Joint-Stock Companies Act, 1856), 
provides, that two documents shall be prepared, the 
memorandum of association, and the articles of asso- 
ciation : the forms of these documents are given in 
the schedule to the act. By the act every subscriber 
is to take shares. Then the 11th section says, ^^ any 
person signing a printed copy of the memorandum 
of association shall be deemed to have signed such 
memorandum and articles :^^ that is a distinct pro- 
vision. According to the act, all people have to do 
to form a company is to provide a memorandum of 
association, and send copies round to the parties 
applying for shares, and by the 11th section any 
person signing a copy of that memorandum and 
articles, professes to be willing to be a shareholder. 
Then the 8rd section provides for the registration ; 
and to do that seven persons must subscribe their 
names to the memorandum, and that is necessary to 
get the company registered; but there is nothing 
which says that the names of the seven persons 
signing must be communicated. In the following 
case, it appeared that the defendant paid deposit on 
certain shares in the plaintiffs* company on 19th of 
July, 18^6, and applied for shares ; on the 29th he 
received a letter of allotment ; on the 14th Aug. he 
received printed copy of memorandum of association 
and articles, and consented to become a shareholder, 
which he signed and returned to the secretary on 
the 16th. Scrip certificates were then sent to the 
defendant. The memorandum and artic' were 
afterwards dated 22nd Sept., and on the 2*3 th of that 
month they were delivered to the registrar, and a 
certificate of incorporation obtained : Held, that the 
company was duly . incorporated, and that the de- 
fendant was a shareholder in it, and was, therefore, 
liable in an action for calls. The New Brunswick 
and Canada Railway €md Land Company v. Booke, 
SI Taw Tim. Rep. 103. 



SBIFFISQ.'-'Freight— Damage in transita.—Jn 
the following case it was contended that, upon a 
contract to carry goods from one part to another at 
a fixed rate, the sender might resist payment of 
freight by showing that through the fault or neglect 
of the shipowner or his agents, the goods sustained 
iiyury and arrived in a state unfit for use; but 
y. C. Stuart denied that there was any such 
doctrine, and decided that the shipper of goods 
cannot resist a demand for freight, upon the ground 
that such goods were damaged in transitu, even in a 
case where the effect of such daauge may have been 
to render them totally unfit for use. His remedy 
lies in an action for negligence against the ship- 
owner. Oarrett v. Melhuish, 6 Week. Rep. 491. 

STATUTE OF FRAUDS [3 L. C. 96, 98; 
Princ. Com. L. p. 149]. — Guarantee be/ore 19 j* 20 
yic. c. 97 — Consideration, — ^The defendant, before 
the Mercantile Law Amendment Act, 1856 (3 L. C 
96, 98), sent the following letter to the pliuntiffs :— 
*^ Gentlemen, I beg to inform you that I am ready 
to assist my son with what frmds are necessary to 
enable him to carry on his business respectably; 
and I also engage to hold myself responsible for any 
debts he may contract in the establishment connected 
with the same. I am, &c., T. G. To the com- 
mittee managing the affiurs of Lloyd's :" Held, that 
it did not sufiidently appear that the conaideration 
for the defendant's promise was the ad^nisaion of 
his son into Lloyd^s as a broker ; and that, there- 
fore, under sect. 4 of the Statute of Frauds, the 
promise could not be enforced Baring v. Grieve, 
31 Law Tim. Rep. 96. 

TRADE ^kR¥..---Infnngementijf,fraud--'KMW' 
ledge of defendant, — If a trade mark is imitated for a 
lawful purpose, no action lies ; aUter, if for an inlpfo- 
per purpose. Where a person prints and sells labels 
bearing the peculiar registered trade mark of another 
firm: Held, that such person is liable in an action at 
the suit of the owner of the mark, if he prints and 
sells such labels, knowing that they to be used for 
the fraudulent purpose of being i^pUed to spurious 
imitations of the plaintiff *s goods. Farina v. Stiver- 
lock, 6 Week. Rep. 501. 

COBCBCON LAW PRACnCE. 

AMENDMENT.— Errors in drawing up judge's 
order. — ^If an error be made in drawing up a judge's 
order, the court will amend it, if necessary. Rawdon 
V. R^fnoldson, 6 Week. Rep. 522. 

APPEAL FROM CHAMBERS. — Time for 
appeal from judge's order, — If an application- be made 
at chambers in August and refused, and a similar 
application be made in November and again refused, 
there cannot be an appeal in the oisuing Hilary 
Term, the period for appeal being reckoned from 
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the decision in Augiut. Clark ▼. Smiik^ 6 Week. 
Bep. 522. 

ARBITBATION.— CoiHjitiZfory order of nference 
'^Power of court to Ht aside awards or to remit case 
to arhitrator.^The court has no more power to set 
■side Ml award, or to remit a case back to the 
arbitrator, whe^ the reference is compulsory under 
the C. L. P. A., 1864, than where reference is hj 
consent. Hogg y. Burgess, 6 Week. Rep. 504. 

BOND. — Penaltg -^ Actions for interest — Staging 
proceedings, — Bonds conditioned for payment of a 
principal sum six months after notice, with interest 
in the meantime; an action having been brought - 
for the interest on default of payment, the court 
refused to stay proceedings on payment of the amount 
of interest due, and costs. Wheelhouse v. Ladbroke^ 
6 Week. Rep. 104. 

CONSOLIDATION.— 0/ acHons brought by an 
aitomeg on separate biUs. — ^The following is a decision 
of some interest -to solicitors respecting their right 
to deliver separate bills of costs, it having been 
contended that an attorney has a right to deliver 
bills when the busiyiess done by him is of a different 
kind, and fhat this right is strengthened by the 
doubtful state of the law as to whether one bad item 
in an attomey*s bill vitiates all the items, as to which 
see Princ. Com. L. p. 80. It was held that whe^e 
an attorney did different kinds of professipnal works 
of a client, and after all the business was transacted 
sent in a bill for one part of the business, and 
subsequently sent in a bill for the other part, and 
commenced an action for the first part of the business 
before the expiration of the month in respect of the 
delivery of the second bill, and after the expiration 
commenced an action for the other part, the court 
(aissentiente Erie J.), consolidated the two actions. 
BeardsaU v. Cheetham^ 6 Week. Rep. 504. 

EJECTMENT.— 5toytf<^ proceedings till costs of 
former ejectment paid — Identity of title. — By the 
C. L. P. A., 1854 (17 & 18 Vic. c. 125, s. 93), it is 
provided, that ** if any person shall bring an action 
of ejectment after a prior action of ejectment has 
been or shall have be^n unsuccessftdly brought by 
such person, or by any person through or under 
whom he claims against the same defendant, or 
against any person through or under whom he de- 
fends,** proceedings may be stayed until security for 
costs has been given. In the following case, the 
court stayed proceedings in an action of ejectment, 
till the costs of a former action, which had been 
brought by the eon of a plaintiff, were paid, it ap- 
pearing that at the trial of the former ejectment evi- 
dence had been adduced to show that the plaintiff in 
the second ejectment had not been heard of for a 
long period, in order to raise a presumption of his 
death, when in truth he was in the neighbourhood. 



and knew of the action ; and the father, the plain- 
tiff in the second ejectment, claimed title by descent 
from the same ancestor upon which the son^s claim 
was founded. Morgan v. NichoU, 6 Week. Rep. 
542. 

EXECUTION.— Ca. sa.--- Arrest against good 
faith— Less than £20 of debt remaining c/ue.— 'By 
7 & 8 Vic. c. 96, s. 57, no ca. sa. is to be issued 
where the debt does not exceed £20 (8 L. C. 403;. 
The plaintiff *8 attorney on payment of £5 on account 
of debt and costs, added to the receipt '' no further 
proceedings to be taken.** Judgment was afterwards 
signed, and the defendant arrested. On satisfactory 
proof that it was not intended to discharge the 
action absolute, but only on payment of £5 a month, 
and default having been made in subsequent instal- 
ments : Held, that the arrest' was valid, and not to 
be considered as against good faith. K the defend- 
ant pays money generally on account of debt and 
costs, the plaintiff may apply it, in the first place, to 
the costs, although judgment is not signed, and Ynay 
issue a ca, sa,, though, if the money had been applied 
to the debt, it would have reduced it under £20. 
Weston V. Kenworthy, 6 Week. Rep. 543. 

GARNISHMENT.— Common Law Procedure Act, 
1854 — Garnishee being a trustee — Order not enforce- 
able discharged, — ^If, upon showing cause against a 
garnishee order, it appears to the judge that pay- 
ment cannot be enforced as by reason of the garnishee 
being a trustee and the plaintiff, who makes the 
application, will not take a writ, the judge may 
discharge tiie order altogether. Nimlle v. WUliams, 
6 Week. Rep. 501. 

VENUE. — Change of— Common affidavit — Appli- 
cation by defendant while under terms to take short 
notice of trial — Discretion of judge, — ^In the case of 
Cludee v. Bradley (13 C. 'B. 604 ; 2 W. R. 79), it 
was held, that where a defendant is under terms to 
take short notice of trial, he cannot move to change 
the venue upon the common affidavit. However, 
the Court of Exchequer has refused to rescind the 
order of a judge for a change of venue, made on the 
application of the defendant, while he was under 
terms to take short notice of trial, on an affidavit 
merely stating, in addition to the usual allegation 
that the caube of action arose in the county to which 
it was proposed to change the venue, that the wit- 
nesses resided there,, and that the change would 
effect a saving of expense. Cartwright v. Frost, G 
Week. Rep. 542. 

DIVOnCE AND PBOBATE. 

ADMINISTRATION. — With wiU annexed— 
Specific legatee — Citing next of kin. — An application 
for gnnt of administration with will annexed to the 
sole legatee, on affidavit, that testatrix died possessed 
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of no other property than that specifically descrilied 
in the will : Held, that no reason was shoi^-n for not 
dting next of kin, that they must be cited, or that 
administration might be taken, limited to the 
property specified in the will. Re Watson, 81 Law 
Tim. Rep. 104. 

DISSOLUTION OF MARRIAGE.—Pe/i/um/or, 
at suit of wife — Averment of desertion — Evidence not 
to be pleaded, — A petition for dissolution by reason 
of the husband^s adultery and desertion, directed to 
be amended by a distinct averment of the fact of 
desertion, some statement of circumstances in such 
a petition may be necessary, but evidence should 
not be pleaded. Pyne v. Pyne, 6 Week. Rep. 507. 

DISSOLUTION OF UARBIAGE.— Amended 

petition — Notice. — Notice of application for leave to 

amend should be given to the other party, or the 

petition may be withdrawn and served de novo, 

Wright Y, Wright, 6 Week. Rep. 607. 

PROOF OF WILL.'-Holograph—Onusprobandi. 
— ^When a person produces a will depriving the 
next of kin of that to which they would otherwise 
be entitled, and it is disputed, the burthen of 
proving the will lies on the party propounding it. 
And it has been ordered in the House of Lords 
that the mere fact of proving a testamentary 
instrument to be a holograph, does not shift the 
onus of proving the handwriting of the testator 
from the party propounding the instrument. Ander- 
son V. Ahderson, 6 Week. Rep. 526. 

BAKKKUFTCT. 

ACT OF BANKRUPTCY.— i45«enftii^—iV^. 
lecting to ke^ appointment with creditor.— By sec. 67 
of the Consolidation Act, it is an act of bankruptcy 
if a trader, with intent to defeat or delay his 
creditors, shall (inter alia") depart from his dwelling- 
house, or otherwise absent himself or begin to keep 
his house. A trader in confessably insolvent circum- 
stances, and with three executions in his house, who 
neglects to keep an appointment made at half-past 
nine, a.m., with the solicitor of a creditor for the 
purpose of signing a declaration of insolvency, on 
stating which he refused to de so, on the plea that 
his so attending would be likely to bring premature 
labour on the wife, then near her confinement, but 
who^ nevertheless, attends at the Court of Bank- 
ruptcy at eleven o^olock, only an hour and a-half 
afterwards, on a trader-debtor summons, thereby 
commits an act of bankruptcy. Exp, Chrees, 81 
Law Tim. Rep. 107. 

EQUITABLE MORTGAGE.— JfacAtn^ry— 2^- 
tures, — Considerable difficulty exists in the cases of 
securities given by debtors who afterwavds become 
bankrupt in respect of the relative rights of such 



creditors, and the assigneea of the debtors. The 
following raises a question as to the meaning of 
machinery in an equitable deposit of deeds accom- 
panied by a memorandum. Machinery was spoken 
of in the memorandum, and the word fixtures was 
nowhere made use of, and being so called, it was 
decided that it could not be fixtures in any sense. 
It was said to come directly within the case of Be 
Bevan (80 L. T. R. 827), before Holroyd, C, who 
said it was treated as moveable chattels, and that 
such machinery as he was there speaking of— a 
printing press — ^would not be valued as a fixture any 
more than a looking-glass, adding: — ^^This is an 
instrument perfect in itself, and only requires to be 
steady in order to be useful; and it is immaterial 
how it is fixed for th' ^ purpose.*' These words show 
that the commissioner considered the machinery to 
be simply goods and chattels, and therefore not to 
come within the case of Exparte Tagart (8 De Gex, 
531). There is this also, which is very important, 
that at the time the deposit was made in the case of 
Exparte Tagart, ** there were in and upon the 
premises, valuable fireehold, and trade fixtures 
attached and belonging thereto,- all which said 
fixtures were the property of the bankrupt, and that 
it was intended and agreed that the same should be 
comprised in and be, and the same were, subject to 
the said equitable mortgage of deposit ;** and they 
were called, and sworn to, as fixtures,' This case 
differs fVom the following, because in this latter case 
the machinery was not called fixtures, but simply 
machinery, very much as it<was called in Re Bevan. 
It appeared that A. deposited by way of mortgage 
to secure advances, title-deeds, consisting of the 
original lease, a mortgage deed of the lease, and 
certain machinery erected on the premises, and a 
deed of re-assignment to A. on the mortgage being 
paid off. The machinery in question consisted 
of a steam-engine and boiler, fly-wheel, drcolar 
saws, and apparatus for working the same : Held, 
on the bankruptcy of A., in the absence of any 
words expressive of any intention to include the 
machinery, that the security did not extend thereto. 
A party claiming a lien upon machinery in respect 
of the unpaid purchase money thereof may not, oo 
the bankruptcy of the purchaser and a mortgagee's 
petition to have the machinery sold under the 
directions of the court, object to the 'jurisdiction or 
refusal to concur. Exp The Western Bank of London, 
re Gabriel, 81 Law Tim. Rep. 105. 

FI. FA.— Owte of, not proveable /or.— The costs 
of tifi, fa, used upon a judgment, by virtue of which 
the sheriff was in possession, but had* not sold at the 
date of the petition for ac^udication, is not a debt 
proveable under the bai^oruptcy. Exp. BetkeO^ 
80 Law Tim. Rep. 296. 
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CONVEYANCING PRECEDENTS, 
(vol. 8, pp. 185, 383). 



To the Editor of the "Law Chronicle.** 

Sir, — I venture to trouble yon with a few obser- 
Tations on the above subject in answer to the com- 
munication from "H. S. T." which appeared in 
your last number. 

I beg leave to differ from his Opinion aa to th^ 
remoteness and consequent validity of the limitation 
referred to, and in so doing I thmk I can show that 
the limitation referred to does not infringe the rules 
laid down liy 40 Geo. 8, c. 98, as to perpetuities. 
. At page 589 of Feame on Contingent Remainders, 
and executory devises, 9 Ed., the effect of the sUtiite 
is stated to be that no person can create a trust for 
accumulation to continue for. any frirther period than 
—1. During his own life ; 2. For 21 years from his 
own death ; 8. During the minority of any person 
living at his death, or then iu ventre sa mere; 4. 
During the minority of any person who, for the time 
being, would be entiUed to the rents, &c., if oif age. 

Now, it appears to me that although in the case 
referred to there may be a postponement of the 
vesting of the estate for 41 years after death of 
Frances, yet that does not at all affect the validity 
of the limitation ; for it is a matter of course that, if at 
the expiration of 21 years from the death of tenant 
for life, the person who, if of age, would be entitled 
to the rents, &c., be an infant, the accumulation 
must continue till he become adult, which may be 
nearly 21 years more, or in the whole 41 y^ars from 
the death of tenant for life. 

And this appears to be within the rules before 
laid down ; for the first limitation is assumed to be to 
Frances for life, the second to such of her children 
as should attain 21 (and which may be 21 years 
after her death, and which is identical with the 
limitation contained in the third rule before men- 
tioned), and the third limitation is to such child or 
children of any son of Frances who might die under 
the age of 21 years, aa should live to attain 21, &c. 
(and which corresponds with the fourth rule). 

Thus, although accumulation might continue for 
41 years after the death of Frances, the person 
ultimately entiUed is ascertained within 21 years 
from her death, and is consequently withm the 
provisions of the act, 89 & 40 Geo. 8, c. iS. 

■ j^ r% 

Your correspondent, L.. C. (with whose remarks 
I have, to save time, been favoured), treaU the case 
as bemg one under ** The Thelusson Act," and as if 
It were a trust for accumulation. This is not so. It 
18 a precedent solely governed by the rule against 
perpetuities, and rektmg to the vesting of the 
property itself. The limftation is, "To Fiances for 
life— remamder to her children who attain 21 ; and 



Ihe grandchildren, -who attain 21, of a child dying 
under that age.** 

Now, if you cannot, as soon aa you have drawn 
the dause (p. 135 anU)^ assert that these children, 
and eveiT grandchild, micff necessarily all be ready to 
take. within 21 years after the death of Frances, you 
have drawn a clause which will traniigress the 
perpetuity rule, and therefore be void. The rule, is 
that the vesting of an estate or interest in property 
cannot be postponed ** beyond a life*in being, and 21 
years aft^." Admittinir, aa L. C. does, that 41 years 
may elapse from the death of Frances, before the 
property may absolutely and entirely vest, it ia 
surprising that any doubt should exist upon the 
aubiect. Still more is it marvellous that a limitation 
void for remoteness should be attempted to be 
upheld by the Thelusson Act, which, in additloii to 
its not relating to or affectln^^ the perpetuity rule, 
was designed to place a restriction upon the period, 
within wnich that rule allowed the aceumuLuion of 
income. 

Miser Thelusson, by his will^ steered dear of the 
rule, and avoided collision with it. He only directed 
what the rule enabled him to do— via., an accumula- 
tion of income for the same period, that he eould 
postpone the testing. The act jjassed in conse- 
quence: and which, though not mterfering with 
his will, is always named after him, restricted 
accumulation, to a period much less than tiie time 
within which vesting may be postponed. As a 
general guide, it may be considered tnat the twenty- 
one years after a testator or settlor's death is the 
length which is to determine the height of any 
heaping up of income. A minority, or .twenty-one 
years, is the ** strike *' which is to keep down the 
h^ap. It is, therefore, manifest that the Thelusson 
Act can never produce an extension of the per- 
petuity rule ; nor even allow an accumulation of 
mcome to the extent of that rule. It is, however, 
to be admitted, that if yon can show that a direction 
to accumulate is good within the act, then the post- 
poned enjoyment of tiie property must be within the 
rule, and, consequenUy, valid. This is, I presume, 
what L. C. intended when he introduced the The- 
lusson Act in a Question of remoteness. The fourth 
period 6f time referred to in his letter will, he thinks, 
operate to save the precedent fit>m the objection of 
remoteness, vhidi period is, ^^ during the minority 
of any person who, for the time Ming, would he 
entiiUd td the rents, if of ftill age." Of course, L. C. 
means to assert* that every grandchild of Frances 
would, if of age, say within twenty years fit>m her 
death, be entitied to share the rents. If so, he 
should huve attacked the authorities I refer to, which 
show that such is not the case, and that the pciuilrility 
of any grandchild not attaining twenQr-one unfU 
more than twenty-one years after Frances* death, is 
a reason for holding the limitation void. It ia 
**bemng the question** to say that every grand- 
child, if of ftiU age, would be entitled, and, there- 
fore, the clause is valid. And it is arguing in a 
cirde to say that the ^prandchiidren are entitied 
because the clause is within the Thdnsson Act, 
and the act applies because the grandchildren are 
entitled under the clause (see Haley y. Bannister, 
4 Madd. 276). H. S. Y. 
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No. l.'-'WiU—TMpH--Trustee8. 

It is a well-established rule of law that if. a devisee 
Cnot being sach as is provided for by the new Will 
Act) dies before the testator, the gift is ineffectual 
as to the heirs of the devisee ; formerly, the heir-at- 
law of the testator was entitled, and now the residuary 
devisee is (supposing the gift to be in tail, or for the 
benefit of the testator's issue or residuary, 1 Yic. c 
26, ss. 82, 83, 25). I wish to be informed how the 
ease was where there was a devise of real estate to 
trustees and their heirs, and all the trustees died in 
the testator's lifetime. Shonld he have republished 
his will, appointing new trustees, or would a power 
to appoint new trustees, if extending to the case of 
the death of the trustees in the testator's lifetime 
(which, I believe, is customarily, though not in- 
variably, done), be eflfeetual, or would the heir-at- 
law be clothed with the trust as a matter of course, 
or must the matter have been thrown into Chan- 
cery? W. H. S. 
No. 2. Trustee — New appointment — Representatives. 

A. was the sole trustee under a settlement of 
personal estates, and by the clause in the deed it 
was provided that, in the event of his death, his 
personal representative should appoint a new trustee 
in the place of the original trustee. A. died, and B. 
has taken out administration to him, but refuses to 
appoint a new trustee, or in any way to act as trustee, 
though she has the trust-funds in her hands, pr, at 
least, allows them to remain in their state of invest- 
ment, some being out at mortgage, and other portions 
being in the fVinds. B. declines to act otherwise 
than as administrator of A. What course can be 
adopted to obtain an appointment of a new trustee?, 
and if the application must be to the court, will one 
new trustee be eonudered sufficient, there having 
been originally but one, or will the court insist on- 
there being two new trustees ? Will not the court 
direct B. to pay the costs of the application, if not 
personally, at least out of the assets of A., on the 
grounds that the latter undertook that his repre- 
sentative should appoint a new trustee, and that it is 
from a fkilure on the part of the latter that the 
expense of an application to the court has been 
incurred? It js assumed that the personal repre- 
sentative of a trustee does not, by taking out repre- 
sentation, become a trustee so as to prevent the. 
necessity for appointing one in the place of the 
original trustee, but is not such representative for 
some, and what, purposes to be considered aii a 
trustee? O. S. 

No. d.^CJiarge of Debts., 
A., by his will, charges his debts on bis real 



estate, which he devises to B. in fee beneficially. 
WiU this charge amount to a trust, and so stop the 
running, ot the Stetute of Lunitations? It is to be 
borne in mind that, though if a testator charges his 
real estate with the payment of his debts the estate . 
stands charged in the hands of the devisee, yet the 
devisee is able at any time to dispose of the estate 
to a purchaser discharged from the debts, and to 
give a valid receipt for t|ie purchase-money (Spack- 
man v. Timbrell, 8 ^im. 253; Richardson v. 
Horton, 7 Beav. 123; Doe v. Hughes, 20 Law 
Joum. Exch. U8; exp. Baine, 1 Mont D. and 
De 6. 492 ; Browell, 155 ; Prideaux, 603, 2nd edit. ; 
Burt. Comp. p. 1508, note). Also, it has been 
decided that if an estate b<i given to one, to hold 
subject to a charge, the grantee is not a trustee, so 
as to prevent the Statute of Lunitations running 
(Hughes V. Kelly, 3 Dru. and Warr. 482 ; S. C. 
2 Con. and L. 223 ; Francis v. Grover, 10 Jur. 280 ; 
S. C. 5 Hare, 36 ; Pridei^ux, 604). The latter 
class of decirions raises the question intended to be 
here considered — namely, whtether a charge of debts 
differs or not fh>m an ordinary charge on land, say 
of ac annuity, or of a gross sum ? If not, it should 
seem that the charge of debts would not, as many 
text-books say it would, operate by way of trust, and 
BO stay the operation of the Statute of Limitations. 

W. H. S. 
No. 4. Notice to Qidt— Forcible Pi)ssession. 

A. lets B. a cottage and garden as a weekly 
tenant, and gives her a proper notice to quit, by 
leaving it at the house with her daughter. B. was 
absent and did not return. At the expiration of the 
notice, the daughter locks up the house, with, it is 
believed, a few articles in it, and then leaves the 
town, taking the key with her. Can A., under these 
circumltances, take forcible possession? The mooter 
is under the impression she can, and that a case was 
decided a short time ago to that ef^t, although he 
cannot find it. He would, however, be glad of an 
opinion, or a reference to that case. W. M. S, 

No. h,— Devise— Rule in Shelley's Case. 

An estate is devised in the following words: 

" To my grandchildren, B., C, and D., I give my 
estate Whitacre during their lives as tenants in 
common. And from and immediately after their 
respective deaths, I devise my said estate to their 
respective heirs and assigns for ever as tenants in 
common equally." 

Will the rule in Shelley's case apply here ? or, m 
other words, will the gift of a life estate to B., C, 
and D., as tenants in common be considered for the 
purposes of this rule as the simple life estate in the 
strict application of the rule; the result upon the 
whole devise being to give B., C, and D., a tenancy 
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in eommon in the fee of Whitacre (Graise on Beal 
Property, yoI. 4, p. S74), where the prior estate 
if a joint tenancy? This view of the case b not 
doubted to be correct; but correspondents are 
requested to refer to books or decisions in support 
of it. 6. C. 
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FniOR^a CONYBYANCINO. 

A compute Manual of Short Conveyancing; contain' 
ing — I, Common Forms; II, 260 Precedents of 
Assurances^ with Explanatory Notes^ emd a copious 
Index* By Herman L. Fbior, Barrister-at-Law. 
London : Wildy and Sons. 
Wb must confess that we have neYcr felt so much 
doubt and difficulty in noticing a work as we ex- 
perience in noticing the above. On the one hand, 
we fed that the author has discharged his duty in a 
most painstaking and worthy manner ; and on the 
other, we feel that we cannot recommend our readers 
to make use in practice of his labours — a most cruel 
result. It is pretty well known to our readers that 
we are prepared to support a more reasonable form 
of convejrandng than that at present in use ; but 
we conceive that it must be founded on the exist- 
ing system. In .our opinion, any really useful re- 
form must consist in a judicious retrenchment of the 
present yerbose forms, and we think there are signs 
that such is the opinion of some of the writers who 
hare favoured the profession* with forms. Among 
these we may mention Mr. Horsey^s edition of 
<* Cornish's Conveyancing Precedents,'^ which we 
have before noticed. 1^ Mr. Prior adopted a 
similar plan, his work would have been usefhl to 
the profession, and his own labours have been con- 
siderably lessened. However, Mr. Prior has chosen 
another course, and we are sure a sense of honesty 
has induced him to do so, and he has, at any rate, 
the merit of being oriffinal,^ and of exerting himself 
to produce a work differing from all others in 
existence. 

The present volume, which, it appears, is to be fol- 
lowed by another, contains, as the title-page informs 
us, what conveyancers call *^ Common Forms " and 
** Precedents " of the ordinary forms of assurances in 
all the usual branches of practice. It b but fair to 
Mr. Prior — and, indeed, more than any ordinary 
author, he deserves to have hi^ views fairly set 
before the profession — to let him speak of his own 
labours, and accordingly we present the following 
extract firom the Preface to the work : — 

** It is now time to refer to' some of the nrinciples 
by which it is conceived conveyancing mignt be re- 
duced (without anv violent change, or such as would 
require the aid of legislative enactment) to a form 
not less certain and precise, but far more simple than 
what is ordinarily in vogue. Now, the points in the 
present system most requiring correction appear to 
be the employment of recitals, and the almost in- 



variable want of generalisation. As r^rds the 
former of these, it really seems wonderful ^cepting 
for the reasons above stated) how such a practice 
could ever have oeen*" considered necessary or even 
tolerable. To a lay mind, it would certainly appear 
enough that a ccnvevance from A. to B., shomd be 
a conveyance from A. to B., without being a history 
of A.'s antecedents (and, perhaps, those of one or 
two of his ancestors) as wdl. Ino doubt, as a lite- 
rary production, a conveyance is much more com- 
plete and satisfactory for exhibiting the preliminary 
stat^ of the title at len^ — ^but, as in nraetice, this 
has always been well sifted beforehand, and every 
party to Uie instrument is assumed to be cognisant 
of it, it does seem monstrous that the entire process 
should be gone through again, and the draft swelled 
to thrice its len^, for the benefit of some exoteric 
reader in after times ; who, even if he exists will not 
accept these statements on the ftith of tne docu- 
ment itself, but require their strict proof, viewmg 
the document not as an isolated fiict, but as merely 
one lii^ in the chain of title. But it may be Ikirly 
urged, should a conveyance then be in every ease a 
mere seneral transfer of the parties' interest, without 
identifying in any manner the capadtj in whidi 
they execute? Certainly not — and if it should 
hereafter happily form the subject of a ' Greneral 
Order,' that recitals in deeds should not be aUowed 
for on taxation except under special dreumatanees, 
the character and grounds of execution by the diffe- 
rent parties (framed so as to include the benefits of 
*• estoppel,' and others of a similar nature^ would 
be the principal test of tiie conveyancer's sxill. It 
is quite easy to frame such a statement in laiij^nage 
clumsy, involved, and even lengthy — ^but it is alto 
possible, although perhaps not easy, to include it in 
terms which shall neither encumber the draft nor 
perplex the reader.** 
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H. E. M. — ^The comf^letest, and perhaps the best, 
work on liankruptcy is Mr. Flather's edition of 
^* Archbold." Our articles in Vols. I. and 11. would, 
we think, so far as the^ eo, be found sufficient fbr 
the examination ; and, indeed, for that they may be 
considered complete. There must be a full term's 
previous notice, and a little more — i.- e., the notice 
to the Master should be ffiven three clear days be- 
fore the commencement of the term preceding thai 
in which the examination and admission is tO*be had ; 
and one fhll term's notice in two judges' books. 

Lsx (Sheffield). — We do not think it necessary to 
notice me subject any further. It is probable that 
it will, as you say, ii\jure the society, instead of 
benefiting it. 

W. M.— We cannot say more exactly than before, 
but we should think the publishers would not delay 
Stephen longer ^an can be helped. 

T. J. — We are obliged by your exertions on our 
behalf. Perhaps we shall shortly recommence the 
library. 
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TRANSFER OF LAND. 



The Parliament and the press are determmed iKat 
the sahject of the cheap transfer of landed property 
•hall not sleep ; and we are informed that to the 
three hills already brought in, the Attorney- Greneral 
is about to add a fourth. This is really a matter of 
serious importance to the profession, for whilst there 
can be no objection to any reasonable scheme for 
facilitating the transfer of land, it is a different 
matter to allow the adoption of one which shall have 
t)ie effect of entirely superseding professional assist- 
tance ; and that is the immistakeable aim of more 
than one of the originators of the new bills, and 
would probably result at no great distance of time, 
from the adoption of any of the plans. It should 
be remeiQbered that in such a case we may apply 
the saying that ^' it grows by what it feeds upon ;*' 
having reduced the solicitors emoluments very con- 
siderably, we should speedily have proposals for 
the destruction of the small remainder — an event by 
no means " contingent.*' Very recently, Lord St. 
Leonards has favoured 'the House of Lords with 
his views upon the various measures for facilitating 
the transfer of land, in the course of which his lord- 
ship observed that he believed it would be impossible 
to give a common law facility to the transfer of 
landed property, and at the same time retun-the 
power of creating settlements and jointures without 
interfering with the title to the fee simple. No 
other country but England possessed this facility. 
It had been said, that a certificate of title ought to 
be as negotiable as a bill of exchange. He hoped 
he should never see such fiicility for the transfer of 
property. If a man could carry his title-deeds in 
his dgar-case, no one would answer for the conse- 
quences. There was no necessity to render property 
so easily transferable ; for if a man wanted to raise 
money on his property, he could do it by mortgage. 
After noticing the ancient modes of transfer by 
delivery of seisin, and otherwise, and the abuses 
which had thence arisen, he said that the Legisla- 
ture and the judges had always shown great anxiety 
to protect purchasers. Formerly there used to exist 
several great protections against fraud f as, for 
instance, the power to bar a right for non-claim, and 
the creation of terms attendi^t upon the inherit- 
ance ; but those safeguards had, he regretted to say, 
long been all swept away. The Court of Chancery 
had laid down a rule which was very conducive to 
honest dealing, but which had led to inconvenience 
— he meant what was called the doctrine of notice. 
Where the notice was express, and to the party him- 
self, nothing could be more proper than that doc- 
trine; but unfortunately the courts of equity had 
gone much ftirther, for they had set up a construc- 



tive or implied notice. K, for instance, he employed 
an attorney, believing him to be an honest man, to 
purchase an estate for him, and if it could be shown 
that that attorney had any knowledge of any incum- 
brance upon it, it would be inferred that the pur- 
chaser himself was also aware of it, and be might 
loee the estate he had just bought, and lose it with- 
out any fiiult of his own ; indeed, it might have 
been utterly impossible for him to have known of 
the incumbrance. - He thought the time had arrived 
when an alteration might be made in respect to that 
doctrine. In another respect the present practice 
required amendment. It was held Uiat a Ua pendens 
was notice to all the world ; in other words, every 
purchaser was presumed to know every fact in rela- 
tion to the property he was buying that might have 
been disclosed in any suit then pending. That rule 
was based upon the assumption that every English- 
man was bound to make himself acquainted with 
whatever took place in the courts of justice — a mani- 
fest impossibility. It would be a great improvement, 
and save an enormous expense, if matters afiecting 
property which were disclosed in the course of suits 
could all be brought into one office, so that search 
might at once be made for them. The great ex- 
pense of the transfer of land arose from the cir- 
cumstance that men did not choose to depend upon 
anybody but their own' advisers. If a man wanted 
to buy an estate, he insisted on having a laborioua 
and costly investigation into the title gone through 
by his own solicitor, and the result advised upon by 
his own counsel; although the estate might have 
been purchased only three months before, and exactly 
the same process had already been gone through. 
One of the chief dangers to be guarded against in 
the purchase of real property was, lest there should 
be a concealed incumbrance. To avoid that, varioua 
plans had been proposed. Amongst others was a 
scheme for the registration of deeds. A bill with 
that view had been brought in by the Lord Chan- 
cellor ; but he (Lord St. Leonards), thinking that 
it would be mischievous, and would lead to much 
expense, had felt it his duty to oppose it. He had 
arrayed against him all the noble and learned lords 
in that House, and the bill was passed : but in the 
other House it was summarily r^ected. The result 
was, the appointment of a Royal Commission, who 
had lately made a'report, and whose labours it was 
intended to embody in the shape of li bill. Nobody 
cotdd read that report without being deeply im- 
pressed with* the great learning, knowledge, and 
ability which it displayed ; but he was sorry to be 
obliged to add that he could not in the least agree 
with the conclusions at which the commissioners had 
arrived. Their plan was not to have a general 
registration— that was to say a registration of every 
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deed and of every assarance ; but they recommended 
what was called a registration of titles. What they 
proposed was, that some one should be registered 
who was the owner of the estate, with power to 
sell or mortgage it ; but it would not be possible to 
register any estate in which a settlement had been 
given. The commissioners began by making this 
registration voluntary ; but after an estate had once 
got upon the register, it could never disappear from 
it. What was proposed was in truth that the 
Government should open a shop for the sale of good 
titles. But that could never be endured; and, 
therefore, notwithstanding the great authority of the 
commissioners, he must give the proposal his most 
decided opposition. It must be obvious that a 
person who went to the office and asked to have his 
property registered would have nobody to oppose 
him; his implication could be no more than an 
exparte one ; and yet if it was granted, the real 
owner of the estate might find his claim barred^ By 
the law of England any man who had a right to any 
property might recover it ; but, according to the 
commissioners' report, if he recovered it, he would 
not have it ; he would only receive a money com- 
pensation. Nor was that all. The scheme contem- 
plated in many .cases that a sham owner shotdd be re- 
gistered ; but tiiis sham owner would, nevertheless, 
have an undoubted right to mortgage or sell the 
estate. To guard against that, it was proposed to 
establish a machinery of caveats or ii\|imctions, the 
result of which would be to invoke the Court of 
Chancery on every possible occasion. In a word, 
while attempting to make the transfer of land as 
simple as that of a railway share or X50 stock, the 
commissioners had run the risk of incurring the 
gravest possible inconveniences, and they had sacri-' 
ficed altogether their lordships' power of making 
settiements upon their own estates ; for it was im- 
possible to preserve the rights of property if they 
conveyed to any person other than the real owner 
the legal fee simple. There were some things in- 
volved in the Report at which it was hardly possi- 
ble to repress a smile. For instance, under the new 
system, it would be impossible for two men to pur- 
ciiase an estate together. At present that was often 
done ; and the property was conveyed to tiiem as 
tenants in. common ; but under the proposed plan 
that wotdd be impossible, unless they agreed to 
give the survivorship to one of tiiem. The Lord 
Chancellor informed them the other evening that 
he was about to lay on tiie table a very different 
measure in reference to registration; and Lord 
Brougham had laid on the table another bill re- 
specting the registration of deeds. That bUl, he 
apprehended, would entail the necessity of maps, 
and it should be remembered that the maps of the 



Tithe Commission had aLready cost £2,500,000. He 
would now state the objects of the Bill that he in- 
tended himself to introduce, which was not a bill for 
the registration of titles, but for simplifying tities. 
He proposed to remove obstacles to the transfer of 
land ; to restrict the present power of limitation ; 
and that a purchaser's titie should be indefeasible' if 
he had been in imdisturbed possession for twenty- 
five years ; bnt he would not take from any man the 
right to recover charges on property. 



BILLS IN PARLIAMENT. 



Otnission to recite acts intended to be repealed^ amended, 
or superseded,-'The principal defect observable in 
the bills now pending in Parliament is, that most 
important measures, by which numerous existing 
acts will be virtually repealed, amended, or rendered 
obsolete, do not contain any recital of the existing 
acts which will be affected by the pending measures^ 
nor are such existing acts proposed to be expressly 
i;ppealed. 

Alleged impossibility of ascertaining existing acts. — 
The existence of this defect in our current legislation 
is admitied, but it is excused on the alleged ground 
that, acts ^* are altered in one session, and then in 
another; and seeing how the sections conflict, no 
human beings can advise upon them with any cer- 
tainty, and one can scarcely tell what is the state of 
tiie law." The preceding paragraph is part of the 
evidence of Mr. H. B. Ker before a committee of the 
House of Commons on the 8rd March last ; and as 
this gentieman describes himself as the only paid 
member of the Statute Law Commission, and as- 
assistant to the Lord Chancellor in considering bills 
pending in the House of Lords, his position entities 
his opinions to be received with deference, especially 
as on the same day, and in proof of tiie difficulty of 
tracing the existing statutes upon any particular 
subject, he cites a case in which he prepared two 
bills with reference to the office of Chancellor ; and 
although he prepared tiiem with as much care as he 
could, he afterwards discovered that there were eight 
or nine statutes which he had not referred to, and 
which were not in any index relating to the statutes. 
In this particular case (to use Mr. Ker's own words), 
^^ it did not signify, as the bills did not pass ;" but as 
it is not desurable Uiat this jKiurce of consolation 
should exist in tiie case of every important bill 
submitted to Parliament, it is most necessary that 
an efficient remedy for this admitted evil should be 
provided without delay. 

Remedy suggested in the form of an authentic edition 
of existing statutes, — ^It is submitted that the most 
effectual remedy would be the adoption by tiie 
House of Commons of the motion of which Mr. 
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Locke King has given notice — viz., for ^^ an humble 
address- to her M^esty, praying that she will be 
graciously pleased to take such measures as may seem 
most expedient to cause an edition of the statutes at 
large to be prepared, including all public statutes 
and parts of statutes in force, and omitting all such 
statutes and parts of statutes as are expired or have 
been expressly repealed ; and that in the place of 
the statutes or parts of statutes repealed or expired, 
there be inserted the titles of such statutes, and the 
respective numbers and abstracts of the clauses so 
repealed or expired ; and in the case of repealed 
statutes or parts of statutes, a reference in the margin 
to the statutes by which they are so repealed, with 
the view hereaflei of forming an authentic edition ; 
and to assure her Majesty that this House will make 
good whatever expense her Miyesty may think 
proper to be incurred on that account/' 

Difficulty, of distinguishing between existing statutes 
and those repealed^ expired^ or obsolete. — The great 
bulk of the statutes is only part of the difficulty en- 
countered by the legal student': he may, after great 
difiiculty and research, succeed in finding a statute 
upon any given subject, but there is nothing to 
assure him that it is still in force ; and until he has 
examined all the statutes ^subsequently passed, he 
has no ceriaility that it may not have been repealed 
or amended. To show the working of the pre- 
sent system, a case will be mentioned that occurred 
veiy recently : — A gentleman, interested in a matter 
pending before Parliament last year, purchased, at 
the Queen's printers, a copy of a statute relating to 
the subject, and acted ijpon its provisions. In a 
short time he learnt that this statute had been re- 
^ pealed by another act passed a few years afterwards. 
He procured this second statute, and as its provisions 
were in accordance with his proceedings, he continued 
them; but he subsequently ascertained that this 
second statute had been also repealed, and that the 
provisions of the third Statute passed upon the sub- 
ject did not sanction his proceedings, so that the two 
first statutes purchased had been Uie means of mis- 
leading him as to the existing law upon' the subject 
in which he was interested. This case is not a 
solitary one, as it is of frequent occurrence that 
statutes are purchased which have been repealed ; 
but which fact being unknown to the purchaser, he 
acts upon the document he has purchased, in the 
honest belief that his proceedings are in conformity 
with the law. 

Practicability of preparing an authentic edition of 
the statutes, — These difficulties would be obviated 
by the publication of an authentic edition of th^ 
statutes, in which every statute that has been subse- 
quently amended or repealed should contain a 
marginal note referring to such subsequent statute. 



That the preparation of such an edition is practicable 
can hardly be matter of doubt, if the editorship were 
confided to a barrister who possess^ both ability 
and application ; and many eentlemen possessing 
both tnese qualifications could be found in the pro- 
fession, willing to undertake the office, although it is 
possible that, to seciire an efficient editor, it might 
be necessary to look beyond the circle of gentlemen 
who now enjoy the Ck>vernment patronage and 
favour. 

Course of proceeding in preparing the work. — ^The 
course of proceeding in preparing an authentic 
edition of the statutes would be to commence with 
the lat^ session, carefully endorsing upon acts 
amended or repealed a reference to the repealing or 
amending act, and by thus perusing session after 
session, all the accuracy that is possible would be 
secured ; and in cases of doubt as to the total or 
partial repeal of any statute, it should be retained, 
and the facts^tated in a note annexed to such statute*; 
and although it would be desirable that, in the first 
instance, the edition should be printed for the use of 
Parliament, vet, by its^beins retained in type, it would 
be a groundwork to guioe Parliament m deciding 
which statutes should .be retained, and which 
repealed; and when the doubtftil cases had been 
settled, it might, by a declaratory act, be made an 
authentic edition of the statutes, not only perfect at 
the time, but capable of beine continued so in 
perpetuity by repealed statutes being omitted, and 
new statutes being added under the superintendence 
of an'editor acting imder the authority of Parliament. 
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Wr have been compelled to delay the revised hat 
until next number. Any additions or alterations 
should be notified as early as possible. 

Lbx (Sheffield). — We cannot speak with more 
certainty of the time of appearance of the new 
edition of Stephen. 

J. S.— Write to the Secretary of the SocieW, at 
the Law Institution, Chancery-lane. We belieye 
the^ ac^oum about this time for the Vacation 
hohday. 

A. B. — We do not remember receiving any such 
communication as that you refer to. 

JuvKNis. — ^The prospectus was sent to yon in 
order to ascertain whether you would support the 
proposed series of works. ]No commencement will 
be made until a sufficient number of orders is 
received. 

X. Y. — We think you ooffht to pass, but so mn^ 
depends upon the capacity of each student that it is 
impossible to speak with certainty. Readiness and 
coolness at the examination will go very fiur. 

L. T. S.— We thmk there is sufficient *' Sum- 
mary,** and we are satisfied that if you carefully read 
it each month, you will obtain a considerable 
amount pf practi<^ information in the course of 
the three years you have yet to serve. Hie promised 
volumes of Sweet's Jarman have not yet appeared. 

Printed and published tj Thoxab F. A. Dat, ai his reaidenee. 
No. 18, Carey-street, LinoolnVtaui-fleldB, in the parish of St. 
Clement Danes, In the connty of Middlesex. — Satiirdftr, 
Angost 1, 1S57. 
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KAm & COBBETT, 

LAW AND GENERAL ACCOUNTANTS, 
16, CfRTOHAM STREET, CITT, E.O. 

Jvat pabliahed, in poat 8to, price 2a. 6d., doth. 

THE ERA CHESS PROBLEM TOURNA- 
MENT, Containing Diagrams of the Problems, with fhelr 
SolnUonB, and an Introdactlon, by Herr LOWENTHAU 
Thokab Dat, 13, Carey-street, Lincoln'a>inn. 

In one thick volome, containing upwards of 1,909 pages, price 7a. 

doth, 

THE CHESS PLAYER ; Edited by KLING and, 
HORWITZ. This Work forms a complete Encydoptedia of 
the Oame, containing Elementary Lessons for Beginners— a variety 
of Oames by the beat Players, with copious Notes— Chess Problems 
and Studies by the most eminent Masters, with Solutions— A Series 
of Papers on the History and Literature of Chess, from the earliest 
period to the present time— together with numerous other matters of 
Importance to Amateurs. 

London : T. F. A. Dat, 13, Carey-street, Uacoln's-lnn. 

In 8TO, price 4s. 6s., sewed, 

LirrLETON'S TENURES: with Notes, and 
Copious Questions on the Text and Notes. New Edition. 
The mode in which this work has been edited is, in the first place, 
by omitting the portions quite obsolete ; In the next place, by slightly 
altering Littlstom's Text, where some partial change has been made 
in the law since Littleton's time ; and, in the third place, by adding 
notea to rerji many of the sections, noticing the changes made by 
statutes, and in some cases stating recent dedaions of importance, 
and, in the lost place, by famishing a most complete series of 
questions on the texts and notes. 

London : T. F. A. Day, 13, Carey-street, Lincoln Vinn. 



In Svo, 

AN EXPOSITION OF THE LAND TAX: 
Its Assessment and Collection ; showing the subjects exempt 
from the Tax ; mode of granting relief ft-om the Double Land Tax 
assessed on the Estates of Roman Catholics; and Uights and Adran- 
tages conferral ! by the Redemption Acts, with References to the 
reported Cases in the Courts of Law and Equity, bearing on the sub- 
ject ; and an Introductory Sketch of the History of the Land Tax. 
By MARK A. BOURDIN, of the Inhmd Revenue Office, Somerset 
House.— Price Half-a-Crown, or sent free for thirty-six stampa. 
London: T. F. A. Dat, 13, Carey-street, Lincoln Vinn. 



On the 16th of September, 1857 will be published^ Na 1 of 

THE LAW STUDENTS' LIBRARY. — The 
Proprietors of the Law CAnoariCLB aro about to tane a Series 
of Works spedally adapted as a preparation for, and saccessfU 
pasnge through, the Examinatioiis to whidi Artlded Clerks ana 
snltfected. The proposed Works haTe in riew to ftimlsh Artided 
Clerks with practical Information on those subjects whic& tbe Ex»s> 
minatlons comprise, and to present the Tarloos statements and pro- 
positions in such a form as shall best conduce to the reader's oom^ 
prehension of their exact import, without orerioading tjne woAs with 
mero matter of detalL Erery experienced person knows that the 
student who has laid a good foundation in the prindplea of the law 
wUl make the best practical lawyer, and will get through his ezaK- 
minatlon, not only with safety, bat with satlsfiicdon, and even credit. 
The institution of prises and honours has fumisbed another IncentiTO 
to study, and it is to assist the candidate in competing for these that 
the pnmosed series of Works is announced. 

The following aro the Works with which it Is prap seed to eons* 
mence: — 

L The Law StodBnf • Fint Book, 
n. The Prineiiilee of the Cobiiiioil Law. 
m. The Praotioe of the Commoa Law. 
IV. The Frinoiplee of Equity, 
y. The Practice of ^nity. 
VL The Frinoiplee of Conveyanoiag. 
YIL The Bankmptcy Lawi. 
Yin. The Criminal Law. 
It is intended that each Work shall occupy about 899 pages, and 
thus present, in a compact and intdliglble form, the prindpal points 
embraced by the Examination Questions. The wories will be equally 
usefhl to the commencing Student and to tlii Artided Clerk about to 
be examined; indeed, to the latter, the Works will be inraiuable, as 
pr esen ting a compendious statement of the rery matters on which ho 
will be examined. 

The LiBBAXT will be brought out in numbers, of whidi one wHl be 
published monthly (on the 15th of eadi month), oontalnlns 49 pages 
of octaro size, price la, making an annual subscription or 12s. ; for 
which sum, it will be sent post free to subscribers. It can also be 
obtained through the booksellers in the usual way. Each work will 
cost about 8& No. 1 will appear on the 15th of September, 1857. 
The advantages of the Librakt aro so palpable, that it Is to be sup- 
posed that no Articled Clerk will hesitate to supiwrt it. 

Thomas Dat, 13, Caroyi^treet, Ltncdln s-inn, London. 

Now Ready, New Editions (with Rules and Tables). 

1. nPREATISE ON BUILDING SOCIETIES, 

TONTINE, and EMIGRATION SOCIETIEa 7a 6d. 

2. ni^REATISE on FRIENDLY SOCIETIES, 

and PROVINCIAL ASSURANCE SOCIETIES. H. 

3. npREATISE on COPYHOLD and CHURCH 

J. ENFRANCHISEMENTS, and on VREEHOLD LAND 
SOCIETIES. 6a. 

4. TNSTRUCTIONS for VALUING POST 

I OBITS and REVERSION& la. 

By ARTHUR SCRATCHLEY, M.A., F.R.A.S., 
Formeriy Fellow and Sadlerian Lectorer of Queen's College, Cam^ 
bridge. 

Published at the FuxsyoLY Socibtiks* InsTirtti, 4, T^fslgar^ 
square, London. 



HOLLOWAY'S PILLS, the most cflTectual 
Remedy for the Curo of LLrer and Stomach Complainta. 
This medicine has astonished the world for the laat twenty Tears, and 
the individuals who have taken them, for after having hiia rec our se 
to all remedies without aucceu, in caaes of liver and bowel complainta, 
Indigestion, and other fearful disorders, these Pills have restored them 
to health, where. In many Instances, they were considered to be past 
relief. Such facta do not requhe comment^ and all sofllMers can 
easily prove their truth. 

Sold by all Medicine Vendors throughout the World ; at Professor 
Holloway's Establlahmenfa, 344, Strand, London, and 89, Maiden- 
lane, New York ; by A. Stampa, ConstanttBop -s A Ooidlcy, SinyrBa ; 
and £. Muir, Malta. 
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LIST OF CORRESPONDENTS. 



The following is a corrected list of correspondents on 
Moot Points, to which the names of any other 
articled clerks or solicitors can he added : — Mr. C. 
N. Aldritt, Luton, Beds ; Mr. S. Arbouin, at Messrs. 
Few and Co.*s, Henrietta-street, Covent-garden, 
London ; Mr. Henry Barker, at W. Barker^s, Esq., 
Huddersfield ; Mr. W. £. Barker, at Mrs. Williams's, 
Grove House, Mostyn-street, Llandudno, near 
Conway; Mr. A. Beale, No. 164, Friar-street, 
Reading; Mr. J. Beaumont, solicitor, Great Cog- 
geshall, Essex ; Mr. J. T. Beard, of High-street, 
Iladleigh ; Mr. C. G. H. Beck (corresponding secre- 
tary to the Worcester Law Students* Society), Spring- 
hill, Worcester ; Mr. J. B. Betts, at Messrs. Mercer 
and Edwards', solicitors. Deal ; Mr. C. Bishop, jun., 
of Llandovery ; Mr. W. Brice, Bruton, Somersetshire ; 
Mr. J. S. Brown, of Thorpe Hamlet, Norwich ; Mr. 
G. H. Clough, at Messrs. Eddison and Clough's, 
Worksop ; Mr. Greo. Cousen, at Messrs. Rawson, 
George, and Wade's, Bradford, Yorkshire ; Mr. J. 
Cook, of Witham ; Mr. L. Cordes, Trinity-villa, 
Abergavenny, Monmouthshire; Mr. L. Cowlard, 
jim., Launceston, Cornwall; Mr. A. Crow, Mill- 
street, Market-Rasen ; Mr. F. J. Davis, of Tyg- 
wynne, near Cardigan ; Mr. T. P. Dickin, at W. H. 
Cooper's, Esq., solicitor, Shrewsbury ; Mr. • H. 
Druce, No. 10,' South-square, Gray's-inn, London ; 
Mr. R. S. Freame, Gillingham, Dorsetshire; Mr. 
G. Gale, No.' 2, Bowling-lane, Hull ; Mr. H. Gaskin, 
at M. Stevenson's Esq., Chatham ; Mr. T. Gould, 
Newnham, Gloucester; Mr. C. J. Gratton, at J. 
Cutts', Esq., Chesterfield; Mr. J. J. Handley, 
Leeming-street, Mansfield ; Mr. J. Hartley, at R. 
Hunt's, Esq., Rochdale ; Mr. S. Harris, at Messrs. 
Wartnahy and Fisher's, Market Harhorough ; Mr. 
L. P. Hausburg, Rosenfells, Much Woolton, near 
Liverpool ; Mr. K. H. Hebb, at J. Moore's, Esq., 
Lincoln ; Mr. C. Hilditch, Tunstall, Stafibrdshire ; 
Mr. R. H. Holloway, of Billericay ; Mr. J. Homer, 
at J. Homfrey's, Esq., Halesowen, Worcestershire ; 
Mr. Horton, at Messrs. Lee, Penson, and Best's, 
Birmingham; .Mr. E. J. Howell, No. 4, Upper 
Larkhall-rise, Larkhall-lane, Clapham ; Mr. James 
Hutchinson, of No. 3, Horton-road, Bradford, York-^ 
shire; Mr. E. A. Jaques, Alma Chambers, 82, 
Paradise-street, Bumingham ; Mr. G. J. Jiohnson, 
at Messrs. Tyndale and Sons', Birmingham; Mr. 
John Jones, at B. Evans', Esq., solicitor, Newcastle- 
Eralyn ; Mr. Josiah Jones, of No. 10, Corn-market, 
Worcester; Mr. H. Kinneir, of Bamfield-house, 
Southemhay, Exeter; Mr. A. Knowles, Yew-tree 
House, Brampton Moor, near Chesterfield ; Mr, J. 
W. S. Lavender, High-street, Bromsgrove ; Mr. W. 
Leonard, at £. Leonard's, jun., Esq., Bristol; 



Mr. J. Lowes, at Messrs. Chater's, Newcastle-upon- 
Tyne ; Mr. W. Mann, 45, Princess-street, Man- 
chester; Mr. J. H. Millington, 15, East-street, Red 
Lion-square, I^ondon ; Mr. H. Morris, of Uanelly ; 
Mr. J. N. Mourilyan, jun., of Sandwich, Kent; Mr. 
A. 11. Norton, at.F. Sharpley's, Esq., Louth, Lincoln- 
shire; Mr. A. H. Owen, at E. L. Hesp's, Esq., 
Huddersfield ; Mr. R. E. Pannett, of Whitby ; Mr. 
R. Parry, County Court Office, Carnarvon, North 
Wales ; Mr. S. S. Partridge, at Messrs. R. and G. 
Toller's, Leicester ; Mr. T. J. Peacock, of No. 10, 
South-square, Gray's-inn, London;. Mr. J. R. 
Peerless, East Grinstead ; Mr. W. A. Peerless, of 
East Grinstead; Mr. S. H. Perrin, Athemeum- 
chambers, Nicholas-street, Bristol; Mr. G. £. 
Pickering, of Aylesbury; Mr. G. W. Powell, at 
Messrs. D. Thomas and Banks', Brecon ; Mr. W. 
H. Randies, at G. Salter's, Esq., Ellesmere, Shrop- 
shire ; Mr. B. S. Riley, jun.; 47, Southmolton- ' 
street, Gosvenor-square ; Mr. S. W. Rowse, at S. 
Rowse's, Esq., 2S, Princess-street, Plymouth ; Mr. 
R. Rowell, at H. Y. Mules', Esq., Honiton, Devon; 
Mr. T. Sampson, No. 78, Lowgate, Hull ; Mr. T. H. 
Shacklock, Toothill, Mansfield; Mr. J. Sims, of 
Harleston, Norfolk ; Mr. F. Smith, Bridge-street, 
Witham, Essex ; Mr. T. Spencer, Messrs.. Crowd/ 
and Co., Swindon, Wilts ; Mr. W. Stevens, of 
Sherborne; Mr. F. Summers, 12, Parliament-stz^et, 
Hull; Mr. R. Sutdifie, Brown-hill, near Burnley, 
Lancashire ; Mr. J. O. H. Taylor, of St. Giles'- 
street, Norwich ; Mr. W. Taylor, of Hexham ; Mr. 
J. Tree, 19, New-street, Worcester; Mr. A. S. 
Trottman, West-end, Wellingborough, near North- 
ampton; Mr. J. W. Vining,*2, Moorgate-street, 
London; Mr. R. Ward, of No. 43, Nod-street, 
River-street, Islington, London; Mr. H. S. Watts, 
of Yeovil ; Mr. James Wells, at C..G. Brown's, Esqi, 
Bilston, Stafibrdshire ; Mr. John Williams, Coun^ 
Court Office, Carnarvon, North Wales; Mr. H. 
Wood, Yeovil ; Mr. T. B. Woodram, at A. Hor- 
wood's, Esq., New-court, Temple. 

We trust we shall shortly have to report a large 
addition to the above names, as at present. the 
number is very small, compared with the large body 
of articled clerks in town and' country, and, inde^ 
88 compared with the number which we fbrmerly 
had the pleasure to publish. There surely must be 
many among the .recent subscribers who will be 
anxious to avail themselves of the advantages of the 
correspondence system. There is no expense at- 
tendant on it : all that is required is, for any one to 
intimate a desire to have his name inserted in the 
list. 
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THE REPORTING SYSTEM. 



The multiplication of law reports is producing a 
feeling that for the sake of the memhers of the pro- 
fession something must he done ; no person is ahle 
to keep up with them, however much inclination he 
may have so to do. Our work is intended to ease 
the profession in this respect, and we know that its 
useftdness is recognised, hut still many practitioners 
feel a necessi^ for recourse to the fountain heads, 
or at least they desire to procure the original re- 
ports, hut the pumher is too large, and they are 
obliged to limit themselves to a certain portion only. 
Mr. Baron Bramwell has lately stated publicly that 
" Lord Wensleydale told me, and my own judg- 
ment goes with it, that no judge can do his duty 
who does not read the reports. . . . When I was at 
the bar, I did not read them, and I did not pretend 
to read them, and my clients knew that I did not 
read them, and they took me for better or for worse, 
with notice. [His Lordship doubtless refers ^to the 
time when he was one of the leaders of the bar in 
full practice. At that prosperous period of a 
lawyer's career, the demands upon his time and at- 
tention are so incessant that he finds it very difficult 
to read reports systematically; but then he is con- 
stantly in theinidst of the arguments, trials, and 
judgments which are reported ; is personally ^engaged 
in Uie more important ; and is daily hearing of moot 
and decided points. Let no one, who has not at- 
tained to so distinguished a position at the bar, 
think that he can dispense with a careftd study and 
noting of reports.]. But I cannot serve the public 
in that way, and I read them now diligelitly and 
iaithiully, and they require time. I do not mean to 
say that the readbig of them is laborious, because, 
froni long habit and inclination, I do not say but 
that the reading of the reports occasionally is rather 
an amusing thing.*' To the question, **Do you 
read all the multifarious reports — ^namely, the Jurist, 
the Law Journal, the Justice of the Peace, and the 
Law Times?*' the learned judge answered, "No ; I 
read what I suppose you may call the orthodox 
reports of the three common-law courts — ^namely, 
Ellis and Blackburn, the Common Bench Reportsj 
and Hurlston and Norman. I read the Law Journal 
Repots, equity and common law, and I read the 
Jurist Reports. ... It may be asked, why does 
one read the same thing in duplicate ? My answer 
to that is, that if I distinctly comprehend the case 
when I read it, I do not trouble myself to read it 
again ; but it very firequently happens that you find 
varieties o^ expression in the judgments, where they 
have • not beien considered and written, qf such a 
character that it is quite desirable that you should 
read both reports. You may find that one reporter 



is struck by one remark, which he puts down, and 
while writing it, not being an accomplished short- 
hand writer, something escapes his attention which 
the other puts down.** 

In reference to this very important subject of law 
reporting, we may refer to a letter which lately ap- 
peared in the Times newspaper, wherein the writer 
states : — " Again, cases are often reported in which 
no new principle is enunciated, but the decision in 
which merely goes on the facts of the cases them- 
selves. This swells the volume, as also does the 
length of the reports. No one who is conversant 
with the old reports of fifty or sixty years since is 
nol struck with the conciseness of them as compared 
with the new reports — I ought rather to say with 
the amplification of the new as compared with the 
old. 

'* The evil is daily increasing. I have heard the 
present attorney-general say that the reports were 
accumulating beyond even his power of mastering. 
Perhaps our book-shelves are loaded with twenty 
new volumes of rjpports a year 1 And remember. 
Sir, the numerous acts of Parliament of which so 
much complaint is made only furnish us with one 
Yolume of law every year. It would seem that the 
evil should be stopped, and the following is a remedy 
I w6uld propose : — 

" 1. In each court there should be an officer of the 
court to report such cases as the judge should think, 
from Some new principle evolved, worth being re- 
ported. (By the way, the officer should have a 
a deputy, as he would have very little to do.) 

" 2. llie reports of all the courts should be pub- 
lished together, by order of the Lord Chancellor, 
about once a month, and should be published 
at a moderate cost 

" 8. When a case has been re-argued before the 
Court of Appeal, having been once stated in the 
reports, it should not be re-stated, but the decision 
on it merely. 

i* In conclusion, your correspondent 'Mercator' 
says that the issue of bank-notes should bear a 
strict proportion to the amount of bullion in the 
Bank of England. Oh I that in legal matters the 
issue of the reports and their cost might be in some 
proportion with the bullion contained in them.'* 



THE PROFESSION— SOLICITORS AND AR- 
TICLED CLERKS. 



In the last report issued by the Incorporated Law 
Society, among other matters it is stated a communi- 
cation was received from the Metropolitan and Pro- 
vincial Law Association on a proposed new scale of 
costs on criminal prosecutions; and the secretary 
having obtained copies of the several scales pro- 
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posed by the treasury as applicable to proceedings 
both at the assizes and quarter sessions, a letter was 
written to the Lords of the Treasury upon the sub- 
ject ; and in answer the council were referred to the 
gentlemen who had been commissioned by the 
treasury to consider and report upon the matter. 

Several questions of professional usage on con- 
veyancing matters were taken into consideration: 
amongst others, as to the costs of a release and in- 
demnity where the original deed had been lost ; the 
cost of a contract of sale, and its preparation by the 
vendors^ solicitor ; the settlement of an action be- 
tween the parties and the plaintiff^s attorney, in the 
absence of the defendants attorney; retaining fees 
on elections for members of Parliament. 

The attention of the council was called to a deci- 
sion on the trial of an action against one of the 
members of the Society, which appeared to increase 
the liability of attorneys to a serious extent ; and the 
secretary was directed to obtain the shorthand 
writer^s notes of the case, and to make inquiries on 
the subject of an intended application for a new trial. 
It was afterwards reported that a rule for a new 
trial had been granted. 

The Secretary reported that the rules for striking 
two attorneys off the Roll had been made absolute 
by the Court of Queen's Bench ; and dircctioris were 
given to apply for the removal of the names from 
the rolls of the other courts of law and equity. 

Several applications for the renewal of the annual 
certificate of attorneys, with the affidavits and testi- 
monials in support, were considered. In one of 
these cases the council successfully opposed the 
renewal, at the instance of the Newcastle Law 
Society. 

In another case which had been referred to one of 
th^ Masters, the court, on a special application, 
enlarged the terms of the rule, authorised the exa- 
mination of witnesses viva vocc^ and directed the 
applicant to produce his account-books, papers, and 
writings before the Master. 

An application having been made to renew the 
certificate ^^ an attorney who had been remanded 
by the Insolvent Debtors* Court for several breaches 
of trust, counsel was instructed to oppose the re- 
newal. Cans^ was shown in the first instance, and 
the rule was refused. 

The Examiners* Report of Trinity Term was re- 
ceived, recommending two candidates to the Council 
as deserving of prizes — viz., Mr. Edward Balden, of 
Birmingham ; and Mr. "Walter Browne, of Lcnton ; 
and three as deserving of certificates of merit. The 
books proposed by the several candidates having 
been approved, were presented by the Council, and 
certificates of merit granted to the others — namely, 
Mr. Joshua Fallows, jun., of Piccadilly; Mr. "Wm. 



Stewart Forster, of Lewisham ; and Mr. Wm. 
Henry Randies, of Ellesmere. 

A letter was received from Mr. Arden, the Prin- 
cipal of Clifibrd's Inn, communicating the resolution 
of that Society to grant a prize of twenty guineas 
annually, to be appropriated by the Council in 
prizes for the candidates who should pass a superior 
examination. 

Several questions were considered relating to the 
due Tice of articles of clerkship imder the provi- 
sions f the 6 & 7 Vic. c. 73, s. 12. 

M( sures for the improvement of legal education 
and d proposed college of attorneys having been 
noticed at the Annual General Meeting of the 
Society on the 23rd June, letters were written to all 
the Inns of Chancery, with copies of a former com- 
munication, and inviting their consideration of the 
subject. 



Devise to trustees and survivors, — ^A devise to two 
trustees and the heirs of the survivor (which, 
though very improper, is not uncommon) makes 
them joint tenants in fee (Burt. pi. 293.) 

Sale of goods after execution. — ^A sale of goods 
after execution delivered to the sheriff, except in 
market overt, was formerly void against the execu- 
tion creditor: the delivery of the writ to the sheriff 
bound the property in the goods, except against a 
purchaser in market overt; but by 19 & 20 Vic- 
c. 97, s. 1, a bond Jide purchase for value without 
notice of the writ will defeat the execution where 
there was no actual seizure. 



NOTICES TO CORRESPONDENTS. 



I 



J. C. — ^You will be in time for Hilary Term, if 
on give your notices in due time. Your readuijor 
as not been sufficient, but perhaps your practice 
knowledge will suffice to get you through. 

Lex (Sheffield). — The new edition of Stephen is 
not yet out. 

M. A. L. — We have determined to make a com- 
mencement this month (September), as you will 
perceive by the advertisemekit. 

W. y. — Write to the secretary at the Law Insti- 
tution. No doubt there is some fee payable. 

Law Students' Library. — ^This new work will 
be commenced on the 15th of September instant, and 
we trust our friends will rally round us, for at present 
we have not so . ipany subscribers as we ought to 
have, though names are now cominff in every day. 
Let not r:ir readers rest content with sending their 
own orders, but endeavour to get us subscribers. 
We shall be - happy to send prospectuses with this 
view to any gentlemen who may be willing to 
assist us. 



Printed and published by Thomas F. A. Dat, at his resfdenofs 
Ko. 13, Carcy-strcet, Lincoln's-inn-flclds, in the i>aridi of St 
(lenient Danes, in (he county of Middlesex. — Tuesday, 
Sfpt'.-mber 1, ISft?. 
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KAIN & GOBBETT, 

LAW AND GENERAL ACCOUNTANTS, 
16, 0BSSHA1I STKESr, 0XT7, B.O. 

On the Iftth of October, 1867 will bo wibllahed, Na 2 of 

THE LAW STUDENTS' LMRARY. — The 
Proprietora of the Law Gsbohioui are about to iasas a Series 
of Works epeciaUy adapted as a preparatloB for« aad ittcoeasftil 
pasnge ttaroogh, the ExandnatiOQS to whidi Articled Clerics an 
sabjected. The propoeed Works have in view to famish Articled 
Clerics with praeacal information on those subjects which the Bx»^ 
mlnatlons comprise, and to present the rarioos statements and pro- 
positions in sn6h a form as shall best condnoe to the reader's com- 
prehension of their exact import, without orsrioadinff the woriES with ' 
mere matter of detalL Erery experienced person xnows that the 
student who has laid a good foundation in the principles of the law 
wiU make the best practical lawyer, and will jDBt through his exm 
minatlon, not onlr wtt)i safetr, but with satiateetlon, and even credit 
The Institntion or prises and lumours has ftunished snother incentire 
to study, and it is to assist the candidate in ooBspeting for those that 
the propoeed series of Works Is announced. 
The following an the Works with which It is proposed to oom* 



L TlM law BtndMitfs Hfft Book, 
n. Tho Prinoiploo of the Ooouami law. 
nL TlM Praotioe of tho Common Law. 
IT. Tho Frindploi of SqnitJ* 
V. Tho Praotioo of Bqmtj. 
YI Tho Frineiplos of GonToyaaeliig. 
Vn. Iho Bankraotoj Lawi. 
Vm. Tho Criminal law. 
It la Intended that each Work Shall occupy about aqp.piutes, .laA 
thus pres e nt^ in a oompact and intelligible form, the principal polifis 
embraced by the Exaounation QuestioBS. The works will be^quiiUy 
usefhl to the commencing Student and tb the Articled Clork abont to 
be examined; Indeed, to the latter, the Works will be InTalii.Hbld; As 
presenting a compendious statement of the Toxy matters on Wlilch he 
wUl bo examined. 

The LiBXABT wffl be brouf^t out in numbers, of which one will be 
published monthly (on the 19th of each month), eontalnlng 40 pages 
of octaro size, thrice 1&, making an annual subscription of 128. ; for 
which sum, it will be sent post free to subscribers. It can also be 
obtained through the booksellers in the usual wav. Each work will 
cost about 8ai No. 1 will appear on the 19th or September, 1857. 
The adrantages of the Librart are so palpable, thit it is to be sup- 
posed thst no Articled Clerk will hesitate to mipport it 

Tboxas Dat, 18, Carey-street, Uncoln's-inn, London. 



Now Beadr, New EdlUons (with Rules snd Tablea) of Mr. SCRATGU- 
LEY.'S Treatises on the Formation and Management of 

UILDING SOCIETIES, TONTINE, and 

EMIORAtlON SOGIETIESw 7sl 6d. 

FRIENDLY SOCIETIES, PROVINCIAL 

_ ASSURANCE SOCIETIES, and SAYINGS* BANK& 9s. 

8. T7REEH0LD LAND SOCIETIES, with IN- 

J; STRUGTIONS fbr VALUINO COPTHOLD and GH URGU 
LEASE ENFRANCHISEMENTS fit. 




4, TNSTRUCTIONS for VALUING POST 

X OBITS and REVERSIONS. Ifc 

By ARTHUR SGRATCHLBT, HA., F.R.A.& 
Pnhlishod at tho Frixhdlt SoOxribs* Ibbtitotb, 4. Trafolgar- 
iquare, London, W. C^ and may ba bad by sending tne lequialte 
Postage Stamps to the Soeret4ry. 

Just published, in post 8to, prloe U. 6d., doth. 

THE ERA CEIESS PROBLEM TOURNA- 
MENT. Containfaig Diagrams of the Problems, with their 
Solutions, and an Introduction, By Herr LOWENTHAU 
Thomas Daf, IS, Caray-street, Uncotai's-inB. 

la one thidk TolmDe^ oontalnlng upwards of 1,000 pages, price Ts, 

THE CHESS PLAYER ; Edited by KLING and 
BORWTTZ. This Work forms a complete EncydopuBdla of 
tho Qame, containing Slementazy Lessons for Beginners^-a variety 
of Games by the best Players, with coploas Notes— Chess Problems 
and Studiss by the most eminent Masters, with Solutions— A Series 
of Pssers on the History imd Literature of Chess, ftora the earliest 

Grtod to the present time-^Qgothor irtth nnmoroas other matters of 
portance to AmatenrsL 

London : T. F. A. Dat» 18, Carsy-atreet, Uueoln's-inn. 

• la Sto, price 4s. 6s., sewed, 

LITTLETON'S TENURES: with Notes, and 
Copious Questions on the Text and Notes. New Edition. 
The mode In which this work has been edited Is, In the first place, 
bv omitting the portions quite obsolete ; in the next place, by sUgbti v 
altering Littlbtok's Text, whsrs some partial ^NHgrhM been made 
in the law slace Littleton's timet and, bf thcOvId piKa, Vy sdding 
notes to Tory many of the sections, notleing the chsnges made by 
statutes, and in some cases stating resent decisions of isKportanco, 
snd, in the last plaoe, by flinilailng a most complete series of 
questions on the texts aad notea, 

London : T. F. A. Dat, 18, Carey-stroet, Uncoila's-lnxL 

laSfo^ 

AN EXPOSITION OP tHE LAND TAX: 
Its Assessmeat and Collection { showlag the snl^ects oxemrt 
from the Tax ; mode of granting rtflal ftom the Double Land Tax 
assessed on the Estates of Roman Catbidlcs; aad Rights and Advan- 
tages conferred bv the Redemption Acts, with Roforences to tho 
reported Csses in the Courts of Law and Equity, bearing on tho sub- 
lept : and an Introductory Sketch of the HlstMy of the Land Tux. 
B^ MARK A. BOURDIN, of the Inland Revenue Office, Somerset 
Ubusa— Price Half-a-Crowa, or seat fkoe for thiity-six stamps. 
Loadoa: T. F. A. Dat, 18, Carey-street Liaoola's-inn. 



HOLLOWAY*S PILLS, the moot effectual 
Remedy for the Care of Uver and Stomach C^nnplaiut:. 
This medicine hasa^nlshed the world for the last twenty years, and 
the individuals who have taken them, for after having had reconrso 
to aU i-eraedies without sucoei«, in cases of liver and bowel complaints, 
indigestion, and otlier foarfhl disorders, these PiDs have restored them 
to health, where, in numy instances, they were considered to be p.ut 
relief. Such facts do not require comment, and all sufferers can 
easily prove their truth. 

Sold by all Medlcino Vendors throui^hout the World ; at Professor 
Holloway's Establishments, 344, Strand, Loudon, and RO, Maldcn- 
lane, Now Toric ; by A. Staropa, Constautinople; A Ouidicy, Smyrna ; 
and E. Muir, Malta. 



ZIY 



THE LAW CHRONICLE. 



[Oct. 1, 1867. 



ANSWERS TO MOOT PODJTS. 



No. 12. — Married Woman (ante, p. 107). 

The liability of a husband, upon contraeta entered 
into by a wife, for things necessary and proper in 
her statbn of life, rests npon an impUed agency 
arising out of the intimate connection subsisting 
between married persons ; and, so long as the parties 
cohabit, the burthen lies upon the husband of dis- 
proving the agency^ or, at least, showing that it is 
not a case for it« implication (see Macqueen*8 Law 
of Husband and Wife ; £mmett y. Norton, Car. and 
Pay, 306 ; and Ereestone y. Butcher, 9 Ditto, 643). 
But. when a separation ensues, the legal position of 
the parties is reyersed ; the non-liability of the 
husband is primd /acie presumed, and, in order to 
establish a case founded on this implied agency, the 
party seeking to enforce the contract must show 
that the act of separation* was not the &ult of the 
wife (see Macqueen, 140, and the cases there cited) 
— a condition which is certainly not fidfilled in this 
case. Consider the yery equivocal position in which 
the wife must come before the court : and it is upon 
the merits of her case that that of B. must stand or 
fiJL The law jpiyes her (by a fiction of its own) a 
certain power. -jS&e neglects to avail herself of that 
power (I mean, of course, that of purchasing neces- 
saries). She then leaves her husband on the ground 
of an existence of a state of things. the natural result 
of her neglect; and she then cornea before the court 
and claims the benefit of that power which was (when 
within her reach) despised. If she chooses a state 
of separation, she must take it with its disadvantages. 
The court could take no steps in fitvour of her, or 
those claiming through her, in the face of such facts 
as these, until the married persons are placed in 
statu quo ; by a renewal of the state of cohabitation, 
and assuming the non-liability of the husband to be 
beyond doubt, I do not see how B., consbtently 
with any rule pr principle of law, can have any 
remedy against the separate estate of A. (which I 
.presume to ba^ersonalty), accompanied as it is with 
a restraint on anticipation. I know of no decided 
case in which this dog has heex^ removed until it 
releases its hold by the death of the parties, or the 
dissolution of the marriage. I ihink, therefore, that 
B. cannot recover so long as the relation of mar- 
riage and state of separation continues. 

A. L. Tbotican. 

Moot Point suggested by^ No, 12, and to he taken m 
connection with my Answer to ike same. 

Assuming that B. (the payee of the note) has no 
remedy against any one while the marriage and 
separation continue, and assuming that he will have 



a remedy against A. in case she survive her husband, 
what will be the legal position of B; supposing the 
husband to survive ? I have hastily formed an opinion 
that, inasmuch as the separate estate will lose its 
special nature immediately on the decease of the wife, 
and the 'husband*s right by administration will attach 
eo'instanti^ thereicau be no room for any third pttty 
to assert a claim against A. If I am right, B. is, 
indeed, in evil case. But it b a point on which I 
should like to hear better opinions. 

A. L. Tbotman. 

No. ^.—WiUr—Power to Sell (aute^ p.. 106). 

By the parallel case cited (Bentham v. Wiltshire), 
it seems dear that the power of sale would not vest 
in the executrix by implication ; she, as such, having 
nothing to do with the distribution of the nroduce of 
the sale. 

I think, however, that the heir-at-law, having 
been one of the conveying parties, the conveyance to 
Q. n would be efiectual. Yknatob. 

No. 12. — Married Woman (ante, p. 107). 

In this case the husband of A. would be liable to 
B. to the value of the artides, being necessariesi 
proved to have been delivered to A., and which 
were purchased with the borrowed money. At law 
the husband would not be liable (Earle v. Peale, 1 
Salk. 387), but in ,equi^, upon proof of the money 
having been properly expended in the purchase of 
necessaries, B. would be allowed to stand in the 
place of the persons who actually supplied the 
necessaries to recdve satisfaction, to the extent men- 
tioned above, fix>m the husband (Harris v. Lee, 1 
P. Wms. 483). 

Again, the separate estate of A. would be liable 
for the amount of her promissory note. The doctrine 
is dearly established, that where a married woman, 
possessed of separate estate, gives a promissory note, 
payment can be enforced out of her separate pro- 
perty ; and, in one case, it was held that a married 
woman's promise in writing to pay a debt charges 
her separate estate in the same manner as her bond 
or ])romissory note (Bullpin v. Clarke, 17 Yes. 365 : 
Murray v. Barlee, 4 Sim. 82 ; Stuart v. Kirkwall, 
3 Madd. 387 ; Field v. Sowle, 4 RusseU, 112 ; Nail 
V. Punter, 5 Sim. 662). Ysn^tob. 



LIST OF. CORRESPONDENTS- 



The following are the only additional names to the 
List published ante^ p. x — ^namely, Mr. A. Lumb, 
Penrith; Mr. A. L. Trotman, WcUingborough, 
Northamptonshire. 

The address of Mr. T. .T. Peacock QtAe of South- 
square, ante^ p. x) is now at J. Cutts, Esq., solidtor, 
C)ic8tcrficld.'* 
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ARTICLED CLERKS. 



As the following communications tre of general 
interest, we insert them with our answers thereto. 

CUrk holding Appointments, 
Sm, — I have been articled to an attorney for four 
years, and during that time I have held the appoint- 
ments of clerk to a poor-law union, clerk to a district 
highway board, and receiver of tithes of a few small 
parishes. It has often been the source of uneasi- 
ness to me as to whether I shall experience great 
difficulty in passing, on the ground of my holding 
such appointments. Although I manage to attend 
to the business of the offices held by me, yet I do 
not neglect my employer's business ; but, on the 
contrary, I almost exclusively manage the afiairs of 
his office myself. In Mr. Maugham^ work "Attor- 
ney's Hand Book,'' it is stated that an Urtided 
clerk may hold during his articles, offices usually 
held by attorneys. I also observed, in th^ last 
Annual Report of the Council of the Incorporated 
Law Society, that several questions as to due service 
have been under consideration, and that questions 
as to service rest entirely with the exaaiiners. 
Since reading that report, I have felt exceedingly 
anxious to ascertain (if possible) the decision of the 
examiners in cases similar to my own. Can yoa 
give me any light on the subject? Well knowing 
your readiness at all times to render assistance ta 
articled clerks, I have determined upon soliciting of 
you the favour of giving me some information. 

NoTB. — ^We have several times advised articled 
clerks not to accept such offices, unless they were 
engaged in them only c^fter the regular office hours^ 
but we are informed that ihi^ jsaviiners are not so 
strict ; and we believe if it <«» be shown that the 
clerk has not been so engaged as to encroach on the 
business-time which the solicitor required the clerk 
to attend at the office, the examiners will allow the 
service as sufficient. In other words, in such a case 
the clerk must show that such employments have 
been entered into with the consent and approbation 
of the solicitor, and that he has not neglected his 
employer's business, or lost any opportunities of 
seeing or engaging in the business of the office, and 
pursuing .the studies necessary for his profession. 
But this is to incur a great risk, and we are not sur* 
prised that our correspondent should feel some 
uneasiness, especially as he holds no less than three 
appointments. — ^Bdb. 

Arttctes — Covenant to serve until Assignment, 

In articles of clerkship there is a stipulation that 
the roaster dhall assign on three months' notice, and 
the derk covenants to serte for five years, or taM 
such ctssignment. Query — Will the introduction of 



the alternative operate so as to make the contract 
not " a contract for the fbll term of five years," or is 
it sufficient to satisfy the requirements of the statute 
and rules relating to service. It may be stated, that 
the master covenants to teach for five years, and the 
stipulation for the assignment is entirely distinct 
from his- covenant. The clerk, however, covenants 
to serve five years, or untU assignment^ as above 
stated. 

NoTX.— >We do not think our correspondent need 
be under any apprehension, as it appears to us that 
the contract is sufficient to Mtisfy the requirements 
of t)ie statute and rules. The contract is, .in efiect, 
to serve for five years — i. e., A. B. until assignment, 
and after assignment to C. D. few the remainder of 
the term of fire years. Of course, C. D. will be 
a duly qualified practitioner, and as the service to 
A. B. and C. D. will make up the ftdl term of five 
years, that period. will be duly served. Indeed, in 
our opinion, a contract to serve A. B. for three years, 
and tiiereafter to serve C D. for two years, so as to 
make up the fidl term of five years, would be suf- 
ficient, though we would not recommend ita adoption 
on account of the questions which might be z«ised as 
to stamp duty, enrolment, &e. — ^Ei>8. 



Legal Education — ^Examinatioks — ^Dus Sebyics 

UNDKB Ab1ICLB0. 

AUhough we have noticed some of the matters 
therein appearing, yet it may be nseftd to furnish 
our readers with the following extract from the last 
Report of the Incorporated I^w Society, especially 
as many articled clerks are greatiy interested in that 
portion which relates to due services under their 
articles. 

(Classical examination, — ^The Council some time ago 
received suggestions for extending the requirements 
at the examination of candidates for admissicHi on 
the roll ; and in their previous Reports they stated 
the conclusions at which they had arrived— namely, 
to recommend to the judges to authorise an exami- 
nation, either before, or during the articles of clerk- 
ship, or before admission, for the purpose of ascer- 
taining that the candidates possessed an adequate 
degree of knowledge of the Latin and Prench 
languages, and of English history, geography, arith- 
metic, and book-keeping. A memorial to this efiect 
has been prepared. 

. Prizes and certificates of merit, — ^The Examiners 
often regretted that, whilst they felt compelled at 
each examination toTcgect several candidates, who 
were unable to answer satisfiustorily one-half of the 
fifteen questions in the three essential departments of 
common law, conveyancing, and equity, they were 
unable to award any distinction to tiiose who passed 
their legal examination in a superior manner. After 
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much eonaideration, and with the concurrence of the 
masters of all the courts, who are ex officio exa-» 
miners, the Council, on the part of the Society, deemed 
it expedient, in order to encourage the careful study 
of the law by the candidates for examination, pre- 
paratory to their admission on the roU of attorneys, 
to propose that the examiners should select the 
names of such candidates, not exceeding three, imder 
the age of twenty-six, as in passing their examina- 
tion should appear to have deserved distinction, with 
a* view to the Council presenting to such candidates 
a prize of books, or any other testimonial which 
might be deemed fit. 

This proposition has been attended with beneficial 
results. In Michaelmas Term last, the examiners 
selected only one candidate for a prize of books ; 
in Hilary Term, three were selected ; and in Easter 
Term, three prizes were again awarded; and it 
having been observed that some of the candidates, 
though not entitled to a prize, were but little 
inferior to those who obtained it, the examiners 
reported four more whom they deemed entitled to a 
certificate of merit ; and this recommendation has 
been accordingly carried into efiect. In Trinity 
Term two prizes and three certificates of merit have 
been granted ; making during the year nine prizes 
and seven certificates of merit. The names of these 
candidates are stated in an appendix to this Report. 
On this subject the Council are much gratified in 
adding that the Honourable Society of Clifibrd*s-inn, 
one of the ancient inns of Chancery, has recently 
come to the following resolution : — ** That in order to 
promote and encourage the efficientstudy of the law, 
a sum, not exceeding twenty guineas, be given by 
this society in Michaelmas Term yearly, during the 
pleasure of the principal and rules, to provides one 
or more testimonials for such of the candidates as, 
in passing their examination during the year, for the 
purpose of being admitted on the roll of attorneys 
and solicitors, shall, in the opinion of the Examiners, 
merit distinction ; and that die council of the Incor- 
porated Law Society be requested and empowered 
to apply the before-mentioned sum in the purchase 
of books for such candidates, or in any other manner 
they may deem suitable ; the said annual gift to be 
distinguished as *The Prize of the Honourable 
Society of CUflbrd's-inn.' " 



NOTICES TO CORRESPONDENTS. 



C. D. — You are the best judge of your capacity; 
it is not the amount of reading, but what is thorougly 
digested^ which will be serviceable. 

Lex. — We believe the society is not now in exist- 
ence. There was not sufficient support given to 
it. The lukewarmness of articled clerks, as a body. 



is rather proverbial. It is only a few who show any 
seal on behalf of the class, and they soon cool down 
on experiencing the indifierence of .their fellow 
clerks. 

M. F. — ^You can have your name inserted in the 
List of Correspondents. There is nothing to pay. 
You cannot have your initials only inserted ; no one 
would choose to correspond with you. 

Plumlky — ^Address. — ^We shall be obliged if any 
one can furnish us with the present address of Mr. 
J. Plumley, late of Bradford, Wilts. He has lately 
gone away, and left no new address. 

S. F. C. — It is a matter which does not concern 
us, and we would rather not notice it The profes- 
sion will, no doubt, deal with it in an efiectual man- 
ner before long. 

LiBRABT. — ^No. 1 was duly published on the 15th 
of last month, and a fresh number will appear on the 
15th of each month. We hope that our old friends * 
will support this undertaking, as we think it b one 
likely to be beneficial to them. 

Erratum.— -At p. 52, line 26, for <' sec 20 ** read 
" sec. 29." 

Lover of Law. — ^We thank you for calling at- 
tention to the misprint, which we have noticed above. 
Correspondents address their letters to any of the 
gentlemen whose names are inserted in the Lists. 
Before so doing you should have your name inserted. 

T. F. — We cannot bring out, at present, any of 
the other works. We may do so when the number 
of subscribers is very much increased, which we 
trust will be at a not very distant time. 

J. C. S. — We think your complaint as to the 
Library not just, as it is obviously impossible that 
all the works can be brought out at once. Certainly, 
the other suggestion as to a bi-monthly issue is more 
reasonable, and we would adopt it if the Library 
were to receive such a support as would justify it. 
It must be recollected, ttiat many articled clerks 
would object to double their annual subscription, 
and we should lose some subscribers by the adoption 
of the bi-monthly issue, which only a greatly in- 
creased list of subscribers would compensate, it is, 
therefore a matter quite for articled clerks, who can 
hardly expect that we should bring out works with- 
out a fcdr prospect of support. 

Errata in Library. — Subscribers taking in the 
Library will please make the following alterations : 
at p. 4, line 20, for " lying '* insert ** being;** it will 
then read ** all persons for the time being, being in a 
particular parish." It may be added, that if the 
custom had been for all *' the inhabitants of the parish^^* 
it would have "been good. At p. 82, line 7, for 
** twenty-^ue " read " twenty -/bar ;" it will then 
stand ^^ a person attains his twenty-fifth year when 
he becomes tweuty-/oMr." 

Printed and pnbllshcd by TnoiiAS F. A. DAr, at his residence. 
No. 13, Carey-street, Lincoln Vlnn-flelda, In the parish of S*. 
Clement Danes, in tta« county of Middlesex. — Thorsday, 
October 1, \Bh7. 
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EAIN & COBBETT, 

LAW AND GENERAL ACCOUNTANTS, 
16, 0BXSHAX STKEET, CITT, B.O. 

How Rsadjr, Now EdlUons (with Roles and Tables) of Mr. SCRATCH- 
LET*&TreatlM8 on the Fortnatlon and Management of 

1. T>UILDING SOCIETIES, TONTINE, and 

X> EMIGRATION SOCIETIES. 78. 6d. 

2. T7RIENDLY SOCIETIES, PROVINCIAL 

J; ASSURANCE SOCIETIES, and SAYINGS* BANK& fie 

». T^REEHOLD LAND SOCIETIES, with IN 

F STRUCTIOKS for VALUING COPYHOLD and CHURCH 
LEASE ENFRANCHISEMENTS. 6s. 

Also, 

4. TNSTRUCTIONS for VALUING POST 

X OBITS and REVERSIONS. Ii. 

By ARTHUR SCRATCHLET, M.A« F.R. ASb 
Published at the Fbixvdlt Sooistibs' IwsTrrnrB, 4, TrafUgar- 
square, London, W. CL, and may be had by tending the reqnislto 
Postage Stamps to the Secretary. 

In 8T0, price 4i. 6a., sowed, 

LITTLETONS TENURES: with Notes, and 
CopiooM Questions on the Text and Notes. New Edition. 
The mode in which this work has been edited is, in the first place, 
by omitting the portions quite obsolete ; in the next place, by slightly 
altering Litti.bto^v's Text, where some partial change has been made 
in the law since Littleton's time ; and, in the third place, by adding 
notes to Tery' many of the sections, notlcinff the changes made by 
statutes, and In some cases stating recent decisions of importance, 
and, in the Is^ pUce, by ftimishing • most eomplete series of 
qnestlons on the texts and notes. 

London : T. F. A Dat, 16, Carey-strvet, LineoInVlnn. 

laSro, 

AN EXPOSITION OP THE LAND TAX: 
Its Assessment and Collection < showing the satdeofei exempt 
fhmi the Tax ; mode of granting relief from the Double Land Tax 
assessed on the Estates of Roman Catholics; and Rights and Adran- 
tsges oonliBrred br the Redemption Acta,, with. Refipvnees to the 
repotted Cases In the Courts of Law and Equity, bearing on the sub- 
ject ; and an Introductory Sketch of the History of the Land Tax. 
B^ MARK A. BOURDIN; of the Inland Revenue Office, Somacset 
House.— Price Half-a-Orown, or sent flree fbr thirty-six stamps 
London: T. F. A. Dat, 18, Carey-street, UnoolnVlaa 



On the 16th of October, 1867 will be published, Na 8 of 

THE LAW STUDENTS' LIBRARY. — The 
Proprietors of the Law Cbboxiclb are about to issue a Series 
of Woiks speolaUy adapted as a preparation fbr, and snc cessfti l 
passage through, the Examinations to which Articled Clerks are 
sul^ected. The proposed Works hsTS in Tlew to ftamlsh Articled 
Clerks with practical Inlbrmatlon on those subjects which the Exa- 
miiyitions comprise, sad to present the TSrioos statements and pro- 
positions in snch a fbrm as skall best conduce to the reader's com- 
prehension of their exact import, without oyerloadlng the works with 
mere matter of detaiL Every experienced person knows that the 
student who has laid a good fbnndation in the principles of the law 
win make the best practical lawyer, and will get through his exa- 
mination, not only with safetr, but with satisihction, and even credit 
The institution or prises and honours has ftimlshed snother incentiye 
to study, and iv Is to assist the candidate In competing for these that 
theproposed series of Works is announced. 
The following are the Works with which It Is proposed to eom- 



L The law Btndent^g Fint Book. 
XL The Fxinoiploi of the Common law. 
UL The Praetiee of the Oommon Law. 
•IT. The Prinoiploi of Edidt7« 
V. The Praetiee of Bflutj. 
YI The Prineiplei of OoitTojaiioing. 
VXL The Bankruptej Laws. 
Vin. The Qriminal Law. 
It \fi intended that each Work shall oeeupy about BOO peges, snd 
thus present, in a compact and inteUigtble fbrm, the prindpiu points 
embraced by the Examination Questions. The works will be equally 
usefhl to the commencing Student and to the Articled Clerk about to 
be examined; Indeed, to the latter, the WoriES will be invaluable, as 
. presenting a compeadloni staftemsnt of the very matters on which he 
will be examined. 

The Libbaxt win be brongfat oat In numbers, of which one wIU be 
pnbUshed monthly (on the l5th of each month), containing 40 pages 
of octavo size, price Ibl, making an annual subscription or 12s.*i for 
which sum, it win be sent post fkee .to subscribers. It can also be 
obtained through the booksdlers in the usual war. Each work wiU 
cost about 8a Na I wiU appear on the 16th of September, 1867. 
The advantages of the Libbabt are so palpaUe, that it is to be sup- 
posed thst no Articled (Tlerk wiU hesltste to support it 

Tkojcas Dat, 16, Ourey-street, Linooln's-lnn, Londpo. 

Just published, in post 8vo^ price 9a. 6d., doth. 

THE ERA CHESS PROBLEM TOURNA- 
MENT. Containing Diafframs of the Problems, with their 
Solntions, ana an Introduction, by Herr LOWENTHAL. 
Thomas Dat, 13, Carey-street, Uncoln'a-inn. 

_ 

In one tlitek volume, containing upwards of 1,000 psges, pries 7s 

cloth, 

THE CHESS PLAYER ; Edited by KLING and 
HORWrrz. This Work Ibnns a complete Encydopsodia of 
the Game, containing Elementary Lessons for Beginners— a variety 
of Gamea by the best Players, with copious Notes— Chess Problems 
and Studies by the most eminent Masters, with Solutions— A Series 
of Papers on the History and Literature of Chess, finom the earliest 
period to the present time— together with numerous other matters of 
hnportance to Amateurs^ 

London : T. F. A Dat, 13, (2arey-Btieet, Liaeohi's-inn. 



HOLLOWAY'S OINTMI'^Nr and PILLS.— 
These wonderfU productions hare now become so Hipreciaied 
in every part of the worid that they form a complete bou." lod 
treasure ; the worst cases of ulcers, wounds, and every vsaiety '^f 
skin diseases, for which so many.ramedies have been tried without 
eAbct, readily snocnmb to their power — they act so miraculously upon 
the tjtfan. as to be considered a oomple'e phenomena in the healing 
art For this reasoo th^ are advocated bv all modem practitioners 
after everything else hss proved nnsucoessftiL 

Sold by aU Medicine vendors throughout the World ; at Professor 
HoUoway's Establishments, 344, Strand, London, and 80, Maiden- 
lane, New York ; by A. Stampa, Constantinople; A Quldicy, Smyrna ; 
and E. Mulr, Malta. 
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VENDORS AND PURCHASERS. 



CONTRACT OF SALE.— Ojfer and acceptance- 
Contract to be afterwards drawn up, — Where a per- 
son proposing to sell an estate receives an offer, 
and his estate agent answers ^^ he has authorised us 
to accept the offei*, subject to the terms of a contract 
being arranged between his solicitor and yourself,** 
the answer does not constitute a complete contract, 
and the vendor is at liberty to add other terms, 
and on their non-acceptance to break off the treaty. 
Honeyman v. MarrycU, 26 Law Journ. Ch. G19. 

INJUNCTION,— 4/lcr compUtipn of purchase— 
Disturbing vendor — Specific performance not asked for, 
— Wiien a contract is complete, the money paid, and 
possession given, the court will prevent the pos- 
session being interfered with by the vendor, although 
the purchaser does not ask for the specific perform- 
ance of the contract. Uervey v. Smithy 22 Beav. 

LIS PENDENS [vol. 1, p. 437].— iVo< applicable 
as between co-defendants — Purchase by one defendant 
from, a co-defendant during pendency of suit — Priority 
of mortgage over lien or unpaid purchase money, — 
The doctrine o{ lis pendens does not rest upon implied 
or constructive notice. The true doctrine of lis 
pendens is, that pendente lite neither party to the 
litigation can alienate the property in dispute so as 
to affect his opponent. In explanation of the doc- 
trine of lis pendens (so important in its effects and 
yet so little understood), it may be observed that 
where a litigation is pending between a plaintiff and 
a defendant as to the right to a particular estate, 
the necessities of mankind require that the decision 
of the court in the suit shaU be binding, not only 
upoQ the litigant parties, but also upon those who 
derive title under them by alienations made pending 
the suit whether such alienees had or had not notice 
of the pending proceedings. If this were not so 
there could be no certainty that litigation would 
ever come to an end. A mortgage or sale made 
before final decree to a person who had ho notice 
of pending proceedings, would always render a new 
suit necessary, and so interminable litigations might 
be the consequence. Some of the earlier authorities 
show the effects of this doctrine^ * Thus in Culpepper 
V. Aston (2 Ch. Cas. 115), land had been devised 
to a trustee to sell for payment of debts. The heir 
filed his bill against the trustee, alleging that the 
real estate was not wanted for the debts, and there, 
fore praying a conveyance. It was held that a sale 
by the trustee pendente lite did not bind the heir. 
So, in SorreU v. Carpenter (2 P. Wms. 482), the 
plaintiff instituted a suit ag^st one Ligo upon a 
claim which by the decree he established to certain 



leasehold estates. Pending the suit Ligo sold to 
the defendant. The question was whether the 
defendant, Carpenter, could sustain his purchase. 
Lord King was clear that he could not, although 
upon some formal ground the bill in that case 
was dismissed. In both these cases the doctrine 
really was, that pending a litigation a defendsnt 
cannot by alienation affect the right of the plaintiff 
to the property in dispute ; and the same principle 
is applicable against the plaintiff, so as to prevent 
him from aKenating, to the prejudice of the defen- 
dant, where, from the nature of the suit, he may 
have in the result a right against the plaintiff; as 
in a bill by a devisee to establish a will against an 
heir, if in the result the devise is declared void, 
the heir is not to be prejudiced by the alienation of 
the devisee (the plaintiff) pendente lite. (See Garth 
V. Ward, 2 Atk. 174). The language of tiie conrt 
in this case, as well as in Woraley v. the Earl of 
Scarborough (8 Atk. 392), certainly is to the effect 
that Us pendens is implied notice to all the worid. 
But this is not a perfecUy accurate mode of stating 
the doctrine. What ought tp be said u (as before 
stated) that pendente Ute neither party to the litiga- 
tion can alienate the property in dispute so as to 
affect his opponent. These remarks will explain 
the following decision (on appeal) of the Lord 
Chancellor and Lords Justices: — In 1827, A, 
tenant for life, sold his life estate to B., tenant p 
tail in remainder, in consideration of the payment 
of certain sums in gross, and of an annuity. Sbordy 
afterwards B. sold the estates to C. in fee, suffering 
a recovery. In 1828 B. died, leavingD. his heir- 
at-law, who in 1830 filed a bill against A. and C. 
to set aside both contracts of sale on the ground of 
fraud. Pending this suit, and in the yearlSSSt 
C. mortgaged a portion of the estate to £. to secure 
£800. In 1835 a decree was made in tiie suit 
dismissing the bill as against A., l^ut setting aside 
the sale to C. as fraudulent, and directing accoonts 
to be taken ; and upon payment of what should be 
fbund due from D. to C, C. should convey free 
from incumbrances. Subsequently A. filed his bill 
for specific performance against D., C, and C's 
incumbrancers, the consideration money for the 
purchase not having been paid. The question now 
was as to the right of priority between A. for 
unpaid purchase nfoney, and E., the mortgagee of 
1833, for his mortgage money. Sir W. P. Wood, 
V. C, decided that the doctrine of lis pendens applied, 
and that A, was entitled to priority : Held, reversing 
that decision, that the doctrine of Us pendens 
does not apply as between co-defendants, unless, 
indeed, for the purposes of the plaintiff, it is ne- 
cessary to a^udicate between the co-defendants. 
Bellamy v. Sabine^ 3 Jnr* N. S. 943. 
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BIRMINGHAM LAW PROFESSORSHIP. 



Oar readers may remember, that for many years 
there was appended to the reports which we inserted 
in onr publication of the discussions of the Birmingham 
Law Students^'Society, the name of Mr. 6. J. John- 
son, hon. sec; and those who have read those 
reports will, we are certain, not be surprised that 
the compiler of them has attained the position of Pro • 
lessor of Law in the Queen^s College, in Birming- 
ham. We congratulate, not only that gentleman on 
die honourable position he has attained, but also the 
srtided clerks of that town for the opportunity now- 
afibrded them of studying under such superintend- 
ence. We trust that the expectations formed from 
this appointment, expressed in the following terms, 
will not be disappointed : — " We have pleasure in 
stating, that at a meeting of the Council of Queeu^s 
College, held on Wednesday last, the Warden, the 
Rev. Chancellor Law, in the chair, Mr. George 
James Johnson, of the firm of Tyndall, Son, and 
Johnson, was unanimously elected to fill the Profes- 
sorship of Law, vacant by the resignation of Mr. 
C. R. Kennedy. Mr. Johnson was elected on the 
recommendation of the Law Society, and a very 
handsome testimonial in his favour was also pre- 
sented by a large number of solicitors who had for- 
merly been members of the Law Students^ Society, 
with which Mr. Johnson was for a considerable time 
intimately connected. From the latter document 
we extract the following passage: — ^The Depart- 
ment of Law in your college, in the hands of a com- 
petent professor, is calculated to obviate to a great 
extent an acknowledged deficiency in legal education ; 
and as Mr. Johnson is fully alive to this deficiency, 
and the causes occasioning the same, we do not 
doubt but that the department would in his hands 
become What its founders intended it to be — a school 
for sound and practical legal education.' Bearing in 
mind that the law department is intended to facilitate 
the professional training of attorneys and solicitors, 
we are glad to find that the Council have appointed 
a member of that branch of the profession to fill the 
vacant chair, because an attorney must necessarily 
have a more accurate knowledge of the wants of his 
professional brethren than could be possessed by a 
barrister. We trust that Mr. Johnson will be able 
to raise the Department of Law to a level with the 
Medical and Surgical Departments, and we have no 
doubt that, if he is properly supported by tlic solici- 
tors of the town and district, this desirable result 
will be attained." 

We hope before long to be able to notice Professor 
Johnson's lecture?, which must have a great interest 
for both solicitors and articled clerks ; and we may 
add, that we trust hb example will not be thrown 



away on others who may have similar opportunities 
offered to them. This is the best way in which to 
elevate the profession in general estimation. 



THE MONTH'S SUMMARY. 



Growth of county court juiisdiction, — Scarcely a 
session has passed since the county courts were 
established without the addition of some branch of 
jurisdiction to the county courts ; and, indeed, so 
great has this .been, that it is difiicult for the prac- 
titioner to bear in mind the various subject-matters 
brought within the control of those courts. The fol- 
lowing concise statement of the additions to the 
primary jurisdiction will be both interesting and 
useful. Under the 10 & 11 Vic. c. 102, the judges 
of the county courts have jurisdiction to hear the 
petitions of insolvent prisoners confined in country 
districts, and the petitions of those who apply for 
relief under the Protection from Process Acts ; and 
also cases . arising against judgment debtors, under 
8 & 9 Vic. c. 127. By the Absconding Debtors 
Arrest Act, 1851 (14 & 15 Vic. c. 52), they are 
enabled to arrest such debtors till k capias ad respon- 
dendum can be obtained, in due course, from a judge 
of the superior courts. The Industrial and Provi- 
dent Societies Act, 1852 (15 & 16 Vic. c. 31), con- 
ferred upon them power to adjust disputes between 
such societies and their members ; and by the Suc- 
cession Duties Act, 1853 (16 & 17 Vic. c. 51), a 
similar authority was given them in disputed assess- 
ments under that statute. The same year laid on 
them duties under the Customs Act (16 & 17 Vic. c. 
107), and as to Charitable Trusts (16 & 17 Vic, c. 
137). In the year following tliey were visited with 
the Merchant Shipping Act (17 & 18 Vic. c. 104), 
the Literary and Scientific Institutions Act (17 & 18 
Vic. c. 112), and the second Common Law Pro- 
cedure Act (17 & 18 Vic. c. 125). In 1855 the 
execution of judgments of the Stannary Courts below 
£50 was intrusted to them by 18 & 19 Vic. c. 32 ; 
and also the settlement of disputes occasioned by the 
Nuisances Removal Act for England (18 & 19 Vic. 
c. 121), and by the Metropolitan Building Act 
(18 & 19 Vic. c. 122) of the same year. Last year 
they got off cheaply, being only saddled with the 
winding up in certain cases of joint-stock companies 
(19 & 20 Vic. c. 47) ; being authorised to use the* 
machinery of the summary procedure on bills of 
exchange and promissory notes in cases where the 
amount due falls within the limit of their £50 juris- 
diction (19 & 20 Vic. c. 108, 8. 4 ; Order m CouncU, 
30th of January, 1856) ; and being enabled to 
receive acknowledgments from married women 
(19 & 20 Vic. c. 108, 8. 73). In the session 
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which has just concluded, their serrices will 
now be also required to carry out the new 
scheme for proying wills and administering the 
estates of intestates; it being enacted by the 
Mth section of the act **To amend the Law re- 
lating to Probates and Letters of Administration in 
England '* (20 k 21 Vic. c. 77), that where a testator 
or intestate had, At the time of death, his fixed abode 
in one of the districts specified in the schedule to 
the act, and his personal estate, in respect of which 
probate or letters of administration are to be granted 
(exclusire of what he had as trustee, and not bene- 
ficially, but without his debts), is under £200, or 
his real estate (if any) is under £300, the judge of 
the county court for the place where such abode 
shall be, shall have the contentious jurisdiction and 
authority of the '' Court of Probate,'* established by 
the act in reelect of questions as to the grant and 
j:;evooation of probate or letters, in case there be any 
contention in relation thereto. 

Statutes — Repeal by suhteqiient — Cumulative penalties 
— Negative words, — ^The law as to the repeal of 
statutes is well laid down thus, in Dwarrison^s Statutes 
(p. 532), **It is a general rule that subsequent 
statutes, which had accumulative penalties, and 
institute new methods of proceeding, do not repeal 
former penalties and methods of proceeding ordained 
by preceding statutes, without negatiye words.** 
Thtit is a canon on the construction of statutes (per 
Watson/ B., S Jur. N. S. 940). ~ To this Martin, 
B., adds, *'When I find two affirmative acts on 
the same subject, but an addition made in the latest, 
I read the two together ; and it seems to me that 
the addition provided by the second act here having 
{>r6vided that the adjudication i9 to be in a particular 
way, an adjudication under the former act is no 
longer valid" (Exp. Baker, 3 Jur. N. S. 940, 941). 

- Patent — Notice of objections too general — Better 
particulars [vol. 3, p. 159]. — In the case of Hall v. 
Dolland (1 H. and Norm. 134 ; 3 Law Chron. 159), 
the Court of Exchequer held, that where the objec- 
tion to a patent is too general, the course of the 
plaintiff is to go before a judge to require a better 
particular ; but if the notice comprehends the objec- 
tion, it cannot be excepted to at the trial on account 
of its generality. 



NOTICES TO^ CORRESPONDENTS. 



The Examinatioxs. — We have ftilly noticed the 
subject of the proposed examination in classics, &e., 
and as we have no doubt that it will not affect clerks 
already articled (and the objections of our corre- 
spondents seem to be confined to Ma/)/* we have 



thought it better not to publish the commonicatioDs 
received firom many quarters. We trust this general 
notice will be accepted by our correspondents, and 
that they will acquiesce in our decision. 

Lex (Manchester). — ^We cannot promise to bring 
out the other works at present. You are not aware 
of the difficulty experienced in pleasing so many 
parties. 

S.— You will not be in time for Hilary. Give 
notice for Easter Term. 

S. B.-— The new edition of '^ Stephen '* is promised 
for the beginning of the present month. We cannot 
say anything more precise. 

L. 8. — We know nothing of the society referred 
to, and suspect it has long ceased to exist. 

F. R. C— The word '' addition ** is more techni- 
cally correct than " description ;*' and, therefore, the 
statements at p. 4 are correct We are obliged for 
other erratum, which we have noticed, and shall be 
glad |o receive any others. We have no covers for 
the Chronicle. 

Lover of Law.— The references " Jur. N. S." 
are to the Jurist^ New Series. 

W. M. S. — ^We do not think the party referred to 
could obtain a salary, but it is possible he might 
obtain his articles without premium if he could get a 
good recommendation for industry. He should try 
the effect of two or three advertisements. 

Erratum ik LiBRART.-HSubacribers taking in 
the " Library ** will please make (in addition to tibose 
noticed atite^ p. xvi) the following alteration : p. 50, 
line 1, strike out the word *^ Atu,** which is super- 
fluous, the word " enjoys," at p. 49, last line, being 
sufficient. 



LIST OF CORRESPONDENTS. 



The following are the only additional names to the 
lists published ante^ pp. x, xiv — ^namely, Mr. T. H. 
Alderton, Messrs. Bicknell, 79, Connaught-terrace, 
EMgware-road, London; Mr. J. Brough, J. E. 
Hinds, Esq., solicitor, .Stafford; Mr. Thompson 
Cooper, Jesus-lane, Cambridge ; Mr. W. H. Fellows, 
Hoseley-house, Tipton, Staffordshire; Mr. John 
Heelis, Barnard CasUe, Durham ; Mr. H. Michel- 
more, T. W. Gray's, Esq., solicitor, Exeter ; Mr. 6. 
R. Rogerson, Messrs. Rogerson and Peacock^s, 
solicitors, No. 4, Chapel-street, Liverpool ; Mr. H. 
Whiteford, Messrs. Whiteford and Bennett's, solid* 
tors, Courtenay-street, Plymouth, Devon. 

Printed and pabllshed bj Thomas F. A. Dat, •! his mtdanoet 
Na I8o Carajr-street, Linooln's-tniKflflids, in the parish of St. 
Clement Danes, In tha county of Middlesex. -> Mood«j, 
Norember S, lfM7. 
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ANSWERS TO MOOT POINTS. 



•No. 149. — Benefit Societies — Alteration of Allowance 

(vol. 3, p. xxxvi). 

These societies are regulated by 13 & 14 Yic. 
c. 115, whereby they are empowered to make rules, 
some of which may very probably provide for the 
case in qnestion. . 

It is improbable that the weekly pajnnent to A. 
has been reduced without sufficient grounds arising 
from the state of the funds of the society, if it be 
not in accordance with some regulation d)f the 
society, providing for a reduction alter payment for 
a certain length of time, which is ver^sual. By 
section 15, an annual account is required to be made 
up, and each member is entitled to a copy on pay- 
ment of sixpence. 

A. should, therefore, obtain a copy of tht rules 
and account, and if the rules do not provide for a 
settlement of the dispute, I apprehend that it can be 
determined in the county court under section 22. 

L. C, jun. 

No. 155. — Maintenance of Grandfather 
(vol. 3, p. xxxix). 
Although a grandfather is compellable to maintain 
his grandson, the latter is in no case compellable to 
maintain the former (Steph. Cop., vol. 3, p. 165). 

P. R. J. 
No. 156. — Tender in Copper (vol. 8, p. xxxix). 
I think differently from the mooter; for the mean- 
ing of the statute referred to appears to be that debts 
must, as a general rule, be paid in gold, but that, for 
convenience sake, those not exceeding 408.' may be 
paid in silver instead. Copper may only be tendered 
where the debt is so small that it cannot be paid in 
silver (Steph. Com., vol. 3, p. 165). P. R. J. 

No. 167. — Will— Moneys due to Testator (vol. 8, 

p. xlii). ' 

I 9m unable to cite any authority directly appl3dng 
to this point ; yet, since the moneys secured on the 
mortgage and promissory notes were ** due at the 
time of testator's decease,'^ I have no doubt that 
under the bequest they will pass as well as any other 
debts. There may be some doubt wheQier the legal 
estate in the mortgaged property will pass. If that 
were the point, I should express my opinion in the 
affirmative, for we find, in Silbersehilt v. Schiott 
(3 Ves. & B: 49), Sir Wm. Grant remarking, that 
** there is no doubt a gift of the money would have 
carried his (testator's) interest in the land upon 
which it is secured." If ihe legal estate does not 
pass, the securities. will pa js, along with the moneys, 
to the legatee as against the heir at law, to whom 
in such a case the legal estate will pass. T. H. 
No. 16.— Ringing, g-c. Church Bells (ante, p. 146). 

In answer to your correspondent, W. HCS., on the 



above point, I beg to refer him to Bum's Ecdesiaa* 
tical Law, where, under the heading " Bells *' (vol. 
1, pp. 134, 135), he will find the required informa- 
tion. The article commences by quoting Can. 88, to 
the following effect: — **The churchwardens or 
questmen, and their assistants, shall not suffer the 
beUs to be rung superstitiously, upon holidays or 
eves abrogated by the Book of Common Prayer, nor 
at any other times, without good cause, to be 'allowed 
by the minister of the place, and by themselves.'' 

Now, from this alone we see that the church- 
wardens, even with '* good cause," must consult the 
minister before acting. They have, it is true, on 
certain occasions, such as burials, &c., undoubted 
right to exercise their authority, but in all other 
cases the incumbent's authority must first be ob- 
tained. 

Bum further observes, that '* although the 
chturchwardens may concur in directing the ringing 
or tolling of the bells on certain public and private 
occasions, the incumbent, nevertheless, has so far 
the control over the bells of the church, that he may 
prevent the churchwardens from ringing or tolling 
them at undue hours, and without Just cause. Indeed, 
as the freehold of the church is vested in the incum- 
bent, there is no doubt that he has a right to the 
custody of the keys qf the church, subject to the 
granting admission to the churchwardens, for pur- 
poses connected with the due execution of their office. 
Proceedings may be instituted in the Ecclesiastical 
Court against churchwardens who have violently 
and illegally persisted in ringing the bells without 
consent of the incumbent." 

Therefore, when churchwardens have, in the course 
of their general duty, to enter the church, and cause 
the bells to be rung, we may infer that they need 
not ask the consent of ^ the minister further than by 
asking him, or his deputy, for the key. 

As ta the right of the incumbent to the custody of 
the key. Sir John NichoU, in Lee v. Matthews (3 
Hagg. 173), held, that *^ the minister has, in the 
first instance, the right, to the possession of the key, 
and the churchwardens have only the custody of the 
church under him. If the minister refuses access to 
the 'church on Jitting occasions, he will be set right 
on application and complaint to higher authorities." 

Wherefore, I am of opinion that the minister has 
the right to the custody of the key, and may order 
the bell to be rung or not, provided it be on occa- 
sions when the ringing is optional, and not commanded 
by law. The churchwardens have clearly no autho- 
rity in the matter of ringing bells (except on certain 
occasions) without the consent of the minister. 

P. L, H. 
No. 15. — Ringing, g-c. Church BeUs (ante, p. 146). 

The control of the bells is vested in the rector and 
churchwardens iointly. 
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By the 88th canon, it is declared that ** the church- 
wardens or questmen and their assistants shall not 
suffer the hells to be rung superstitiously upon 
holidays or eres abrogated by the book of common 
prayer, nor at any other times, without good cause 
to be allowed by the minister of the place, and by 
themselves." 

This would seem to make a joint consent neces- 
sary, but the law on the subject is fully set out in 
1 Burn's. Eccl. Law, p. 134, 9th ed., as follows : — 
** Although the churchwardens may concur in direct- 
ing the ringing or tolling of the bells on certain 
public and private occasions, the incumbent never^ 
theless has so far the control over the bells of the 
church, that he may prevent the churchwardens 
from ringing or tolling them at undue hours and 
without just cause. Lideed as the freehold of the 
church is vested in the incumbent, there is no donbt 
that he has a right to the custody of the keys of the 
church subject to the grant of admission to the church- 
wardens for purposes connected with the due execu- 
tion of their office. Proceedings' may be instituted 
in the ecclesiastical court against churchwardens 
who have violently and illegally persisted in ringing 
the bells without consent of the incumbent." 

L. C, jun. 

No. 16,-r-Ijandlord and Tenan* — Stamp on Letting 

(ante^ p. 146). 
Archbold, in his law of Landlord and Tenant 
(p. 62), says : " That an agreement for a lease, if 
under seal, must have a £1 15s. stamp as an instru- 
ment not otherwise charged. But * an instrument 
whereby a landlord agrees to let and a tenant agrees 
to take ' is a lease (see Tarte v. Darby et al., 15 
Law J. 826, Ex. ; and Archbold's Landlord and 
Tenant, p. 21), and must, consequently, have a 
lease stamp as being a deed, but then it must be 
under seal if it come within 8 & 9 Yic. c. 106, s. 8, 
which requires leases required by law to be in 
writing to be under seal;. but although this lease 
need not have been in writing, I am inclined to* 
thuik that being in writing, aud being a lease, it 
Ought to be under seal, and have an ad valorem 
lease stamp. L. C, jun. 

No. 16. — Landlord and Tenant — Stamp on Letting 

(ante, p. 146). 
This instrument should be stamped with the 
ad valorem duty as a lease. All agreements for 
letting property at an annual rent roust be so 
stamped ; the common agreement stamp of 2s. 6d. 
has no effect whatever in such cases. W. M. S. 

No. 17. — Mortgage — Sale — Application of Money 

(ante, p. 146). 

A mortgage debt is an entire obligation for the 
fulfilment of which every part of the land mortgaged 
is a security, and the mortgagee or his representa- 



tives may, in exercise of their power of sale, resort 
to any part of the land they choose, and as soon as 
the choice is made the remaining part of the land is 
exonerated from the whole or part of the debt accord- 
ing to the amount of the sale moneys, and this exon- 
eration does not, in any manner, depend on the 
application the mortgagee chooses to make of the 
sale moneys, but upon the principle, that when any 
part of the security is realised, the proceeds must go 
in immediate payment of part or the whole of the 
thing secured in exoneration of the remainder of the 
security. This right of exoneration E. would clearly 
be able to insist upon, were the original mortgage to 
B. the only real incumbrance. Nor is the position 
of parties altered by the fact of there being a second 
mortgage of C.*s part of the land, particularly as it is 
made to B. himself. A second mortgage is subject 
in every respect to the prior 'one, and must abide its 
discharge. I am decidedly of opinion (with the 
mooter) that the whole of the purchase money must 
be applied in payment of the Jirst mortgage affecting 
the wnole estate, and that that part which belongs to 
D. will thenceforth be wholly exonerated from all 
claims in respect thereof. I write this answer in 
haste, wliich will account for my citing no cases. 

A. L. TnoTMAN. 

« 

No. 17. — Mortgage — Sale — Application of Money 

(a/ite, p. 146). 

I asstune from the case stated that C. and D. are 
tenants in common of the estate, and that A. died 
afler the 1st January, 1855, so as to bring the estate 
within the provisions of the act 17 St 18 Vic. c. 118, 
s. 1. 

I am clearly of opinion tnat ^^ P. has a further 
claim on D.^s part of the premises,^' and 1 draw my 
conclusions from the following premises : — 

In case of an estate descending cum onere to 
tenants in common, equity would apportion the 
incumbrances; thus, the undivided moieties of C. 
and D. are each respectively liable to £150. 

A mortgagee, selling under his power of sale, is 
bound to convey irce from prior mortgages (uAless 
it be expressly stipulated to tne contrary, which does 
not appear to have been the case here), and in this 
ease, a purchaser seeing to the apphcation of his 
purchase money, could only require the moietv of C. 
to be exonerated from the charge of £150, which is 
the total amount that is equitably charged on it, and 
B. would therefore, have to come on the other 
moietv for the residue of his first charge of £800. 

If It be arffued that B. can raise the whole of his 
first debt (charged upon tlie whole) out of C.*s 
moiety, the same rule (if established) would give', 
him the power of satisfying the whole out of D.^s 
moiety. 

K the estate be actually apportioned .between C. 
and D., I think there can be not the slightest doubt 
that each part would be liable for one-iialf the 
original debt only. 

Take the case (which is somewhat similar) of one, 
being the first mortgagee of two estates, and one of 
Ihcm is afterwards further mortgaged to a second 
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mortgagee. There the first mortoa^ee is compelled 
to resort first to that estate whicn is not subject to 
the second mortgagee's incumbrance, lest, by the 
first mortgagee exhausting the estate comprised in 
the secona mortgage, the second mortgagee should 
be left without any securi^ (see Coote on Mort- 
gages, p. 507). 

I conceive that the same principle would apply 
here, and that, consequently, l>.*s moiety is liable to 
the mortgagee to the extent of £150. 

If A. died before Ist January, 1855 (unless it 
were otherwise directed by the will), C. atid D. 
would be entitled (and, consequently, B. would 
benefit Ir^ it) to have the mortgage debt of the 
testator mscharged out of his personal estate. 

B. would therefore, in that case, appear to hiiye 
acted rightly in selling C.*b moiety to satisfy his 
second mortgage, and would then call upon A.'s 
executory for the first £800. L. C, Juh. 

No. 17. — Mortgagt — Sale — AppHcation of Money 

(anU, p. 146). 

I think the purchase-mone/ arising from the sale 
of C.*s share must be applied in payment of the 
whole of the first mortgage debt. 

A. mortffaged the premises to B., and then divided 
the same by his will, subject to the mortgage be- 
tween C. and D. Under this devise, C. and D. 
would take each of them his share in severalty in 
the equitable estate, the leffal estate being vested 
solely in B. ; but they would hold jointly as against 
B.*8 mortoage — that is, their lands would be subject 
to the mortgage in the same manner as if they were 
held by one person solely. C. further charges his 
share — ^that is, he executes a charge upon his share 
in the equity of redemption in the enturety. B., in 
exercise of a power, sells C.'s share. The first 
mortgage, being a prior charge upon the whole and 
every part of the premises devised to C. and D., 
must then be first discharged, and such discharge 
will exonerate the whole of the same premises. 

If B. out of the proceeds arising from the sale of 
C.'s share has been paid his first mortgage debt, 
interest, &c., he has certainly no claim on D.'s 
share, for D^s share is only liable to the first mort- 
gage, and when that is discharged the liability 
ceases. But B. may, if he pleases, first sell D.'s 
share in discharge of the first mortgage, and then 
sell C.'s in order to pay himself the second mortgage 
debt 

If C.^B share is sold, and the first mortgase debt 
thereby paid, C. has a right in equity to ctSl upon 
D. for an accoimt, and compel him to pay a propor- 
tionate part of the mortgage debt, and vice versd. 

T.H. 



NOTICES TO CORRESPONDENTS. 



LoTEB OF Law.— We will, as you suggest, men- 
tion, when we know, the prices of the books noticed. 

W. F. S.— We feel no doubt that the serviee is 
good, the attendance at G.'s office being with die con- 
sent of B., and for the benefit of A. 

Ax Articled Clerk. — ^An articled clerk cannot 
be examined before the termination of his articles^ 
except where the articles terminate in the same 



term. There is no doubt that a bachelor of arts 
servinff for three years can be admitted, though he 
has taixen a master's degree prior to the applintion 
to be admitted. 

H. W. — The procuration charge is 5s. per centom. 
There is now no statute regulating this. There was 
a statute allowing 5s. per cent, on such transac- 
tions, but this is now repealed (1 Law Chron. 150). 
G. C. — We cannot, at present, issue tJie 
" library ** more frequently. It would be impossible 
to bring out a number of each work simultaneously. 
We doubt if our subscribers generally would ap- 
prove of any change. 

A. B. C. — ^You should read more each day, and 
discuss the matters with any one willing to do so. 
Diligence is the only remedy. 

Lex (Birmingham). — We cannot make any alter- 
ation. If, inde^, there was an OTerwhelming neces- 
sity, it would be difierent ; but most of our sub- 
scribers are satisfied. 

M. O. S. — We have not heard of any fiirther 
volume by Mr. Williams. The one published before 
is complete of itself. 

Lex. — ^The only work which we know of, em- 
bracing all the matters referred to, is Mr. Ward's 
Treatise on Investments, 2nd edit ; Simpkin and 
Marsh'alL It is written by a solicitor, but contaiua 
practical information upon investments, including 
railway, turnpikes, mines, the funds, . building 
societies, &c Yon will certainly find it worth the 
money. 

W. R. W. — ^Yon would be required to answer 
. many more questions in Equity and Common Law. 
Your proficiency in the ConTeyandng might some- 
what mollify the examiners with.respect/ to the other 
branches, but would not supersede the necessi^ for 
answering, at least, one-half of the Equi^ snd 
Common Law Questions correctly. 

T. L. B. — ^We know of no later edition than that 
mentioned by you. 

P. S. O. — We are sorry your coromunication has 
been hitherto overlooked. We will notice it in 
next Number. 

E. — We wish we could obtain a copy of the 
answers' by a candidate ; some years ago we tried 
both the examiners and the candidates, but could 
not succeed. We think it would be exceedingly 
useful and interestinj^, but it is certain that uie 
examiners will not give leave, and the candidatce» 
after they have passed, no longer feel tnch an 
interest as to inauce them to take the trouble to 
fbmish copies of their answers. 

Lists of CoBBE8POin>BMTS.— The following «re 
the only additional names to the lists published antej 
pp. 10, 14, and 20, namefy :— Mr. Hiomaa Horwood, 
or Aylesbury ; Mr. H. Nunneley, of ^Bpston ; Mr. 
W. F. Sykes, Carlisle ; Mr. E. A. Ward ; S. F. 
Brookes, Esq,, solicitor, Tewkesbury; Mr. H« 
Whiteford, Courtenay-street, Plymouth. * 

The christian name of Mr. Bronch is not oorrectly 
stated ante^ p. 20, it should be idtered to Mr. '' T. 
L.*" Brough. 

Printed and pablldied br Thosiab F. A. Dat, at his T«id«nca. 
Na IS, Carey-street, Linooln*s4nn-fleld^ In the parish of St, 
Clement Danes, in the coantr of Mlddtesez. — Tneodaj, 
Decembers, 1867. 
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MUTUAL CORBESPONDINO SOCIETY. 

We hMvt reoeiYed the foUowiiig ftom ICr. Walker, but at 
80 late a period (Dec. 80) ai to pndade our taying any- 
thing on the sal^ect; bat we should think the matter 
ipeaka Ibr itielf : — 

** It ia now definitely arrangel that'' this meeting will be 
held at Anderton's Hotel, Fleet-itreet, London, on Thorsday, 
Jan. 21, 18(8. Dinner wiU be on the table ponctnally at 
six o'clock. Arrangements hare been made by which any 
gentleman may stay aU night at the hotel, if he choose to 
do so. 

" As the objects of the meeting (regarding it in il bosi- 
ness light) axe twofold — ^yis., to reoeiye and discuss sogg^e- 
tkms for the improrement of the working of the Society 
and, secondly, to discnss those qoe^Uons which are now 
Intensting ns, as law students— ^it is proposed to bring the 
disonsslon to a condosion on the ilrst subject, before com- 
mencing the second, which will be opened by the reading of 
an essay by Hr. B. IL Pankhurst, B.A., of Manchester, 
«0n the Education of Articled Clerks before and during 
Artidee,' introducing a discussion on that sulject, and the 
Examination q[ue6tion ; the sutrject of the prizes and diri- 
sion lists at the examinations, &c. 

'* Any gentleman wishing to move a resolution, must give 
notice to me, prior to the day of meeting, of his intention 
to do 80— at the same time, forwarding a copy of sudi reso- 



lution. Those gentlemen who give such notice, wfll be 
entitled to priority over those who iUl to do so. 

"The tickets for the dinner are 10s. 6d. each ^dndhig 
wine and dessert), and can be obtained trom me OA receipt 
of a post-office order for that amount Then will be no 
extras, except for waiters, for whoee benefit a plate wUl be 
sent round after dinner. If any gentleman intending to be 
present, has not yet applied to me for a ticket, I diaU feel 
gUid if he wUl do so at once, as it will materially fodlHat* 
our arrangements. 

" I shall be veiy happy to give any gentknuui any 
forther information upon the sulJMt 

" iBAAt WALXXB, 

" Provisional Hon. Sec. 
" Burslem, Staflfbrdshire." 



Now Be idY, New Edlttons (with Boles lad TnUes) of Mr. SCRATCH- 
LEX'S Trestlaes on the Formation sod MaasgcraentfDf 

1. T>UILDING SOCIETIES, TONTINE, and 

X> EMIGRATION SOCIETIES. 7a 6d. 

2. T^RIENDLY SOCIETIES, PROVINCIAL 

f ASSURANCE SOCIETIES, and SAVINGS* BANKSL Ml 

8. T7REEH0LD LAND80CIETIES, with IN- 

J; STRUCTIONS for VALUINa COPTHOLD sad CHURCH 
LEASE ENFRANCHISEMENTS, fli. 

Also, 

4t. TNSTRUCTIONS for VALUING POST 

X OBITS and REVERSIONS li. 

By ARTHUR SGRATCHLET, MJL, F.R.A.a 
PabUahed at the FunDLT Socums' l a w ii ' U T a , 4. TMUgar- 
sqnare, London, W. G, and maj be had hj sending toe reqolsite 
Postage Stamps to the Secretary. 



Now Ready, price SJJa, 3 rola doth. The Fooith Edition of the 

KEY TO THE EXAMINATION' QUES- 
TIONS: Emhrafdng the Qneetiona pot at the KTamipaflnn of 
Articled Clerka ftxnta the Earliest Period to the Present Times 
Together with Foil Answers thereto, and copious References to Ca*es 
and Authorities. In addition to givbig the Articled Clerk the best 
idea of the Examination he will haye te pass throogh, this Work 
Amns a most comprehenalTe elementary treatlae on the Tarloos 
branches of the law in oonseqoence of the fUness snd oompleteBSse 
with which the Answers have been given. 

Also, 

AN APPENDIX TO THE THIRD EDITION 
OF THE KEY TO THE EXAMINATION QUESTIONS^ 
Price 71. 6d., 6vo, sewed; Containing the Qnesttonsand Answers 
at the Euunination of Articled Clerks from 1861 to 18SA, on aU the .. 
branches or the Imw. •% Either of the Works will be fbrwardSd 
post-free on^i post-offlce order for the pnbliahed price being remitted 
to Thoxas Day, 18, Cawy-s tre e t , Llnoein's-inn. 



HOLLOWAY'S^ OINTMENT and PILLS.— 
A certain core for Abscesses, W^nnds, Piles, Ftstnles, and 
Sorea. The Tory aatistectory results axlsl|ig tfam t]^ t:q of this in- 
ralnable Ointment in cases where patient* hare becu sadtoring fWmi 
the abore complaints, hare induced ser^ of the medical promsrion 
to introduce it into the honitals, and tfllir prlVate practioe, and in 
many instances where the sufflerer was considered incnrabley 
Holloway's Ointment^ in conjunction with his Pills, jpeedily prodnoe 
the most astonishing results, soon restoring the patient to the 
eoJoyroent of health and strength. 

Bold by All Medicine Vendors throughout lUw "iVorld ; at ProfesK. 
HoUoway's Establishments, 844, Strang. London, and 80. Maiden- 
lane, New York ; by A. Stamps, Constantinople } A. Oaidloy^SmyniA 
and B. Muir, MalU. 
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DEBATING SOCIETIES. 



The Birmingham Law Students' Society. 
December 9, 1657.— Moot Point, No. 237. 

Is a carrier of passengers liable as a common car- 
rier of persons, by tbe custom oi tbe realm ? 

In order to get a dear insigbt into ibis question, I 
propose, in the AM place, to consider the extent of 
liability to which common carriers of goods are ex- 
posed ; and then, in the second place, to consider the 
responsibility of a carrier of passengers, according to 
the moot point. 

1. As to the liability of a common carrier of goods. 
At the common law, a common carrier stands in the 
Bitnation of an insurer of the property intrusted to 
him ; and he is answerable for every loss or damage 
happening to it whilst in his custody, no matter by 
what cause occasioned, unless by the act of God, or 
that of the Queen's enemies : they are, therefore, re- 
sponsible for the abstraction of the property by rob- 
bers—and notwithstanding they are not personally, 
or, by their servants, guilty, of any negligence what- 
soever, for the case fe not within the exception of the 
act of God, or of the Queen's enemies. This common 
law liability being found to press with very great 
severity upon carriers, they soon found it necessary 
for their protection to make special contracts in all 
cases where goods of more than ordinary value were 
delivered to their care ; and, considering the enor- 
mous increase of late in the goods traffic, such an 
attempt to restrict their liability we must regard as 
both reasonable and just. Well, they distributed 
notices, advertised and posted them on the waUs of 
their buildings, and otherwise gave notice to the 
public of the terms upon which they intended the 
carriage of goods ; but unless this notice was brought 
to the immediate knowledge of the consignor, no 
special contract arose, and thus the common law 
liability continued. Very well, this of course was so 
In many instances of great importance, until the 
Legislature thought fit to interpose ; and now, by 
the 11 Geo. 4 and 1 Will. 4, c. 68, the common law 
liability is restricted to the carriage of all goods under 
the value of £10, with few exceptions ; and where 
the various articles therein enumerated exceed this 
amount, the value and nature of such articles must 
be declared by the consignor, and an additional 
ehaige is pa3rable as a premium thereon ; and unless 
there conditions are complied with, the, loss is at the 
risk of the sender. 

It is now proposed to consider the liabilities of 
carriers in respect of passengers ; and here, I should 
say, that, with regard to liieir luggage, the doctrine 
seems now to be firmly settled that they are liable 
upon the ordinary footing of common cacriers (see 
Bobinson. V. Dunmere, 2 Bos. and Pul. 416 ; Clark v. 



Gray, 6 East, 564 ; 4 Esp. 177 ; Brooke v. Pick- 
yrick, 4 Bing. 218). With regard, however, to the 
persons of passengers, the carriers of' passengers are 
not like carriers of goods, insurers against all injuries, 
except of the act of Grod, or by public enemies, and 
their undertaking is not an undertaking absolutely 
to convey safely. The rule appears to be that pas- 
senger carriers are reqiured to carry safely thoea 
whom they take into their charge, as far as .human 
care and foresight wiQ go; consequently they are 
liable for the result of any accident which may arise 
through negligence, and numerous cases estahliah 
their non-liability as common carriers according to 
the custom of England (see Aston v. Heaven, 2 Esp; 
N. P. C. 533 ; CJiristie v. Griggs, 2 Camp. 79 . 
Bremner v. Williams, 1 C. and P. 414; Sharp v. 
Grey, 9 Bing. 457 ; Grote v. Chester and Holyhead 
lUilway Company, 2 £x. 251; Curtis v. Drink- 
water, 2 B. and A. 169 ; Jones v. Boyce, 1 Stark. B. 
493 ; Great Northern Railway Company v. Harrison, 
4 Week. Rep. 626, Ex.; Carpue v. London and 
Brighton Railway Company, 5 Q. B. 747 ; 3 Rail. 
C. 692 ; BrethcTton v. Wood, 3 Bro. and B. 64). 
These cases are all in the negative, and I have beoi 
totally unable to find one single case supporting the 
affirmative of the moot point. As I have i|lready, I 
fear, taken up too m\^ch cf your space on this sub- 
ject, I wiU omit the arguments of the members, and 
just say, that, to attempt to impose on carriers of 
passengers a similar liability to that of carriers of 
goods, would be to work the harshest and the moat 
oppressive ii\justice. Their true liability is measured 
by the amount of carelessness or negligence committed 
by them : beyond this their liability does not extend ; 
and, therefore, passengers will do well in all cases to 
insure their lives, as a considerable number of acci- 
dents spring from unforeseen causes ; and I should 
also say that Sir William Jones, in his work on Bail- 
ments, points out, as the reason for the distinction 
between the two cases, that a carrier of goods is 
strictly a bailee, and that a carrier of passengers ia 
not. 

A. Fkbedat, Corresponding Secretary. 



County court — Jurisdiction — Judgment tummom — 
Discharge by Insolvent Court-^ProhUntipn, — ^As more 
stated, anU^ p. 127, the jurisdiction of a judge of a 
county court to commit a defendant to prison by 
warrant upon a judgment summons, issued under the 
9 & 10 Vic. c. 95, a 99, is at an end after the defen- 
dant has obtained a valid order of discharge .under 
the Insolvent Debtors Act, upon a petition^ the 
schedule to which contains the judgment debt 
(Copeman v. Rose, 26 Law Joum. Q. B. 251). 
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APPEALS FROM JUSTICES OP THE PEACE 

(antCy pp. 142—144). 

Appeals to Superior Courts of Common Law under the 

20 ^ 21 Vic. c. 43. 

Rboula Geksiuub. — Michaelmas Term, 1857. 

1. It 18 ordered^ that in cases of appeal to a 
superior court under the provisions of the stat. 20 
& 21 Yic. c. 48, the 15th and 16th Practice Rules of 
Hilary Term, 1853, so fSeur aa the same are applicable^ 
shall be observed, 

2.«Andin cases when the appeal is to be heard 
before a judge at chambers, the appellant shall 
obtain an appointment for such hearing, and shall 
forthwith give notice thereof to the respondent, and 
shall, four clear days before the day appointed for 
the hearing, dehver at the Judge^s chambers a copy 
of the appeal. 

The statute with reference to which the above 
rule is framed gives an appeal on points of law from 
the decision of justices upon any information or com- 
plaint made before them. The 15th and 16th 
Practice Rules of Hilary Term, 1853, are to the 
effect, that appeals may be set down for argument 
in the special paper, at Ae request of either party, 
four clear days before the day of argument, notice 
thereof being given forthwith to the opposite party, 
and the appeal cases, with points for argument, 
being delivered to the judges. 



BILT^ OF COSTS IN ACTIONS UNDER £20. 



Tn the Common Pleas, when allocaturs on judg- 
ments by de&ult in actione under £20 are required, 
it is requested that the bills of costs be made out in 
the foUowipg manner : — 

Totm, 

£ s, d. 

Costs of judgment 2 14 

Attending judge for order aad paid 5 4 

Attending master and paid .-. '5 4 

Further bill of costs 2 

Country, £3 6 8 

Costs of judgment 3 2 

Attending judge for order and paid 5 4 

Attending master for allocatur and paid ... 5 4 

Further bill of costs 2 

£3 14 8 

In the Exchequer of Pleas, m cases of judgment for 
want of appearance in actions under £20, where the 
judge certifies for costs, it is requested that bills 
be brought to the office in the follo>ving form ;— 



Town, £ s. d. 

Usual costs 2 14 

Attending thejudge and paid for order ... 5 4 

Bill of costs 2 

Attending to tax.. 3 4 

Paid taxing 2 

£3 6 8 
Cotmtry, 
Usual costs 3 2 

Attending the judge and paid for order ..; 5 4 

Bill of cost 2 

Attending to tax 3 4 

Paid taxing 2 

£3 14 8 
The amount aDowed for costs in the Queen's 
Bench is, we understand, nearly tne same. 

In the Queen's Bench, when costs have been taxed 
by the masters upon a judgment by default, the 
judgment paper must be giv^ to the dcrk in the 
taxing office, for the purpose ctf having the costs en- 
tered after the masters have marked tiie allocaturs. 

All parties applying for appointments on references 
to the masters under the Common Law Procedure 
Act, 1854, must apply to the derk in he taxing 
office for such purpose. 



NOTICES TO CORRESPONDENTS. 

A. B* — The questions at the examination are not 
vivd voce, but by printed papers. 

J. B. E. — We are satisfied that the examiners 
would not allow any answers to be. published. 
Indeed, if they had the power, they would prevent 
our publishing the answers \re do. It would he a 
very good thing if any articled clerk would favour 
us with a copy of his answers ; but though we have 
before requested this as a favour, we have never 
been able to prevail on any candidate to take the 
necessary trouble. 

*«^ It is both useful and necessary for an articled 
clerk to read books of practice, but not s jch com- 
plete works as Archbold. Your distinction is vciy 
just bet\?een a book of practice to be redd and one 
to be referred to. Our " Library " practices of com- 
mon law nnd equity will steer clear of too much 
baldness and too great minuteness. 

ExAMiKATiox Questions and Answers. — ^We 
hay J received two suggestions respecting the publi- 
cation of these : one wishing each answer to follow 
its question, instead of their being placed separately ; 
but this, we know from experience, would be objec- 
tionable to most of our readers ; the other sugges- 
tion is to postpone to a subsequent Number the pub- 
lication of the answers. This we cannot do ; neither 
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do we perodve the adyantage of so doing, as any 
derk Is^at perfect Ujberty not to read the iuiawers till 
be has tried to answer the questions — a plan we have 
frequently recommended, and which we consider 
clerks are more hkiely to carry ont, knowing that 
they can immediately compare each answer. There- 
Ibre, to the last proposal, weyentore a decided nega- 
tire : respecting the fonner, we are wiDing to hear 
the opinions of onr sabBenl)erB, ais it is quite a ques- 
tion for them. 

Thb Librabt. — ^We shall take an early opportu- 
nity of noticing this work, the first volume of which 
wiU soon be completed. At present, we may mention 
that we haye determined to acceierate the completion 
of the whole series, by bringing out a double number 
^aeh month, i e., eighty pages, instead of forty, the 
price of which will be 2s. This will enable us to 
bring out all the proposed woriEs in less, than three 
years. 

L. — ^It is impossible for yon to do more at present 
in the way of reading, but the chief thing is to be 
satisfied that yon understand what you read. There 
is nothing like diseus^on with an intelligent com- 
panion, eyen though he has not read much. You 
ought to haye seen more practice, and we decidedly 
advise your remoyal into a town ofllce. The agent 
ought not to require any p r emium . 

A. X.— We have not seen the work referred to. 
It appears to us, from what you state, that there is a 
mis ta ke , and that the limitation is good as a re- 
mainder. - 

Lbx.— A fresh edition of the Key is not likely to 
be issued fer scmie time ; the fourth edition brings 
down the questions and answers so as to include 
the present practice, and the abrogated practice is 
not even mentioned, so that there is no miJpiy iiwg 
the student. There is a fourth edition of Addison, 
but the third will do nearly as well. 

T. N. — ^You should join the Debating Society to 
get the frill benefit. Correspondence is useful, but 
discussion is better. A useful book might be pro- 
duced with subjects and hints fer treatment and 
discussion, and we have long thought so, but are* 
afraid it would not receiye 8u£Bcient support. We 
cannot know so much as we do of articled clerks, 
and their indifiTerence to what is for their benefit, if 
it costs a trifle, or requires any exertion on their 
part. 



SUBSCRIPTIONS. 



The subscription for vol. L (Nos. 1—13) was 
^1 2s. ; for vol. ii. (Nos. 14—25) £1 28; for vol. iii. 
(Nos. 2^—37) also jei 2s. The subscription for the 
current volume is £1 if prepaid; if not prepaid, it 
wiU, as in tiie case of vols. L, ii., and iii., be £1 28. We 



should prefer prepayment of subscriptions; and, as 
it is an advantage to our subsonbers, we trust tiiey 
wiU for the ftiture adopt the prepayment plan. Post- 
office Orders should be made payable at the Sibaxd 
Post-office, to our publisher, Mr. Thomas Dat, of 
No. 18, Carey-street, London, W.C. 

ARREABS OF SUBSCRIPTIONS. 
We are sorry to say that many of our sub- 
scribers are bad paymasters, and abuse our good 
nature to an extent beyond further endurance. 
Through our remissness in not requiring payment, 
we have not only a very large sum of money remain- 
ing due, but we have actually incurred great losses 
from various parties who have died, left the king- 
dom, or have simply, according to the post-office in- 
dorsement on our applications, ^^gone awmy, not 
known where." The amount thus lost to us fbrma 
a very serious item, and greatly curtails our profits; 
and when we consider how very large an amount of 
arrears remains unpaid hj those whoare to be pre- 
sumed as intending to pi^ at some time, we cannot 
but consider it as only prudent on our part to require 
that such arrears should he forthwith paid t^. We 
are sure, if subscribers w^iild consider for a moment 
only the relative position of ourselves an4 each of 
them, they would make fvery exertion to disdutfge 
all arrears. To us, the amount is a burthen of several 
hundreds (we might even say thousands) of pounds ; 
to each subscriber, it is » question of £3 or £5 at 
the utmost Can it be reiaonable to put so great a 
burthen (to say nothing ofjtbe unavoidable risk) on ua, 
when a small exertion on the part of each subscriber 
would suffice to make things comfortable. Tndeed, 
were it not for the kindness of some of our subscriberB 
in prepaying, with great promptitude, We should be 
bompelled to give up tke systdm of subacription 
altogether. This is really so important — ^we may' 
say so vital — a point, ilat we have determined to 
require aU arrears to he discharged up to Ae end of 
VoVliL'-ihat is, to June, 1857 ; and, unless this is 
done forthwith, we shall be compelled to make direct 
applications for the payment— ;-which, however, W9 
should rather be spared the necessity of doing, hk 
addition to this, we sh^ require, as formerly, the 
kind assistance of some of our subscribers in tracing 
out missing subscribers and those' who have ftngotten 
to leave information of their new addresses. * We 
shall have a list for the next Number of those whom 
we are anxious to discover. In the meantime, we 
hope to find the arrears have' greatly diminished, if 
not entirely disappeared — ^which would be a great 
satisikction and relief to us. 



Printed and pnldiabed br Jbouam F. A. Day, aft Uft , 

No. 18, Carey-fltreefc, LincolBVlnn-addi, In tlie pwUh of St. 
Clement Dane*, In the ooonty oi MMdkeex. ^ FMdif , 
Jtaaurj 1, 186a 
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KAIN & COBBETT, 

LAW AND GENERAL ACCOUNTANTS, 
16, 0BX8HAX 8TBSSI, CITT, XLO. 

In 8to, price 4s. 6a., womA, 

7 nTLETON'S TENURES: with Notce, and 

I J Coptoofl QoMtiona on the Texi and Notea. Neir Edition. 
Hie mode in which this work has heen edited Is, in the lint pUea, 
br omitting the portions <piite obeolete ; In the ne^t plaoa, by sUii^tly 
aUering Littlbtov*s Tez^ where somepartlAl change has been made 
In the Uw since Littleton's time ; and. In the third plnoe, b j adding 
notes to rery many of the sections, noticing the changes made by 
etattttes, and in some cases stating recent dedsions of importance, 
and, in the last place, by ftimhdiing a moefe complete series of 
qnestlons on the texts and notesi 

London : T. F. A. Dat, IS, Carey-street, UncolnVlnn. 

Kow Ready, price 96ii, 9 vols, doth, The iPoarth Edition of the 

KEt TO THE , EXAMINATION QUES- 
TIONS : Embracing the Qne«( ions pat at the Examination of 
Artlded Clerks from the Earliest Period to the Present Time: 
Together with Full Answers thereto, and copious References to Cases 
and Attthorttlea. In addition to glTing the Artlded Clerk the best 
idea of the Examination he will haTe to pass- through, this Worts 
forma a most comprehenslTo dementary treatise on the rarlons 
branches of the law in consequence of the fulness and oorapletmiess 
with which the Answers hare been glTon. 

Also, 

AN APPENDIX TO THE THUID EDITION 
OK THE KEY TO THE EXAMINATION QlT«;STIONS, 
Price 7s. 6d., 8to, sewed ^ Containing the Questions nud Answers 
at the Examination of Articled Clerks from IK.) I to 185A, on all the 
branches of the Law. «*''* Either of the Works will bo forwnnlo<l 
post-frao on a poeC-ofBce order for the puMUihed price being reinit-toil 
to TaoHAa Dat, 13, Carey-street, Lincoln 's-lnn. 



HOLLOWAY'S OINTMENT nnrl PftLS a 
sorerolgn remedy for diseases of the 8kin. Km {^Torin, ncnn'v, 
leproey, janndico, scrofula or king's cviJ, soro homl, and thn most 
inveterate akin disease to which th? Immin race Is mibjcrt canuol 
be treated with a more certain, safe, and i),>eody remedy tor their 
cnre than Holloway's Ointment and PIIU, whicli art so pe^^nllnrly on 
the oonstitnUon, and so effectnaily purify the bloud, that those 
diseases are quickly and permanent iy oradic.Ued, thus proving tliclr 
snpoiiority over all 6ther remoillea. They are equaUy ctHcaclous In 
curiiiff tmnoura, bums, scalds, glandular awcliiiin'^ uicei*ou« wroiuid^ 
rhtiumallsm, and contracted 'and stllf Jolnin. N>ld by all M»!<ru'I.ie 
Vendors throughout the world, and at rroluasor lloiiowiy • k^tub- 
ilshment, 944, Strand, London. 



TIUs day U published, second edition, lOsi, doth, 

HORSEY on PROBATES and ADMINIS- 
TRATIONS, with the New Act, Rules, Orders, Instructions, 
Forma, and Fees, Notes, and Index, and a Summary of the Law of 
Executors and AdminUtratora liy OBOKQE HORSBV, Esq., Bar- 
rister-at-Law, Lecturer's Prlseman, 1849. 

London: Baxw and Sons, Fettor*lane. 



Now Ready, New Editions (with Rnlea and Tables) of Mr. SCRATCH- 
LEY'S Treatises on the Formation and Management of 

1. T>rJILDING SOCIETIES, TONTINE, and 
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2. I7RIENDLY SOCIETIES, PROVINCIAL 

J? ASSURANCE. SOCIETIES, aod'SA VINOS* BANKS fts. 

8. X?REEHOLD LAND SOCIETIES, with IN- 

1; STRUCTIONS for VALUING COPYHOLD and CHURCH 
LEASE ENFRANCHISEMENTS. Aa. 

Also, 

4. TNSTRUCTIONS for VALUING POST 
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OBITS «nd RRVERSIONS. U 

By ARTHUR SGKATCilLEY, M.A,F.R.A.S. 
Published sit the FaiBirDLr Sooisriss* IxsTrruTR, 4, Trafiilsrir* 
square, London, W. C, and may be had by sending the requisite 
Postage Stamps to the Secretary. 

Also, by the same Author, 

A GUIDE TO THE REDEMPTION OF 
THE LAND TAX— Containing an Analysis of the sevotal 
Acts now In Ibroe for the Redemption of the Land Tax : and of tho 
powers given by those Acts for the Sale and Mortgage of L«nds for 
the pnrpoae of Bedemptton. To which are appended Tables for cal- 
onlaUng the Terms of Redemption of Money and Stock.— Price la Gd., 
or post free for 9a 

In 8vo, 

AN EXPOSITION OF THE LAND TAX: 
Its Asseesoient and Collection; showing the subjects exempt 
from the Tax( mode of gran ring rdlef from the Double Land Tax 
assessed on the Estates of Rtun in Catholics; and Rights and Advan* 
tages conferred by the Redemption Acts, .with References to tho 
reported Cases In the Courts of Law and Equity, bearing on tho sub- 
ject ; and an Introductory Sketch of the History of thd Land Tax. 
By MARK A' BO UK DIN, of the Inhuid itevonne Office, Somerset 
Honsei — Price HalC-a-Crowii, or sent ft-eu for tblrty-slx stamps. 
London : T. F. A. DA,r, IS, Carey-street, Linooln's-inn. 
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MOOT POINTS. 



No. 27. — Cofurii ofBecord. 
In Stepben^B Commentaries it is said, that ^' the 
yerj erection of a new jurisdiction with power of 
fine or iipprisonment midges it instantly a court of 
record.^ Now the Court of Chancery is continually 
exercising this authority, and yet the same author 
says that the equity side of the court is not of record ; 
and the reason he gives is, that it has not been 
ranked as such from time immemorial, or expressly 
made such by act of Parliament. I wish, therefore, 
to be informed whether the equity side of the Court 
of Chancery is or is not of record P (Steph. Com. 
vol. 8, pp. 364, 399). P. R. J. 

No. 28. — Covenant not to carry on noisy IVtide — 
Binding Purchasers, 

In 1858, T. S. conveyed a plot of land as to one 
undivided moiety, to dower uses in favour of A. in 
fee, and as to the other undivided moiety to similar 
uses in favour of B. in fee. 

On the 20th December, 1854, A. and B. conveyed 
part of the same land to M. in fee, and other part to 
N. in fee, both purchasers covenanting with the 
vendors, their heirs and assigns, that no noisy trade 
should be carried on upon the land conveyed to 
them respectively. 

In May, 1855, M. conveyed part of his land to X. 
in fee ; X. entering into a similar covenant with M., 
his heirs and assigns. 

In June, 1855, N. conveyed part of hb land to L. 
in fee. 

X. has broken his covenant, thereby causing 
especial annoyance to Z. 

Has Z. any, and if so, what remedy for the ii^ury 
he sustains. J. O. H. T. 



ANSWERS TO MOOT POINTS. 



No. 26.-'Oeneral Devise^Trust Estates 
(anu, p. 245). 

I should have had but little hesitation in giving 
my opinion on this point, by answering the question 
in the affinnative, had the latter clause, bequeathing 
the legacy of £100 payable out of the residue, been 
omitted ; and the cases would bear me out in such 
opinion (Baring v. Booth, 1 Law J. Rep. (N. S.) 
Ch. 204 ; Braybrooke v. Inskip, 8 Vee. 417). But, 
after carefully considering both the clauses of the 
bill, I am obliged to give my opinion in the negative. 

In the leading case of Braybrooke v. Inskip, in 
which the question was determined whether a general 
devise passes trust estates, Lord Eldon said, the rule 
was not in his judgment ; that in every/case where 



general words are used, the property shall or shal' 
not pass ; but that in each* case every part of th 
will must be looked at for the intention with regar 
to such property. Then, commenting upon Attorney- 
General V. Buller (5 Yes. 339), he said he knew no 
case which states, as a rule, that trust estates shall 
not pass, unless the intention that they should past 
appears ; and he inclined to think they would pass, 
uidess he could collect from the will or puiposes or 
objects of the testator that he did not mean they 
should pass. The result is this : a will containing 
words large enough, and no expression in it authoris- 
ing a narrower construction than the general legal 
construction, nor any such disposition of the estate 
as is unlikely for a testator to make of any property 
not in the strictest sense his, nor any purpose at all 
inconsistent with as probable an intention to vest it 
in the devisee as to let it descend — he knew of no 
case in which a mere devise in these general terms, 
without more, where the question of intentioD 
cannot be embarrassed by any reasoning upon the 
purpose or objects, hais been held not to pass trust 
estates. 

Regarding the above judgement of Lord Eldon's, 
and applying the rules there, laid down to this case, 
it seems that under the devise of all the ^residue of 
testator*s estate and effects, without anything ap- 
pearing besides in the will to show the intention of 
the testator was contrary to such a constiuction, will 
pass trust estates. But here a question arises, 
whether the legacy of £100 being made payable out 
of such residue does not show that the intention was 
that trust estates should not pass ? It is inconsistent 
with the nature of trust estates that they should be 
chargeable with the trustee's. debts or legacies; and 
to make them so would constitute a breach of trust. 
Here there is a question of intention of a testator, whe- 
ther certain trust estates do or do not pass by his will ; 
if they .were meant to pass, and do actually pass, they 
are directed to be liable to the payment of a legacy, 
which is a breach of trust. If otherwise, they are 
not so liable, and there is no breach of trust. Are 
we to say that they do pass, and that there is a 
breach of trust, when we have no actual good 
ground for saying so ? Are we to presume the .tes- 
tator intended a breach of trust when we have 
nothing to tell us whether he did or did not so in- 
tend ? I think this would be a disposition of the 
estate as is unlikely for a testator to make of any 
property not in the strictest sense his ; and the direc- 
tion is inconsistent with an intention to vest it in the 
devisee ; and I must therefore express my opinion that 
the trust estates do not pass. Y. 
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. THE LAW STUDENTS' LIBEURY. 



The Law Students^ Firtt Book, By the Editobs of 
Thb Law Chbomiglb. Parts 1 — 5. Day, 13, 

Carey-street 

Tbe aboYe ^ork is one of a series which we are 
engaged in producing in order to meet the re<|a]re- 
ments of the profession. It is not our intention to 
give a formal notice of the work whose title is above 

Siyen, and whidh is now in course of publication, 
at rather to explain the object and plan of the 
whole intended series, which we are the more anxious 
to do as we find great misconception prevails among 
several of the subsccibers. 

The various works are hitended to be of n procifea/ ' 
nature, giving in as small a compass, and at as mo- 
derate a price as possible, matter of importance as 
well to the .student as to the solicitor, with respect 
to the student, it has been, in the fliM place, assumed 
(and experien<^ is the basii of such assumption)- that 
the sooner he gets initiated into the practical parts 
of the profession the better; that theory will be better 
appreciated after the student has .obtuned a flfood 
insight into practical matters. Jn the next ^ace, 
that for such purpose a series of woxkfi fbunded, in 
a (peat degree, oo the actual modem decisions will 
be infinitely miore usefiil^ as being more likely to be 
read and understood than laiger wmrks written in a 
more diffuse style, and aiming at completeness. In 
the next place, a not unimportant cooaderation is, 
that nothing be given which will have to be imme- 
diately uuUanM^ on account of obsoleteness or 
recent statute ; and also, that not ouIt is the time 
of the reader to be saved, but also Uls pocket, by 
Itamishing him with Just what he requires without 
any extraneous matters. .These are the points 
which have been kept in view in drawing up the plan 
of the LiBiUBT. The series will comprise the fol- 
lowinff works :*— L The Law Students' First Book; 
n. Tne Principles of the Common Law ; HI. The 
Practice of the Common Law ; IV. The Principles 
of Equity ; V. The Practice of Equity ; VI. The 
Principles of Conveyancing : VH. The Bankruptcy 
Laws ; VIH. The Crimijul Laws. Originally, a 
number of forty pages was issued monthly ; but, on 
the reauest of several subscribers, this has been in- 
creased to eighty pages; and for the future eadi 
work will be completed in four numbers ; the price 
of each number beins 2s. — ^making 88. per volume. 
The present work has somewhiS exceeded these 
limits, but it will be complete in March next. We 
are surprised to find, from a recent communication, 
that two matters do not meet with the approbation 
of all the subscribers : — 1, the price ; 2, tne refer- 
ences to this publication. As to the first, it is alleged 
that the work is too dear ; much less being given for 
the money than is usual. This is a great mistake ; 
just the reverse beins the case, as will be evident by 
comparison with other works. Take Hughes* 
Practice of Conveyancing. For a part of that work, 
containing 108 pages, the charge is 3s. 6d.^ and the 
paffe is much smaller than ours ; whilst we give 
eighty pages for 28., or at the rate of 140 pages for 
8s. 6a., bobg, in fact, more than equal to double the 
ouantiQr for the same sum. Again, take Fisher on 
Mortgages, and for 800 pages the charge is 25s. ; 



whilst we give for that money at the rate of 1000 

fages. & will therefore be apparent that the 
iiBBART is an unusually cheap work. As to the 
second grievance — ^viz., that frequent references 
are maae to this publication, we must admit 
the charge, but we reallv think it a erreat ad- 
vantage, especially in such a work as tne First 
Book, where, from the variety of subjects noticed, 
it has been impossible to treat of them always at the 
length which their importance might merit. We 
thought this deficiency might be well supplied by 
referring to the pages of This Law Chronicle for 
further information, and we cannot but think that 
this verv much adds to the value of the work to 
those wno have the Chronicle. Indeed, a great 
feature of the works is, that they will contain re- 
ferences to each other, and so make up, when com- 
pleted, a series of uniform treatises, and the addition 
of references to the Chronicle kppeared to offer a 
good opportunity of extending- this feature. We 
cannot think that any of our- readers who have the 
Chronicle can object to this, as really it brinffs 
within a smsU compass, and in a readily accessible 
manner, a much laiger amount of information than 
could have been given in three times the space. 

As there may be some of the readers of the 
Chronicle who have not yet seen the Library, we 
will give an extract to enable them to judge for 
themselves wheUier it is. a work which will or not be 
serviceable to them. We should have added that 
the real title of the work ought to have been ^* Out- 
Urns of Practical Lawj'*^ and this announcement 
will probablpr prevent the reader from being surprised 
at the practical nature of the work : — 

Readina^ executing^ and delivering deeds. — To make 
a good deed, it must be read to any of the parties 
who desire it ; for otherwise as to him, it is void. 
So also the party whose deed it is should secUj and 
in most cases sign it ; but the most essential requisite 
is its deUvery^ for it takes its effect entirely from this 
ceremony. The delivery may be either to the party 
himself, or to a third person, on condition, and it is 
then caUed an escrow (12 Law Joum. ^. 329; 
8 Law Cluron. 302). To commemorate the execu- 
tion, it is usual (but not necessary, except in the 
case of a deed executed under a power requiring it) 
that the execution should be attested in the presence 
of witnesses. 

^* Consideration — Voluntary deeds. — ^The considera- 
tion of a deed may be eith^ a ffood or a valuable 
one. rs Law Chron. 166; 2 H. 335). A good 
consideration is such as that of blood or of natural 
love and . affection, as where a man grants an estate 
to a near relation ; a valuable consideration is such 
as money, marriage, or the like, which the law 
esteems an eciuivalent given for the grant.. Deeds 
made without any consideration whatever, or even 
those made for good, though not for valuable 
consideration, are said to be voluntary ^ and by force 
of the statute 27 Eliz. c. 4, voluntary deeds are void 
as against subsequent ^onajfic^ purchasers (even with 
notice of the voluntary deed, 9 East, 59 ; 2 Law 
Chron. 405), and also void by 13 Eliz. <S. 5, as 
against creditors, where the grantor is indebted at 
the time (3 Law Chron. 220, 242, 317, 344, 356, 
369). The principle on whidi' voluntary convey- 



xxzii 



THE LAW CHRONICLE. 



[Frb. 1, 185& 



ances have been held to be fraudulent and void as 
against subsequent purchasers is, that by selling the 
property for a valuable consideration, the seller so 
entirely repudiates the former voluntary conveyance 
as that it- snail be taken conclusively against him and 
tiie person to whom he conveyed, that such intention 
existed when he made the conveyance, and that it 
was made in order to defeat the voluntary convey- 
ance. But this principle does not applv where the 
seller is a different person from him who executed 
the voluntary conveyance, and, therefore, neither 
the heir nor devisee of the voluntary conveyor, nor 
a purchaser of valuable consideration from £hem, can 
prevail over the voluntary conveyee (Doe v. Rusham, 
16 Jur. 859). If a settlement be made by a nerson 
who, if be had not made the settlement, woula have 
had property upon which his creditors mi^ht imme- 
diately fasten and pay themselves, but which by the 
settlement is withdrawn, that is, prima fadA, ** delay- 
ing his creditors " within the meanmg of the 18 
EuK. c. 5. If the creditors are delayed by a volun- 
tary settlement, the case is within the 18 Eliz. c. 5, 
even though the settlor may have debts owing to 
him, or otncr contingent or reversionary interests, 
which, if realised or fallen in, would be sufficieut 
to meet all claims upon him (French v. French, 
2 Jur. N. S. 169; 28 Law Joum. Gh. 612; 8 Law 
Ghron. 220 ; as to subsequent creditors setting aside 
the voluntary deed, see Jenkvn v. Vaufffaan, 2 JurT 
N. 8. 109 ; 25 Law Joum. Ch. 838 ; 8 Xaw Chron. 
60). In order to entitle the vohintaiy donee to 
assert his rights under the voluntary deed, there 
must be either an actual transfer of the subj^- 
matter, or a good and complete declaration of trust 
(Bridge v. Bridge, 16 Jur. 1082; 8 Law Chron. 
44, 257, 844, 845 ; Pamell v. Kingston, 28 Law 
Tim. Rep 217). So all deeds are &ble to be im- 
peached if founded on immoral or ill^al considera- 
tion, or if obtained by fraud, though a valuable 
consideration was paid (Harman y. Richards, 22 
I Law Joum. Ch. 10i66). But in general, their legal 
efficacy will not be prevented by the mere want of 
consideration. For m this respect they are distin- 
guished f^pom sunple contracts, that is, contracts not 
imder seal ; to the validity of which some considera- 
tion is essential. It is usual upon a purchase or 
mortgage, to indorse upon the deed a receipt for 
the consideration money in addition to the acxnow- 
ledgment contained in the body of the instrument ; 
the former is at law an estoppel, but the latter is 
not ; whilst in equity the Indorsed receipt is alone 
regarded, and its absence is notice of the money not 
having been paid, though it is not constructive 
notice of other irregulsurities in the transaction 
(Burt Comp. pi. 585; Greenslade v. Dare, 20 
Beav. 284 ; Horsey^s Purch. Deeds. 88, note). 

• The futuse volumes of the Lidhaby will neces- 
sarily be of a still more practical nature ; but they 
will have one feature in common — namely, concise- 
ness, so fiur as coosistent with the due explanation of 
the various subjects which they will comprise. 



NOTICES TO CORRESPONDENTS. 



H. S. T. — ^We think that the service for a year 
with London agents, who are not notaries, will not 
suffice. 

LBx.-^It is impossible for us to say why the other 
Debating Societies do not send to us reports of their 
discussions. There is no charge for insertion. We 
were formerly favoured with particulars of ^e 
Society in the Law Institution, but with change of 
officers there has also been a change of practice. 

S. F. — ^We have not yet heard any particulars of 
the meeting on the 21st of January, so that we can 
give no information at present. We have been 
accused of bein^ unwilling to ^ve a helping hand, 
though we havcinserted evexything sent to us, and 
Mr. Walker's last communication arrived after wie 
went to press, but we stopped the press and had- it 
inserted. 

LiBRABT. — We have noticed this work elsewhere 
in this NNimber, for the satisfaction t>f those of our 
subscribers who are anxious to see a specimen before 
subscribing. A double Number is now issued each 
month, so. as td complete a volume in four months^ • 

S. T.-^ — ^You should have addressed yourself to Uie 
Honorary Secretary, though we do not think that 
your remonstrance would nave any weight ; ai least 
the general opinion is against you, as the examiniyrs 
may go beyond what is really requisite, especiaUy^if 
urged by those who being already admitted are not 
unwiliing to place impediments in the way of others. 

W. M< — ^There arc no great additions in the last 
edition, and therefore we would advise you to put qb 
with the one you have. The alterations are noticea 
in the ''^ First Book,'' and will be more fully detailed 
in the *^ Principles of the Common Law.*^ 

Lboaus. — ^xou will not be in time for Easter 
Term. The answers need not be very long.^ £n- * 
deavour to answer those first which you think on 
perusal you understand. 

T. F.— There are two volumes of the " l&3f," cad 
we do not consider the price is too large. The work 
you refbr to is not complete;' 

A. B.-r-From four to six hours' study a day 9 
ample, and the greater part would be most profitaibly 
soent in reviewinjr or •discnssinir what bad beea 



spent m reviewing 
before read. You should read other woorks,^ or at 
least those intended to be brought out in the 
^^Libraryy If you have in the office the Law 
Journal, you might rend the reports, or any oth^ 
general work; but, speakin ggenerally, it is better to 
read a little thorougnly than much cursorily. Dis* 
cuss what you read. 

%* The ouestions are printed ready for the 
candidates wnen they take their seats. No particular 
hooka are named. 

Ebbatum in Libbaby. — Animals — Tmptmndi/ig-^ 
Food,— By an oversight at p. 286 of the l*^rst Bookj 
the 5 & 6 Will. 4, c 59, is referred to as an existing 
statute ; but it has been repealed by the 12 & iS 
Vic. c. 92, which in its turn has been amended by the 
17 & 18 Vic. c. 60, as wOl be found stated in 1 Law 
Chron. 154,155. Readers will be pleased to notice this. 



Prtntod and pttbUahed br ThoilaS F. A. Dat, at lito rotMano^ 
No. IS, Carey-atreet, UnoolnVlnii-afllili, In Ihe pariah of t^ 
riomont Danoi, In the oountjr of Middkaes. — Monday, 
Kobruttry 1, IMH. 
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LAW.— WANTED liy the AdTertiter, a perma- 
nent SITUATION tn a Soiidtor'e Offloa. He haa been aoeoa- 
tomedtokeap tiie Aoeonnta of a Poor Law Union, and to conduct the 
bnalniMii tf nCoatyOonil. Ha is wflUnc to render hlmaeifoClur- 
wtoavaaAiL Addraaa " W. W '• ~ ~ ----- 



LAW. — A Gentleman, whp has recently passed 
hla ezamlnatfon, and ia to be admitted in the enaolnf Term, la 
eerirona of obtaining a Sitoatkm aa MANAQINO CLEBK, eltber In 
Cfaanoery and Coaamon Law or ConTejandng. Addraaa ** B. I*,** 



17. 



LAW.— CONVEYANCING CLERKSHIP.— 
A Gentleman who haa lalelTpaaaed hia examination, wiabea 
ftir a OONVBTANdNO CLERl^HIP In Town. Salary moderate. 
Apply bj letter te**A.T.,** at the Lodge, Hew Inn, Strand, London. 

LAW.— WANTED, by a Solicitor accustomed 
to CoQTqranelitf. a dtoation In an Attorney's Offloe, either 
aa MANAGINO CLERK, or with a Tiew to a PAETKERSHIP. 
Addraaa A. D., PoatH>ffloa, Stoke'a Croft, BrlatoL 

- ■ 

WANTED, by the writer, age 16, a Situation in 
an Attorney*! Office aa a JUNIOR CLERK. - A good refer- 
ence oan be siren. A letter addreaaed to H. Q., 17, South- street, 
Heren]ea-bnndinga,,Lambetli, wHl be immediately attended to. ' 

Now Iteady, New Editions ^fltfa Ralea and Tables; of Mr. SCRATCH- 
LEY'S Treatlsea on the Formation and Management of 

1. TJUILDING SOCIETIES, TONTINE, and 

X> EMIGRATION SOCIETIESu 7a 6d. 

2. 17RIENDLY SOCIETIES, PilOVINCIAL 

JD ASSURANCE SOCIETIES, and S.WINCS' BANKS. iK 

3. l^REEHOLD LAND SOCIETIES, with IN- 

1; STRUCTIONS for VALUING COl'YHOLD and CHURCH 
LEASE ENFRANCHISEMENTS. As. 

Also, ^ 

4. TNSTRUCTIONS for VALUING POST 

I OBITS and REVBRSIONa Isl 

By ARTHUR SCRATCHLEY, M.A, F.R.A.S. 

Pnbliahed at the Fbibhdlt Sooornas* IvsTrrrrn, 4, TraiSslgar- 
aqnare, London, W. C, and majF be had by sending the reqnlslto 
Postage Stampa to the Secretary. 



Joat Psbllriied, Prloe, to Non-Snbaorlbers, Seven SbOllngar 

THE STATUTE BOOK FOR ENGLAND: 
COLLECTION of PUBLIC STATUTES relating to the GENE- 
RAL LAW of ENGLAND, 10 * 81 VICT. 1857. With Index to 
Enffllah Statntea ; Table of all the Statutes peaaed dnrlngtbe Seaaion ; 
and Reglator of Statntea amended, eontlnned, redted, reptaled, re- 
▼ired, or otherwiae aflscted by PabUe Statntea Edited by Jamem 
Bioe^ Weatmlnater: Sold by Waterlow and Sena, 49* Parllament- 
itnot; P. S. King, IS, Btldgo^tnet ; and flimpkin, MarahaD, and 
Co, Stationers Hall Coort 

DEDICATED' (by permtalon) to the RIGHT HON. SIR CRESS- 
WELL CRE8SWEEL. 

JnatpnMlahed, In 8TO|.81a boond, 

A PRACTICAL GUIDE in obtaming PRO- 
BATES, ADMINIBTRATIONS, Aol, In her Mateaty's Court 
of Probate. With nnmerona Precedenta By EDWARD WEA- 
THERLT, of Doetors'-«>mmooa. 

** A most TalnaUe book. Its eontenta an vwydlfnralfled, meeting 
ahnoat erery caae."— SoUdtora* JonmaL- 

Hunar and Blaokbtt, 18, Grant Marlborongh-«treet 

In Sto, price 4& 6a., aewed, , 

LITTLETON'S TENURES: with Notes, and 
Coptona Qneationa on the Text and Notea . New Edition. 
The mode in which this wort: has been edited ia, in the flrst place, 
by omitting the portions qaito Obsolete ; In the next place, by slightly 
altering LirrLSTOw'a Text, where some partial change haa been made 
in the Uw ainoe Littleton's time ; and. In the third plaoe, by adding 
notes to Tciry many of the secHooa, noticlns the changes made by 
statntea, and in aome eases stating recent uedslons of importonce^ 
and. In the laat place, by fornlshing a moat complete aerlea of 
qneatlona on the texta and notea. 

London : T. F. A DAT, 18, Carey-atreet, Lincoln'a-inn. 

Now Ready, prioe 89a, 8 tqIs. cloth. The Fovrth Edition of the 

KEY TO THE EXAMINATION QUES- 
TIONS : Embracing the Qoeations pnt at the Examination of 
Articled Clerka from the Rarllest Period to the Preaent Time: 
Together with Fall Anawers ' hereto, and coptona References to Casea 
and AnthorlMoa In addUloa to girlng the Articled Clerk.the best 
idea of the Examina«<on he will naTO to pass thronsh, this Work* 
fbrroa a most oomprehonslTe elementary treatlM en Uie Tartona 
branchea of the law In oooteqnenee of the fUneas and eompletenaai 
with which the Anawera hare been glren. 

Alao. 

AN APPENDIX TO THE THIRD EDITTON 
OF TUE KET TO THE EXAMINATION QUESTIONS. 
Pi ice 7a Gd., 8to, aewed; Cont^dning the Queattonaand Anawera 
at the Examination of Arrlcled Clerks from 18 A. to 18M, on all the 
branchea of the Law. **• blither of the Works will be forwarded 
poet-free on a poat-o(Bce order for the pabllshed price being remitted 
to TaoKAS DAT, 18, Carey-street, Linoo}n's4nn. 

Also, by the same Author, 

A GUIDE TO. THE REDEMPTION OP 
THE LAND TAX— ConUinSng an Analysis of the several 
Actji now in force for the Redemption of tho Land Tax; and of the 
powers giren Inr those Acts for the Sale and Mnrt^rsge of Lands for 
the pnrpose of kede<iiption. To wlrch si% APiwnded Tables for cal- 
enlatlng the Terms of Redemption of Mon^y aihl .Stock.— Price la 6d., 
or poet firoo for 8a 

In 8T0, 

A N EXPOSITION OF THE LAND TAX : 

^jL Ita Assossment auU CCileotftou ; aiiowlus the subjects oxompi 
ftrom the Tax ; mode of' granting relief fkwn the DnuUe Land Tax 
asaessed on the Eatates uf Rnman CaahoUos; and Righto and Advan- 
tages oonferrod by the Redemption Acta, with Keferenoea to the 
reported Caaea In the Courts of Law and Eootty, bearing on the snb- 
ject : and an Introdnetory Sketch of the filatory of the Land Tax. 
^y MARK A. BOURDIN, of the Inland Revenue Offloe, Somerset 
House.— PrIoe Hal<'-a-Crown, or sent ftne for thirty-aix stemp^ 
London : T. F, A. DaT, 18, Cfctey-a tt eat. Llnooln*a4nn. 
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CORRESPONDENCE. 



{To the Editors of The Law CmtONicfLB.) 

fiiB, — We articled clerks as a body are curious 
creatures, and entertain at times yarious and odd 
opinions upon what is right. Do we not? I think, 
sir, I see you nod an assent. Therefore, classing 
myself among their number, I haye " entertained " 
the following *' opinions,** and, with all due deference, 
beg to lay them before you for your consideration. 

The examiners, as you are aware, hare lately 
introduced prises for those articled derks who, 
beii^ under the age of twenty-six years, have dis- 
played more than merely sufficient knowledge in 
passing their ezamiixation. **The Honourable So- 
ciety of Clifford's Lm,* too,- hsfve very handsomely 
added a Airther inducement to articled clerks to give 
to their studies that attention which the importance 
of the subject requires. But, sir, these inducements 
are withheld from all articled clerks who happen to 
be above the specified age. Now, that this is to 
some extent a hardship is too plain to be denied, and 
I fear the examiners, and, indeed, the Honourable 
Society of Clifford's Lin, too, will not feel disposed 
to alter the age allowed for distinction. The spbject 
has had th^ attention and discussion of one or two 
articled clerks and it was ultimately arranged that a 
communication should be made to the editor of their 
avowed organ — ^The Law Chboniclb— on the sub- 
ject, and that the following jwoposition should be 
submitted :-^ 

It is suggested, then, that as the examiners have 
offered a prize ta those candidates whom they think 
worthy of one, and as the Honourable Society above 
referred to have done the same, the Editors of Thb 
La,w Chronicle should ^^ follow in the wake," and 
offer a prize of some- sort to such articled clerks 
(whatever their age) as they in their judgment 
should think deserving thereof. Of course, in this 
case, articled clerks would have to leave a copy of 
their ansVers at the Law Chroniclb office for 
perusal, and I cannot think that there is one aiticled 
clerk who would think too much of his .trouble to do 
so. 

I am sure you will excuse my seeming boldness in 
making and laying before you this proposition ; but 
as it has for its object the interest of articled clerks 
generally, I am sure I shall be excused for making 
this* communication. I ani, &c., 

.Pen-akdInx. 

■ 

Note. — The proposition of our correspondent is 
an extremely modest one, but, as our modesty is 
equal to his, we must beg to decline the double 
honour, of first deciding on the relative merits of the 



answers, and then awarding to the most meritorious 
of the candidates, out of our 'oWn pockets, a suitable 
solatium. No doubt our correspondent's proposition 
contains in it a germ of utility, which articled -clerks 
might apply to iheir a4vantage, but we doubt 
whether any one who has passed his examination 
would feel any interest in it — to be acceptable it 
must be for the benefit of those who have the 
dreaded examination before their eyes. In our 
opinion, it would be well for articled clerks to sub- 
scribe and form a fund to be given for the best 
answers to the questions at the different examina- 
tions. There would then be no lack of candidates, 
and much benefit would accrue to them. — ^Eds. 



MOOT POINTS. 



No. 28. — Coven<int not to Carry on noisy Trade 

(antey p. xxx). 

I take the Kberty of calling your attention to s 
mis-print wniteh occurs in the fourteenth line of my 
moot point, the letter (L.) being put instead of (Z.). 

It should run thus : — ^* In June, 1855, N. con- 
veyed part of his land to Z.*in fee.'* 

The error was doubtless occasioned by indistinct- 
ness in my writing, and will, I fear, make the moot 
unintelligible to correspondents. J. O. H. T. 

No. 29. — Railway — Riding in Wrong Class — Con- 
viction. 

At various stations on a certain line of raUwsy are 
posted notices to the effect that several persons axe 
constantly discovered riding in a superior class to 
that for which their tickets are taken, and stating 
that persons so discovered will be taken before the 
magistrates, and fined in any sum not exceeding forty 
shiUings^ in addition to the extra fiure between the 
class for which thdr tickets are taken, and that in 
which they are discovered. 

A short time since, A. took a second elaas ticket 
from S. to EL, and (acddentally or- otherwise) rode in 
n first class carriage. On alighting at K.^ he was in^ 
formed of the fact, and voluntarily tendered tiie dif- 
ference of fare. This was dediried,. and A. was 
summoned before the magistrates, and convicted in 
the full penalty, exclusive of costs, and haid also to 
pay the difference of ilure. 

The mooter wishes to know whether the oonvictioa 
was legal ; he inclines to the opinion that it was not^ 
inasmuch as the tender of the difference of fkre was 
primd facie evidence of his non-fraudulent intention. 
Perhaps some correspondent will give an o]miion, 
and, if possible, cases in support thereof, or other- 
wise, and oblige. Fiat JuBTmA* 
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Moot Point, No, 239. 

li a gurety discharged by the creditor giTing time 
to the principal debtors where the &et of suretyship 
is not disclosed by the contract ? 

The law on this point being remarkably muiettled, 
rendered it a rery good subject for the discussion of 
this society. The fact that a surety is n6t liable ' 
when time is given to the principal (the suretyship 
being plain and apparent, and the creditor haying 
agreed to accept the surety as such) is so patent, and 
known ta all, that it can require no proof. It must 
be premised, however, that the creditor has obtained 
knowledge from some extraneous source, or other- 
wise, that the surety is not a principal in the con- 
tract, and has not reaped any benefit therefrom. 

For the affirmative were urged the importantcases 
of Pooley V. Harradine (26 L. J. R. Q,, B. 156) and 
Stainbank v. Davies, before the Lords Justices, as 
cited and commented upon in Pooley v. Harradine. 
The real point in this question seems to be whether 
eztranepus evidence can be imported to vary a 
written contract ; but in Pooley v. Harradine, Cole- 
ridge, J., says ** that the surety must be discharged 
by virtue of an equity not arising out of the contract, 
but independent of that contract,*' — that is to say, 
that it is not right that the creditor (knowing, no 
matter how, the fact of suretyship) should place him- 
self in such a position,, by giving time to the prin- 
cipal, as would preclude the surety from obtaining 
his remedy over against the principal. 

The Court of Qaeen*s Bench, and also the Lords 
Justices, as is shown by the above cited cases, seem 
to be inclined to carry this doctrine to a very great 
length, and doubtless there is much to be said in its 
fkvour. The same spirit has prevailed thronghout 
many of the earliest cases on the suliject, but latterly 
the judges took a very different view of the point, 
until the decision of the cases relied upon by the 
advocates of the affirmative side oi the question. 

The negative, on the other hand, cited the cases 
of Manley v. Boycot (2 El. and Bl. 46) ; Strong v. 
Foster (17. C. B. 201) ; and HoUier v. Eyre (9 CI. 
and Fin. 45). In the first two of these cases it was 
distinctly laid down that, in order to discharge the 
surety, it must be shown that the fiict of suretyship 
was known to the creditor at the time the written 
contract was entered into. These cases are cer- 
tainly very strongly opposed to the view taken by 
Coleridge, but the meeting felt that it could not 
pretend to overrule the more recent cases of Pooley v. 
Harradine and Stainbank v. Davies ; the decision 
was therefore in the affirmative, with a reservation 



that if the point should come before a court of error, 
it was by no means certain that the decision would 
be confirmed. 

B. H. MiLWARD, Corresponding Secretary. 






THE MONTH'S SUMIVIARY. 

County Magistrates and the Criminal Justice Act, 
— ^The following case and opinion, with reference 
to the practice cf county magistrates under the 
provisions of the Criminal Justice Act, will in- 
terest those of our readers who are concerned in the 
proceedings of petty sessions : — Case laid before W. 
N. Welsby, Esq., by order of the Cheshire Court of 
Quarter Sessions, and opinion thereon. Mr. Welsby 
will please to say whethev a justice residing in and 
usually acting in one petty, sessional division, can 
legally attend the petty sessions holden in another 
petty sessional division, under the Criminal Justice 
Act 18 & 19 Vie. e. 126, and take part in abjudicating 
upon cases of Jbroeny, &o;, under that act. — Opinion : 
-V-** Temple, Aug. 17) 1857. I am of opinion that a 
justice of the peace, residing in, and usually acting in 
one petty sessional division of a comity, may legally 
attend the petty sessions in another such division, 
and there take part in abjudicating upon cases of 
larceny, &c., cognisable under the 18 & 19 Vie. 
c. 126. The justices in the commission of the peace 
for the county have jurisdiction as siiAh throughout 
the county ; and I apprehend that the only Hmita- 
tion imposed by this act of Parliament is, that the 
larceny, &c., . shall have been committed within the 
petty sessional division in which the case is abju- 
dicated.— W. N. Welsby." 

HusboMd and wife — Separation deed not avoided by 
cohdbitation,'^A separation deed may provide for the 
payment of aa annuity to the wife during her life, 
and not merely during the time of separation. A 
deed of separation between husband and wife, con- 
taining a covenant by the husband to pay to a 
trustee for the wife a certain sum during her life, 
was made subject ta a proviso for the avoidance of 
the deed on the husband and wife agreeing i^ 
writing, attested by two witnesses, to cohabit, and 
cohabiting thereafter for a certain tinie. The 
husband and wife having subsequently cohabited, 
but without any formal agreement in writing to do 
so, as mentioned in the proviso : Held, that the deed 
Was not thereby avoided. Randle v. Gould, 6 Week. 
Rep. 108 ; 30 Law Tim. Rep. 108. 

Settled Estates Act — Examination of married woman, 
being |i petitioner under the act, should be taken 
immediately after the presentation of the petition, 
overruling the preyioqs decision in Be Hooper, 5 
Week Rep. 670 ; Re Foster, 5 Week. Rep. 726 ; 
4 Law Chron. 48. 
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Xegaey — Vetted, — Whete there is a gift to children, 
with a direction to pay and divide the Amd aU 
twenty-one, the gift is vested, and the period of. 
payment mterdy postponed ; but where the whole 
gift consists in the direction to. pay or divide at 
twenty-one, the period of vesting is the time of pay- 
ment or division (per V. G. Wood, in Re Theed, 29 
Law Tim. R. 292). 



NOTICES TO CORRESPONDENTS. 



Lsx U. — The mere reading of a nnmbtr of 
Tolomes is no test of progress. The point is, what 
do you comprehend on the review of a day^s reading? 
It is unfortunate you have no one with whom to 
discuss the different topics, but you must strive 
more and more to accomplish your purpose by 
meditation and frequent re-perusals. There is no 
occasion for despair, except you are incurably idle ; 
iskd in that ease you had better torn to some other 
mode of living. 

J. T. — ^We are obliged by the intimation, and 
will avail ourselyes of it. There should be a debat- 
ing society in every place whdre two or three 
articled clerks are to be found. Locke on Govern- 
ment 18 by no means a necessary book for a lawyer 
to read. 

Tdc. — The practice of public speaking is one that 
should be cultivated by every professional person, 
but you must take care not to be led too much away 
from legal topics, and frequently in such societies 
there is danger of picking up bad companions, and of 
getting into evil ways. There are several dubs <^ 
Uie kind you speak of, but they are mostly. If not 
wholly, held at taverns, See 

8.' — The **£ey** does not gi/e the old answers, 
but according to the new practice. There is nothing 
to mislead. Mr. Holthonse*B Dictionary is a very 
useful one, as well as moderate in price. 

B. — ^The dictionary just mentioned, if you wish 
for a concise work. We have not yet seen the new 
edition of Stephen, as the publishers conceive, we 
suppose, that it does not now require any recom- 
mendation or notice. 

LiBBABY. — We win insert a list of Errata in the 
next Number of the ** Library,^ which will complete 
the *'' First Book." We are obliged for* communica- 
tions, and shall be glad of any future ones. At p. 167 
French v. F. should be 26 L. J., and not vol. 28. 

Lea. — The proposed examination will not affect 
clerks under articles, and therefore yon need not be 
imder any apprehension. The questions are printed. 
Your answers will be better appreciated if made as 
concise as possible. 



H. H, 6.<— We have considered the subject, 
but do not see our way clearly. At present the 
** LiBRART** is not supported as it should be, and 
we do not therefore feel encouraged to venture on 
anything else. 

M. A. — Three years* service would be effectual. 
Practical knowledge is essential, and you should 
make up your mind to go through the necessary 
course of office duties. There is nothing in them to 
prevent your also reading at least after offiee honra. 
We woidd not advise you to go to the bar, as thai 
Is overmuch stocked, both with men of intellect and 
men of connections. Of course you might get on, 
but it is more of a lottery than is the'case with the 
other branch d the profession. 

S. E^ — ^Addison On Contraets, or Chit^ on 
Contracts, would answer your purpote. We shall 
next month finish the ^' Fnuvr Sock,** and in April 
commence with ** FvatoiPiMB of ihb CoMkoH 
Law.'' The new edition of Hayes' Short Farina has 
not yet appeared. 
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LAW OF PROPERTY AMENDMENT BILL. 



Condition of re-entry, only partial diapengatian — 
Omission to insure relieved against — Release of part ^ 
0j land from judgment — Uses of lands fully executed — 
Execution of powers by deed — Payments to tenants for 
Ufe — Informal execution of will, — The very important 
measure of Lord St Leomu'd's, haying the ahove 
title, has passed through the second reading, and 
has been sent into committee to be discussed and 
no doubt amended, if not improved. As our readers 
may Uke to know the subjects proposed to be 
effected, we will here shortly state the substance of 
the measure as appears from the speech of Lord 
St. Leonardos in proposing the second reading. His 
Lordship said that one of the objects of the bill was 
to alter the law as it had been laid down in the well- 
known case called Dunpor's case, reported 4 Coke*s 
Rep. 120, and Cro. Elix. '816. According to that 
case, if a lease were granted on a condition and the 
landlord licensed a breach of the condition, the con- 
dition would be gone for ever, and could never be 
enforced again. He proposed that in future the 
licence to break a condition should only extend to 
the particular breach, and should not operate as 
an entire release of the condition. Other provisions 
related to the covenants to insure contained ' in 
leases. At present, if a lease contained a covenant 
to insure, with a right of re-entry for breach, then, 
if the covenant were broken, the landlord might 
re-enter and avoid the lease, although no loss had 
been incurred. He proposed to enable the Court 
of Chancery to relieve against the forfeiture thus 
incurred, pn payment to the landlord of double the 
amount of the insurance money which ought to have 
been paid, mth interest at 5 per cent It had now 
become usual, on the sale of leases containing 
a c6venant to insure, jto insert a condition of sale, 
to the effect that the production of the receipt for 
the last portion of rent due, and of the production 
of the policy of assurance then afoot, should be 
considered sufficient to constitute a good title. 
Nothing, however, could be more unsafe than to 
take property under such a title, for if it had been 
at any time before uninsured, a^d the landlord had 
given the- subsequent receipt for rent in ignorance 
of the breach of covenant, he would be able to 
recover the property fVom a purchaser. He now 
proposed to enact that when the purchaser was not 
aware of the breach, he should not be liable to be dis- 
turbed. An opinion "had been intimated, and it had 
been erroneously supposed to have been decided, that 
the dayt of grace were not given in policies of assurance 
so as to be binding upon the assurers. Most of the 
offices hod, indeed, issued circulars stating that they 



admitted the days of grace to bind them. He had 
lived^long enou^, however, not to trust directors^ 
and he, therefore, proposed to make it imperative 
^upon them to allow days of grace when they Were 
inserted in the policy. The directors of the Law 
Life Office stated they conceived the clause which 
he had drawn up with this olg'ect to be perfectly 
fair both to the assurers and assured ; but if any 
directors of any office entertained a different opimoB, 
he should be' perfectly ready to listen to their objec- 
tions. Following the pi^Bcedent of the law in * 
Ireland, we propose to enact that a reka^e of a pari 
of the land from a judgment shall not operate beyond 
the actual portion released. There was also some 
difficulty and inconvenience in the existing- law 
regarding the possession of the estate and the use 
of it. He {MToposed to enact, that after the con- 
veyance had been executed, every use and right shali 
be executed by statute as th^ arise, without reference 
to any seisin. He proposed to place the law as regards 
the execution of powers by deed on exactly the same 
footing as the law now stood in regard to the execu- 
tion by will. He proposed that property and power 
should be placed on the same footing, and without 
the slightest difference. If a trustee should sell an 
estate, having powers to do so, and by mistake 
certain benefits were conveyed to the tenant for 
life which he, ought not to possess, he (Lord St. 
Leonardos) proposed, if it were shown that those 
benefits were conferred by mere mistake, and that 
no fraud was intended, that the estate, under such 
circumstances, should not be taken away from the 
innocent party .who had paid his money, bifWather 
that compensation should be given to the individual 
entitled to it equivalent to the iijury inflicted. He 
proposed, therefore, that where the payment had' 
been made to the tenant for Ufe, and by a manifest 
mistake the money was paid to the tenant for life 
which ought to have gone to the trustees, the error 
might be remedied without any loss to the party 
otherwise damnified, in the samcL manner as if the 
money had been received by the trustees instead 
of the tenant for life. In regard to the execution of 
a will, if the court should be of opinion that there 
had been no fraud in the execution of the document, 
but that it had been executed merely for convenience 
in a manner diftfercnt firom that pointed out by the 
existing law, he proposed that it should be held to 
be a vsdid will. He proposed, in fkct, that the 
acknowledgment by the testator of the will itself 
should be taken as an acknowledgment of his 
signature to it. 

List or Correspondents. — ^The following is the 
only addition to the lists before published, ante, pp. 
10, xiv., XX., xxiv. — ^namely, Mr. Henry llorsell, of 
Wootton, Bassett. 
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RAILWAYS LIMITING THEIR LIABILITY 
FOR DAMAGE TO HORSES, &e., CARRIED 

BY THEM. 

We have shorU^ stated elsewhere the recent case 
of M^Manus y. Lancashire and Yorkshire Railway 
Company (6 Week. Rep. 330) decided . in the Court 
of Exchequer. The decision inrolves a principle 
80 important that it cannot he too widely known, 
and, if it can be supported, will .certainly lay the 
public open to very grave risks. It was decided 
that a. railway company, by a notice sufficiently 
comprehensive printed on the back of their tickets, 
can protect themselves from all responsibility result- 
ing from damage atisin^ from the defects of their 
own trucks for the carnage of live stock. This is 
shifting the responsiblity nom the ri^ht shoulders ; 
it is wowing the obligation of vigilance on the 
wroiig party. If this is to remain as the exposition 
of what the law is on the subiect, it is 'obvious that 
no care can protect the public from loss, and that 
one inducement to companies to keep their rolling 
stock for the conveyance of aniinals in a state of 
efficiency will be withdrawn. As appears ffiom the 
report of the case, the facts were these :-^M^Manus 
delivered some horses at Liverpool to the employees 
of the Lancashire and Yorkshire Railway to be 
forwarded to York ; 'he paid the rates charged by 
the company, and received a ticket with the Allow- 
ing endorsed memorandum : — ^^ N.B. — ^This ticket is 
issued subject to the owner^s undertaking all risks 
of conveyance, loading, or unloading, whatsoever, 
as the company will not be responsible for any injury 
or damage howsoever caused, occurring to any 
Uve stock of any description travelling upon the 
Yorkshire and Lancashire Railway, or in their 
vehicles.** The truck into which the horses were 
put was insufficient for their safe carriage, so much 
80 that a hole was made in the bottom of it during 
the journey, which resulted in the injury to the 
horses. The Court of Exchequer decided that the 
memorandum on the back of tne ticket operated so 
as to protect the company, and to throw the entire 
loss incurred through the dangerous state of the- 
truck upon the sender of the horses. 

The question is not, was the memorandum endorsed 
on the ticket, per je, sufficiently comprehensive to 
admit of this decision ? but it is, shall a rul way com- 
pany be enabled by such a memorandum to protect 
Itself from losses arising exclusively from the 
negligence of its own servants ? shall a company be 
entitled to force an individual into a compact that 
that individual shall alone be responsible for any 
damage arising from the defective condition of their 
0^1 rolling stock? Now a railway company is a 
monopolist, invested by the Legislature with the 
exclusive privilege of making and maintaining a 
line of rails between two given points. No person 
no other company, can interfere with this right, or 
make a line connecting the same places, without the 
special sanction of Parliament. Every raOway bill 
tnat is passed is passed in derogation of rights of 
the public at large ; it is, in fact, the rights of the 
whole community delegated to the individuals that 
constitute the company ; but the company is invested 
with an exclusive exercise of sucn rights solely 
because the country ultimately benefited by sucn 



deleffation. Well, then, we may ask, if a company 
is clothed with certain exclusive privileges, is it 
unfettered by any correlative obligations? If it be, 
one would think that no obligation could transcend 
that of keeping its vehicles in a state of ade<juate 
repair— of sffordinf to the public, of whose rights 
it enjoys the exclusiye exercise, an effectual guarantee 
that Its -engines, trucks, rails, and everything necess- 
ary to efrect safe transit are in a sound condition. 
This decision negatives this obligation ; it proclaims 
that railway companies owe no luch duty to the 
public, or at all events that they can securely evade 
that duty by printing on the backs of their tickets 
a' form o> rords frtuned by some astute lawyer. 
Perhaps i Jiay be said that if any man sends stock 
by a railway it is inequitable that he should do so 
upon any terms the company please, as if he does 
not like their terms he need not deal with them ; 
but a railway company and an individual do not 
stand on equal terms. The position of a railway 
company as a monopolist of the means of rapid 
transit enables it to force any conditions, however 
unreasonable, upon individuals. So well is this 
recognised, that Parliament invariably lays com- 
panies under certain conditions as to their traffic. 
.Thus every company is obliged to run what is 
termed parliamentary trains; trains, not for the 
conveyance of meml>ers of Parliament, but trains 
which the law requires to be at a low rate of mileage, 
^en no vig^ance on the part of the sender of 
live stock by rail can protect nim from loss, if not 
ruin. How is he to xnow the condition of the 
trucks? Can he select those into which his stock 
are to be put ? Would any railway company tolerate 
such interference? Then, as Chief Baron Pollock is 
reported to have remarked, what re^ds the truck 
*^ IS equally applicable to the ' engme, the rails, 
turning points, and everything necessary to the 
safe carriage of the animals." Is the sender of stock 
to call for the engineer's last report on the state of 
the rails ; or is he to employ an enfl;ineer to give 
his opinion as to the condition of the permanent 
t^ay ? The thing is too absurd. It demands that 
the sender shall exercise his vigilance, and that the 
company, by a memorandum which ^ev choose to 
put on their tickets, shall be relieved n'om all loss 
resultinff from their own criniinal negligence. Is it 
to be tolerated that the loss arising from the defective 
state of the rails is to be borne by the sender ? Is 
the company to be allowed to let their engines go 
out of repair, and yet not to be liable for the aamage 
occasioned by such misconduct? This would re- 
duce the public to the unfair alternative of being 
obliged either, on the one hand, to accept the re- 
sponsibility of risks that they cannot by any possi- 
bility estimate or avert, or, on the other, refrain 
. from sending stock to market by the most rapid 
means of transit. 



MOOT POINTS. 



No. SO. — Martgage^Fixtures — Registering Bills 
of Sale, and Warrants of Attorney, 

A., a brewer, is about to lend D., a victualler, a 
sum of money, to secure which, and also any 
balance of account he niay' owe A., it is proposed 
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D. should mortgage his lease of certain premiseB, 
and should include in such' mortgage a large <|uantit7 
of fixtures he has placed in the premises since the 
lease was granted. Will it be necessary to register 
this mortgage underthe Bills of Sale Act ? 

Also, in order to secure possession of the premises 
(the mortgagor being in possession), it is proposed 
to take from him a warrant of attorney in ejectment, 
which warrant has a defeasance^i which recites the 
mortgage, and states that the wlurant is given for 
further securing the payment of the amount. Does 
this defeasance and recital make' the action to b^ 
be brought on the warrant ** personal'' within the 
meaning of the act for the registration of warrants of 
attorney ? and if so, must it be finally attested and 
respstered? 

Lastly, ought such warrant of attorney to be 
stamped .with an ad valorem^ a 58., or a d5s. stamp ? 

W. Bartlxtt 

No. 81. — Mortgage — Priority — Notice, 

A. B., in the year 1844, mortgages his estate to 
C. D.. for £800. 

In ihe year 1846^he mortgages the same estate to 
£. F. for X500, the same solicitor being employed 
for both mortgagees — viz., C. D., and E. F. 

In the year 1850 he mortgages the same estate 
to G. H. for £400, who omitt^ to give anjr notice 
to itie first or second mortgagiees, or ueir sohdtor, of 
his incumbrance. 

In the year 1854 A. B. further mortgages the 
same estate to J. K. for £500, who gave due notice 
to the solicitor of tb^ firs^ and second mortgagees of 
his incumbrance, which said solicitor witnessed the 
execution of the said mortgage by the mortgagor 
A. B., neither J. K. or the solicitor to the first and 
second mortgagees having, at that time, any know- 
ledge whatever of the third mortgage to G. H. — ^in 
fact, it is only lately that it has come to their know- 
ledge. 

The estate is supposed to be worth about £1,700. 
Consequently G. H. or J. K. must lose his money 
ao advanced, the mortgagor, A. B., having no other 
property. Under these circumstance, will not 
J. K. Twho gave proper noti(^ of his incumbrance to 
the sohcitor to the first .and second mortgagees) take 
in preference to G. H. (who omitted to give any 
notice of his incumbriCnce), though G. H. be the 
prioj mortgagee. K. J. B. 

No. 32. — lAabiiity of Principal for not giving 
r Receipt to Agent. 

An agent employed to collect debts gave stamped 
receipts in the name of his employer^ to each of several 
purcnasers of corn, and, upon the agent paying over 
the amount of the several sums^ he had so received, 
his employer refused to give hiin a receipt for it. 

Quoere — Was the agent entitled to demand a 
receipt, or, in other words, has the employer 
, rendered himself liable to the penalty for refusing 
to give a stamped receipt ? B. 

No. 83.— Po«<ftumo!w Child, 

Will you oblige me with answer to the following 
question : — 

An estate is limited to A. for life, remainder to the 
eldest son of B. in fee. A. dies before the birth of 



any son of B. Within such it reasonable time after 
A.*s death, as to ranake it .almost a certainty that he 
was in ventre sa mkre at the time of his deawi^ a son 
is bom. In this case would the remainder take 
efiect in snch son or be void? Is not the rule in 
Shelley^s case to the effect that a remainder is capa- 
ble of vesting in a child who is in ventre wa rn^re at the 
time of the determination of the particular estate ? 

An Admibing Rkadkr. 

P.S. — ^Please refer to some authori^ on the point. 
No. 84. — Pvhtic Nuisance, 

A gun committee have erected a stand some three 
feet in height, and placed on it a twenty-four pounder, 
being one of the guns taken in the late war with 
Russia. 

The stand is erected just opposite tbe window of 
a house, and obstructs the light very much. 

It is ffenerall^ considered a nuisance, as it is placed 
just in the principal part of the Market StreeC 

A public meeting has been held, in order, if pos- 
sible, to get it removed, but all to no purpose. -It is 
dearly a public nuisance, and generally considered 
so bv the mhabitants. 

Tne overseers have given their consent in writing. 
A vestry was held, and one overseer was present and 
signed, and the other signed afterwards. 

What will be the best plan to adopt in order to 
its removal? Perhaps some of your numerous corre- 
. spondents can inform me. H. H. 



NOTICES TO CORRESPONDENTS. 



A. B. — ^Four hours a dav would suffice, if care (le 
taken, to digest what is read. You should read some 
worki on canity and common law principles and 
practice, ana upon conveyancing, unless you can 
wait for our volumes. On the 15th Common Iaw 
Principles will be commenced. You appear to have 
read more than usual in seven months, but, unless 
you have fully comprehended the subjects, no real 
progress will have been made. 

An Admceuko Readrr. — ^We fear you are con- 
founding the rule ; a posthumous child may take a 
remainder limited in any instrument whatever when 
it vests (10 & 11 Will. 8, c. 16 ; Bassett v. Bassett, 
8 Vin. Abr. 87 ; 8 Atk. 203). 

QuERiij. — The Consolidation Act has been 
amended, and £150 assets must be shoAvn (17 & 18 
Vic. c. 119). You cannot be examined in Trinity 
Term, 1859, unless you can make out a veiy special 
case, as a partnership, &c. 

H. D. — We do not know of any such list. Most 
persons can give a pretty accurate guess what bookA 
are meant. 

S. — We do not see any object in making the 
proposed alteration. The degree mi^ not be a 
stale one. 

H. J. C. — We think if you read the volumes men- 
tioned it will be sufficient for your purpose. It is 
uncertain when the other volumes of Jamian*s Bythe- 
wood will be published. The old edition of Davidson 
would be serviceable, though the new one is porefer- 
able. 
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REGISTRATION CS? PARTNERSHIPS. 



Among the other measures of legal reform in- 
troduced inta Parliament, is one by Lord Gooderich 
for the " RegutratUm of Partnerdiips^^ which we 
should think would be hardly palatable to many 
persons in business, though the profession need not 
object to it. The introducer of the measure in- 
formed the House that the subject was one which 
had engaged the attention of mercantile men for 
some years, and a lage nimiber of chambers of com- 
merce had petitioned in favour of legislation such as 
that now proposed. The object of the bill was, that 
all who traded und^r any name other than their own 
should be required to inform the public who they 
were. All persons engaged in business knew how 
difficult it was to ascertain exactly who were the 
members of the firm with whom they were dealing. 
Many old firms had perpetuated their names when 
not a single person of the original firm remained ; 
)md it often happened that one person was a mem- 
ber of several firms. Uncertainty of this kind as 
to the partners opened Jthe door to fraud, and the 
want of exact information as to who were the real 
members olf the firm was a source of great difficulty 
and expense in conducting legal proceedings. Recent 
events in tke commercial world had turned the at- 
tention of the public to the evils which existed in 
our system. The present bill required the ref^istra- 
tion of all firms not coming under the Joint Stock 
Act, or being banking firms. The machinery was 
simple and ready made to their hands. It was pro- 
posed that the superintendent .registrars should be 
charged with the duty of rq^tration, and a copy of 
the register should be sent to the general registrar's 
office in London. With respect to the enforcement 
of obedience to this statute it was proposed in the 
first place that no unr^stered partnership should 
be capable of suing, while in the case of those who 
losolutely refiised to-be registered they should be 
8u)ijected to a moderate penalty. In order to provide 
for ^e expenses, it was proposed that a small fee 
should be paid by the firm on registration. Such a 
measuie as the present was one which would tend in 
a great degree to improve our commercial system, 
and prevent frauds, by throwing the light of pub- 
licity upon trade establishments. The bill did not 
touch on the question of the liability of partners, nor 
make the mert registration a proof of the liability of 
those whose names were registered. It appeared that 
the measure was suggested by the Commercial Asso- 
ciation of Manchester, in conjunction with the I^w 
Association of that town. The bill had since been 
discussed by the Law Reform Association in Ix>ndon, 
and its principle had been approved of by the Man- 
chester Chamber of Commerce. It was simply in- 



tended to do away with the inconvenience experienced 
by the commercial commimi^ in consequence of not 
knowing with whom they were dealing. 



NOTICES- TO CORRESPONDENTS. 



J. T. — ^We believe the 8rd .volume of Davidson 
will appear before long, but we eannot speak of the 
other volumes. We should hope that this would 
force the completion of Jarman by Sweet. 

M. S. S.-— We cannot satisfiustonly advise you, 
unless we know what you have already read, and 
what practice you have seen, and how far yon are 
able to understand and profit by what, yon waA, 

Black. — ^It will be time enough when we have 
got tiirough the proposed series of works to resume 
the former incomplete series, of which Littleton only 
appeared. 

F. M..E. — ^We are no great advocates of common- 
place books, unless they are methodically kept, so as 
to be rea&ily available, and are used for forming a 
new and intelligent summary of what is i^ad. To 
merely transcribe out of books, especiall;^ if afterwards 
accessible, is a Ismentabie waste of tune, and can 
hardly be said to strengthen the memory. The habit 
of writing down in your own words the pith of cases is 
useful, if accompanied by a dear understanding of 
the points decided. 

T. T. — Ton will be entitled to be examined in 
Michaelmas Term. We should say that you have 
not r«id sufficient to pass, but so much depends on 
your capacity and business habits that we cannot 

S've a positive opinion against your success. Try 
ree or four sets of questions, and if you find you 
can answer the majority of them correctly, you may 
go in with some confidence. 

C. O. B. — ^We cannot furnish the information as 
to the different law students' societies in existence. 
We have reason to believe that ^me of those noticed 
on former occasions have ceased to exist. We are at 
all times willing to give notice of the existence of 
any societies, and even to report their proceedings 
where they are of general interest. Why not try to 
form one in your town P Actual debating is better 
than corresponding. When you come to town, yon 
can join the society at the Law Institution. 

Lex (Birm.).^ — You must submit, for a time at 
least. Exert yourself, and, for the solidtors* own 
sakes, you will be put upon something more profita- 
ble to them and to you. We should hardly think 
they will object to your occasionally reading in the 
course of the day ; but the evening is the proper 
time for study. Remember that it is an arduous 
and responsible profession, and one, we may add, 
that, in few instances, repays the labours and anxiety 
of its members. Our First Book would frighten 
3'ou less than the four volumes, and would, at the 
same time, serve as an introduction to them. 

Erratum in Ltbrajiy. — At p. 80, Princ. Com. Law, 
1. 10 from bottom, for *^ lunar insert ** calendar ;** it 
will then read, *^the statute is a calendar month** 
(see Ryalls v. Reg. 11 Q. B. 781 ; 13 Jur. 259). 
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THE AUTHOR OF BLAGKSTONE'S 
COMMENTARIEa 



We andentand that aa Elementary Ti^atue on 
Architeeture, from the pen of the oelebi'ated Com- 
mentator on law, Judge Blackstone* and which is 
alluded to in his' fife as remaining in M.S., is now 
proposed to be printed by subecription^ \\ith a 
dedication to the Lord Chancellor, by his grandson, 
Mr. filackstone, kte M. P. for Wallingford. The 
work above alluded to, and which is enriched with 
numerous illustrative drawings by Blackstone him- 
self, was written before he was twenty years of age. 
It is in its nature a skilful compilation and adapta- 
tion from several authors on architecture; and it 
has been thought, by those who have seen the M.S., 
and are capable of judging of its merits, to justify 
in every way the assertion of the learned commen- 
tator's biographer, who says, *'it is esteeof^ed by 
those who have perused it as in no respect unworthy 
of his matured judgment and more practised pen.'* 
As the noble lord who now fills the highest office of the 
law has consented to head the list of subscribers, 
we have little doubt his example will be followed 
by other influential, members of the legal profession.* 
The work we have stated will be published by 
subscription — ^the impression will be limited to 
500 copies, and it is intended that one guinea shall 
be the amount of subscription for a single copy. 
It will be issued by Messrs. Butterworth, of Fleet- 
street. 



MARRIAGE WITH DECEASED WIFE'S 
SISTER lante, p. 244]. 



y. C. Stuart has delivered his judgment in the 
case of Brook v. Brook (ante^ pp. 244, 246), which 
was argued before him, with the assistance of Sir 
Cr^sswell Cresswell, then one of the judges of the 
Common Pleas, in the month of November last;- 
and on the 4th of December the learned judge, 
being appointed Judge of the Court of Probate, 
delivered his opinion as to the validity of a marriage 
with a deceased wife's sister in a foreign contry, the 
parties being British subjects, although by the law 
of such country the marriage was l^gal ; and in 
that opinion the learned judge declared that by law 
the marriage was illegal and void, and that the 
children of the second marriage were illegitimate 
(ante, pp. 244, 245). The Vice-chancellor went 
tiirough thb . whole facts of the case, and said he 
entirely concurred in the opinion and judgment of 
ISr Cresswell Cresswell. The &cts of die case werc^ 
that in 1847 Charlotte, the first wife of the kte 



Wm. Leigh Brook, of Meltham Hall, near Hudders- 
field, died. By her he had one son and one 
daughter. In 1851, Wm. Leigh Brook intermarried 
at Altona, in the kingdom of Denmark, with Kiiily 
Armitage, the sister of his deceased wife. In 1865, 
the second wife, Emily died of cholera, atFrankfiit; 
and two days after Mr. Brook died of the same 
disease, at Cologne. By the second numriage there 
were bom one son and two daughters. By his will 
Mr. Brook gave his real and personal property 
among his children of the two marriages in certain 
proportions. Charles Armitage Brook, the son by 
the second marriage, had died since the death of 
Mr. Brook, and the real question was, whether his 
share of Mr. Brook's real and personal estate went^ 
as the realty, to Mr. Brook's son by the first 
marriage, and, as to the personalty, among all Mr. 
Brook's children equally; or, whether Charles 
Armitage Brook's share of such real and personal 
estate went to the Crown by reason of the invalidity 
of the second marriage. During the argument, 
it was contended that the marriage, being valid 
according to the laws of Schlewig-Holstein, was 
good in this country, and that the daughters were 
entitled to the share of Charles Armitage Brook to 
the • prbperty, and that it did not revert • to the 
Crown, as the estate of an illegitimate. The learned 
Vice- Chancellor concluded by saying he had given 
the case his most carefbl consideration, and came 
to the conclusion that the second marriage was 
illegal and void, and that there must be judgment 
for the Crown (6 Week. Rep. 451). 



The laU Sir John Dod$on.—The death of the Right 

Hon. Sir. John Dodson took place on the 27th of 

April. Sir John was the eldest son of the late 

Dr. John Dodson, of Hurstpierpoint, Sussex, and 

was bom in 1780. He married in 1822,. Miss 

Pearson, eldest daughter of George Pearson, M.D. 

The deceased^was educated at Oriel College, Oxford, 

where he graduated B.A. in 1801, M.A. in 1804, 

and D.C.L. in 1808. He was a member of the 

Middle Temple, of which he ultimately became a 

bencher. He was appointed Advocate of the 

Admiralty in 1829, and Advocate-General in 1834, 

on which occasion he was knighted. On her 
Miyesty's accession to the throne, his patent of 

appointment was renewed. In November, 1841, 

he was appointed Master of the Faculties, and in 

1852 Judge of the Prerogativd Court of Canterbury 

and Deam of the Arches, when he was swom-in as 

a member of her Majesty's Privy Council. The 

learned gentleman was formerly M.P. for Rye, 

from July, 1819, to March, 1828. 
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MOOT POINTS. 



No. 82. — Action for Breach of Contract to 'sett Ice 
on a Pond — Interest in Land — License, 

A., the tenant of a mill, agreed with B. and C. to 
sen to them the ice which the season should produce 
on his mill pond for £3. The land on which the 
pond is situate is occupied hy A.*8 landlord. A. has 
a right of way to his mill running along the bank of 
the pond. B. and C. paid A. 5s. by way of earnest, 
and subsequently paid £2 15s. the balance of the 
purchase money, on which a receipt was given in 
.these words : — ** A. agreed with B. and C. for a 
piond of ice at ■ for the winter season. No 
person allowed to take a cart except these persons. 
Beeeired £2 15s. as per agreement/' 

B. and C. came to the pond several times with 
carts, and took away altogether between 200 and 
800 loads of ice. On the last occasion of their 
coming, A.*s landlord seeing that considerable damage 
was being done to the banks of the pond by the 
cart-wheels, prevented B. and C. taking away more 
ice, and ordered them off the land. Thereupon 
B. and C. brought their action in the county court 
against A. to recover damages /or a breach of contract 
of sale of the ice^ and also claimed- the £3 as money 
had and received to the plaintifTs use. A. thought 
proper to return the £3, and paid it into court. 
Q^<ere : Can the plaintiffs recover. 
The -points to which the writer would direct 
attention are : whether the subject-matter of the 
contract is an interest in land, and therefore required 
to be in writing according to the 4th section of the 
Statute of Frauds ; whether the receipt is a sufficient 
contract or memorandum to take the case out of the 
statute, and more especially, whether what took 
place did or did not amount to more than a mere 
Ucense to take away the ice, and if so, ought to have 
been under seal, and was, therefore, revocable 
because it was not (vide Wood v. Ledbitter, 13 
M. & W. 840). J. M. 



NOTICES TO CORRESPONDENTS. 



ANSWERS TO MOOT POINTS. 

No. 89. — Administration Bond-^Witness (ante, p. 892). 

In answer to *> Themis," I beg to state, that a 
Commissioner to administer Oaths in Chancery in 
England is one of the proper persons to attest the 
execution of an administration bond in the principal 
registry of her Majesty^s Court of Probate ; and I 
give this answer without hesitation, because I had 
an administration the other day, when I followed 
this course, and no objection was made to it. 

R. G. 



A Subscriber. — ^An articled clerk may safely 
engage in an agency to a company, if he does the 
work entirely out of office hours. 

A. B. C. — ^The latest and best edition of Sheppard's 
Touchstone is that by Mr. Preston. The latest of 
Coke is that by Butler. They can both be bought 
second-hand, there Being no very recent edition. 

Moot Point No. 88, ante, p. 392, for " impera- 
tive " read " inoperative.^ 



Lunatic Pauper, — Validity of order of ad- 
judication, — The 16 & 17 Vic. c. ^7, s. 68, provides 
fot bringing lunatics wandering at large in any parish 
before a justice, and the justices before whom such 
person shall be brought are to examine him, and if 
satisfied that he is a lunatic, and wandering at lai^, 
and is a proper person to be taken care of, they may 
direct such person to be taken care of— they may 
direct such person to be received into an asylum ; 
and, by s. 72, the justices are to send the lunatic to 
the asylum of the county or borough in which the 
parish from whence the pauper is sent is situated, 
unless there be no such asylum, or there be a de- 
ficiency of room, or some special circumstances, 
which want oi room or special circumstances are to 
be stated in the order. It has been decided that an 
order of maintenance made under the above act may 
be made upon the clerk to the guardians of the parish 
in which the order is made. Where an order of 
adjudication recited an order of two justices for a 
city sending a lunatic found within their jurisdiction 
to county asylum, the court will presume that such 
two justices had jurisdiction, and that their order 
was valid, although it did not show directly at what 
time the lunatic became chargeable, nor that the 
person sent was a pauper. Reg, v. Cretliton\ 6 Week. 
Rep. 617. 

Pawning medals of discharged soldiers, — ^At Marl- 
borough-street, Mr. Beadon delivered an opinion as 
to the legality of receiving in pawn the medals of 
soldiers even after the discharge of their owners firom 
the army. Mr. Beadon's opinion was, that the 
Mutiny Act actually prohibits the " detaining, buy- 
ing, or receiving*' such articles fi*om any person 
whomsoever, 'an opinion which is in strict accordance 
with the words of the act. It should, therefore, be 
generally known, that i\ot only can such medals not 
be legally pawned, but that they are not in any way 
whatever to be considered as commodities of sale or 
purchase. 
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CRIMINAL LAW. 

APTE AL.—Order of removal—n j-12 Vic. c. 81, 
«. 9 — Sufficiency of notice of appeal — MandamiUy Hme 
far applying for, — ^A writ of mandamas, calling apon 
justices to enter continuances and hear an appeal, 
must be moved for in the term following the deci- 
sion at the sessions. Where notice of chargeability 
and grounds of removal wer% posted by the 
respondents on the 28th of September, and received 
by the appellants on the 29th, and copies of deposi- 
tion were applied for by post on the 19th of October, 
which application was received on the 20th, and 
notice of appeal sent within fourteen days from the 
receipt of such copy deposition: Held, that the 
notice of appeal was in time. Beg, y, Secorder of 
Richmond, 6 Week. Rep. 521. 

APPEAL. — Case — Computation of time—Sunday 
—20 j- 21 Vic, c, 43, «. 2.--By s. 2 of 20 & 21 
Vic. c. 43, it is provided, that after the hearing and 
determination by justices of any information or com- 
plaint which they have power to determine in a 
summary way, eiUier party may, if dissatisfied with 
the determination, as being erroneous in point of 
law, apply in writing within three days idfter the 
same to the said justices, to state and sign a case, &c., 
and, by s. 6, the superior court to which the casr is 
transmitted is to hear and determine the question or 
questions of law arising thereon, &c. : Held, that 
where Sunday is one of the next three days after 
such a determination, the Sunday is to be counted as 
one of them, under the second section, and that 
where the last of such three days fell on a Sunday, 
and application was not made to the justices to state 
and sign a case until the following Monday, the 
application was too late, and the superior court had 
no jurisdiction to entertain the appeal. Peacock t,' 
Beg,, 6 Week. Rep. 617. 

CHARGE UPON RATES.— 6 j- 7 WiU, 4, c, 96, 
s, 3 — Repayment — Negligence by lender — Mandamus, 
— A bond charging a sum of money upon the security 
of the poor-rate, imder 6 & 7 Will. 4, e. 96, s. 8, is 
a general charge upon the rate, and not a specific 
charge upon each of the next five years. At the 
expiration of the five years what part of the advance 
remains due may^ paid out of ihe poor-rate. But 
the lender must not, after the expiration of the five 
years, be guilty of negligence in seeking to enforce 
his claims. Heath v. Churchwardens of Hurstbome 
Tarrent, 6 Week. Rep. 621. 

FALSE TRETE^CE,— Misrepresentation of a 
matter of fact accompanied by a promise, — Upon an 
indictment for obtaining money by false pretences, 
it appeared I that the prisoner told the prosecutrix 
that she kept a shop at avpartionlar place, and that 
she might go home with her until she got a situation. 
She then borrowed lOs. of her, and promised to repay 



it when they got home ; but having got the money 
she left dhe prosecutrix altogether. It was untrue 
that she kept a shop at the place named ; and the 
prosecutrix stated that it was on the faith of thai 
representation that she parted^ with the money. 
The jury found the prisoner guilty of fraudulently 
obtaining the half-sovereign, the proQecutrix parting 
with it under the belief that the prisoner kept a shop 
at the place mentioned, and that*ihe would have the 
money when she went home wHh the prisoner: 
Held, that the conviction was right. Beg. v. Fry^ 
80 Law Tun Rep. 29B. 

FALSE PRETENCES.— PosnVi^ a £1 Irish bank 
note as a £6 note, — A person who4hiudulently ofiers 
£1 bank note as a note for £6, and gets it changed 
upon that representation, may be convicted 
under the statute for obtaiuing money by false 
pretences, although the party to whom it was 
passed could read, and the note upon the face of it 
afforded clearly the means of detecting the fraud. 
Beg,,T. Jessop, 30 Law Tim. Rep. 293. 
, HAWKERS.— Foflrran/ Act, 3 Geo. 4, c. 88— 
Hawkers Act, 60 Geo, 3, c. 41. — ^A man who hawks 
about goods Arom house to house, and barters them 
for other goods, though he takes no payment in 
money, is, if he have no license as a hawker under 
the 60 Geo. 3, c. 41, s. 6, a petty chapman or pedlar 
under s. 3 of the 6 Geo. 4, c 83 (the Vagrant Act), 
and is liable to be convicted as a vagrant under that 
section. Druce v. Gabb, 31 Law Tim. Rep. 98. 

UlRCENY,— Fraudulent Trustees Act.— To con- 
stitute larceny there must be an* intention on the 
part of the thief completely to appropriate the 
property to his own use ; and if at the time of the 
asportation his intention is to make a mere tempo- 
rsry use of the chattels taken, so that the dominus 
should again have the use of them afterwards, that 
is a trespass, but not a felony (Reg v. Holloway, 
3 Cox Grim. Gas. 241, confirmed in Reg. v. Poole, 
7 Id. 373). On an indictment for larceny the jury 
found the prisoner guilty, but ;recommended him to 
mercy on the ground that " they believed that he 
intended ultimately to return the property to the 
prosecutrix:*' Held, that, although to constitute 
larceny it is necessary that the prisoner should have 
intended to deprive the prosecutor permanently of 
the property, ihia form of finding 1)y the jury did 
not so qualify the verdict as to raise the question. 
The principle in Reg. v. Holloway (3 Oox Grim. 
Gas. 241) affirmed, that to constitute larceny there 
must be an intention permanently to deprive the 
owner of the property. Semble, that if not a larceny 
at common law, it would not have been a laroeny 
by the bailee clause of the Fraudulent Trustees Act 
(20 & 21 Vie. c. 64, s. 4). Reg t: Trdnleoch, 80 Law 
Tim. Rep. 293. 
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TEKJXTRY.'^Evidence^Parol ttaUnunU hy pri- 
Moner at variance with <#%A of alatemtnt <m oqth-^ 
C&nfirnuUory circumitaHees^ — Where three witnesses 
proved that the prisoner had made parol statements 
contradictoiy t» the truth of the statement upon 
which ptejury was asaignedf and the evidence of 
teveral witnesses went to confirm the truth of such 
parol statements,, hut there was no direct evidence 
that they* were tftie, a conviction for peirjurj was 
supported. The frisonev, having laid an in&rmation 
against a publican for keeping open afler kwful 
hours, swore at the hearing that be knew nothing of 
the -matter except what he had been told, and that 
he did ,not see ofty person leave the house after 
eleven o'clock; and perjury having been assigned on 
this allegation, he was convicted. 'To prove that it 
was false, the magistrate's xlerk*s clerk proved a 
statement by the prisoner, when laying the informa- 
tion, tbat he had seen four men leave after eleven 
o'doflk, and that he could swear to one W., and 
two other witnesses proved that the prisoner had 
made a stat^nent to the^ same effect to them. It was 
further proved that W. • did leave after eleven 
o'clock; thai at the hearing, the prisoner had 
acknowledged that he had offered to smash the case 
for SOs. ; and that he had talked of making the 
publican pay to settle it. A third witness proved 
that he had heard the prisoner offer to setde it for 
^1, and a fourth witness proved t! it the prisoner 
owned he had recalled 10s. to smash the case, and 
was to receive lOs. more : Held, that this* evidence 
was sufficient to establish the falsehood of the 
prisoner's statement made on oath; and that he was 
properly convicted of the perjury alleged. Reg.T, 
Walter Booh, 6 Week. Rep. 518. 

VESTRY. — Bight to note — Occupier$ and oumere of 
email tenemente---bS Geo. 3^ c. 69, s, 3— 18 ^ 14 Vic. 
€. 99, f . 6.-rBy s. 3 of 58 Geo. 3, c. 69 (Bturges 
Bourne's Act), for the regulation of parish vestries, 
it is enacted, that *^ in all auch vestries, every in- 
habitant present, who shall, by the lart rate which 
shall have he&a, made for the relief of the poor, have 
beea assessed and charged upon or in respect of any 
annud rent, &c., not amonniting to £50, shall have 
and be entiUed to give one vote, and no more ; and 
every inhabitant there present who shall in such last 
rate have been assessed, &<!., inrespectof any annual 
rent, &c., amounting to £50 or upwards, whether in 
one or in more than one sumor charge, shall have 
and be entitled to give one -vote for eveiy £25 of 
annual rent, &c., so, nevertheless, that no -inhabitant 
shall be entitled to give more than six votes." By 
the 13 ^ 14 Vic. c. 99 (for- the better assessing and 
collecting the poor rates and highway rates in re- 



spect of small tenements), after empowering vestries 
to decide that the owners of tenements below the 
value of £6 may be rated' for the relief of the poor 
instead of the occupiers, it is provided by s. 6, that 
" every such owner so rated as aforesaid shall have 
the same right to vote in vestry as if he were an 
occupier dulj rated in respect* of the same tenement.'^ 
It has been deeidid, that since Sturges Bourne's 
Act, 58 Greo. 3, c 69, s. 3, no inhabitants of a parish, 
except those ^ted to the relief of the poor, af e eu' 
titied to vote at a vestry for any purposp; and, 
therefore, siiHse 18 & 14 Vic c. 99, s. 6, the occupiers 
of small tenements, not being so rated, ctonot vote 
at a vestry in reference to a church rate. The 
owners of inch small tenements, assessed to the 
poor rate in respect of them, are not entitled in any 
case to more than Bix votea, as limited by the former 
statute. lUchardeon v. GlddwiA, 81 Law Tiln. 
Rep. 97. 

WATER COMPANY.— CTwn^r /or domestic pur- 
poses, what is. — Vy a local act a water company 
were directed to supply the occupier of any house 
with water for domestic use, at certain annual rents^ 
according to the poor-rate assessment of such house^ 
and they w^re empowered to charge a <fifferent rate 
fo the supply of water £^f other than domestic pur- 
poses. The appellant was the occupier of a house 
and a stable adjoinii^, and was supplied by the 
company with water according to the rate of assess- 
ment of his house. He made use of this water, not 
only fbr the domestic purposes of his bouse, but tlm 
for the purpose of cleaning his horse and carriage, 
and being convicted upon an infbrmation for using 
the water for other tiian domestic purposes in so 
using it for his horse and carriage : Held, that such 
use was a use for domestic purposes within the 
meaning of the act. Buiby v. The Chesterfidd 
Waterworks and Oas Company, 81 Law Tim. Rep. 
98, 

OOUNTT OOUBTS. 

APPEAL.— JVom taxation of co«to— 13 fi- U]Vie. 
€. 61, s. 14.— By the 18 & 14 Vic. e. 61, s. 14, an 
appeal gives where dther party is dissatisfied with 
the determination or direction of the court in. point 
of law, or upon the admission or rejection of any 
evidence, it has been held that there is no appeal 
to a superior court firom an improper taxation of costs 
on the higher scale in a county court. The court, 
however, intimated their opinion that when a plain- 
^fciff in a county court claims more, but recovers less; 
than £20, the costs ought to be taxed, not on the 
higher, but oh the lower scale. Carr v. Strinyer, 
81 Lew Tim. Rep, 9^. 
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